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ADVERTISEMENT. 


Since  this  Edition  was  printed  the  7  &  8  Victoria,  c.  76,  has 
been  repealed  :  the  clause  converting  Contingent  Remainders  into 
Executory  Devises,  as  from  the  commencement  of  the  Act ;  and 
the  other  provisions',  as  from  the  1st  of  October  next ;  but  most  of 
the  latter  have  been  re-enacted  with  modifications  by  the  repeal- 
ing Statute,  the  8  &  9  Victoria,  c.  106.  This  should  be  borne  in 
mind  wherever  reference  is  made  to  the  former  Statute. 

The  Cases  reported  since  the  last  Edition  have  beeii  incorporated 
into  this  Edition,  but  the  Writer  has,  for  obvious  reasons,  refrained 
during  the  last  four  years  from  discussing  the  merits  of  the  recent 
decisions  to  which  he  has  had  occasion  to  refer. 

Boyle  Farm, 
80  August,  1845. 
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SiMPHciTY  was  formerly  the  striking  feature  of  the  common 
law,  in  regard  as  well  to  the  estates  which  might  be  created,  as  to 
the  modes  by  which  tliey  might  be  raised.  Estates  could  only  be 
limited,  or  by  way  of  remainder,  that  is,  on  the  natural  expiration 
of  Ihe  preceding  estate.  Therefore  a  proviso  in  a  feoffment  to  A. 
for  life,  that  if  C.  should  return  from  Rome  in  A.'s  lifetime,  the 
estate  should  goto  B.,  was  void;  because  this  gift  was  to  take 
effect  in  derogation  of  the  estate  of  A.,  instead  of  waiting  for  its 
natural  expiration.  Qualified  or  conditional  limitations  were  no 
exception  to  this  rule,  because  the  estate  limited  over  took  effect 
strictly  as  a  remainder.  Under  a  gift  to  A.  until  B.  should  return 
from  Rome,  A.  took  only  a  life  estate,  determinable  by  its  original 
creation  on  B.'s  return  from  Rome,  and  upon  the  happening  of  that 
event  his  estate  naturally  expired,  and  the  subsequent  estate  took 
effect  regularly  as  a  remainder,  without  displacing  the  previous  es- 
tate. A  condition  might,  however,  have  been  annexed,  as  it  still 
may,  to  an  estate  on  its  original  creation,  but  this  did  not  answer 
the  purposes  of  a  settlement,  because  for  a  breach  of  the  condition 
only  the  grantor  or  his  heir  could  enter,  and  his  entry  would  defeat 
all  the  remainders  dependent  on  the  estate  to  which  this  condition 
was  annexed.  The  freehold  in  possession  could  not  be  limited  on 
a  contingency,  because  of  the  necessity  of  a  continual  tenant  to  the 
precipe.  Therefore  a  feoffment  to  A.  for  life,  the  day  after  the 
feoffment,  was  void,  but  estates  in  remaindar  might  be  limited  on  a 
contingency,  although  even  in  regard  to  them,  it  was  essential  that 
there  should  be  a  preceding  freehold  created  to  support  them,  and 
that  they  should  vest  eo  instanti  that  the  preceding  estate  determin- 
ed. By  these  and  many  other  rules,  contingent  remainders  were 
put  very  much  in  the  power  of  the  freeholder  in  possession.  Re- 
mainders at  that  time  might  have  been  limited  to  take  effect  at  any 
period  however  remote.  Questions  of  perpetuity  did  not  arise  till 
the  sim.plicity  of  the  conimon  law  gave  way  to  the  complication  of 
modern  con\jeyancing.  But  yet  with  a  view  to  prevent  incon- 
venient dispositions  of  property,  it  was  held  that  a  possibility 
could  not  be  limited  on  a  possibility ;  therefore,  an  estate  could  not 
have  been  limited  even  by  way  of  remainder,  to  an  unborn  son  of 
an  unborn  son  as  a  purchaser.     It  was   doubtful  whether  there 

(a)  This  was  originally  published  as  the  Introduction  to  the  Writer's  edition  of 
Gilbert  on  Uses. 
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would  be  a  son  born,  but  it  was  doubly  so  whether  there  would  be 
a  further  male  succession.  It  followed  from  these  rules,  that  a  fee 
could  not  be  made  to  shift  from  one  to  another  by  any  circurn- 
stance,  subsequent  to  its  creation,  nor  could  an  estate  spring  up  at 
a  future  period,  independently  of  any  other,  neither  could  a  power 
or  authority  be  reserved  to  the  grantor,  or  given  to  any  other  persott 
to  limit  the  estate,  or  create  any  charge  on  it  in  derogation  of  the 
estates  created  "by  the  original  feoffment.  As  a  feoffment  was-a 
gift  from  one  to  another,  it  followed  also  that  a  man  could  not  con- 
vey an  estate  to  himself,  or  to  his  heirs,  unless  he  departed  with 
the  whole  fee  simple  out  of  himself,  or,  to  speak  more  intelligibly, 
it  was  necessary  to  every  gift  that  there  should  be  a  feoffer  and 
feoffee,  and  therefore  if  a  man  seise*  in  fee  was  desirous  to  make 
himself  tenant  in  tail,  he  could  only  effect  his  object  by  conveying 
the  whole  fee  to  a  stranger  and  accepting  a  feoffment  from  him  in 
tail.  Besides  all  these  restrictions,  with  a  few  exceptions  of  socage 
.lands,  a  testamentary  disposition  did  not  exist. 

The  increasing  commerce  of  the  country,  and  consequent  neces- 
sity of  frequent  and  secret  transfers  of  property;  the  desi*'e  of 
evading  forfeitures  for  treason  ;  the  frauds  of  the  clergy  to  increase 
their  possessions  ;  the  desire  so  natural  to  all  men  of  disposing  of 
their  property  by  will — all  these  circumstances  concurred  in 
sharpening  men's  wits  to  discover  a  mode  of  evading  the  strictness 
of  the  common  lav/,  and  rendering  estates  transferable  by  the  secret 
delivery  of  a  deed,  subject  to  all  the  capricious  dispositions  of  the 
owner,  as  well  by  act  inter  vivos  as  by  will;  Uses  were  well  adapt- 
ed to  angwer  all  these  various  purposes.  They  evaded  without 
overturning  the  common  law.  The  eslate  was  regularly  transferred 
by  a  common-law  conveyance  to  some  person  as  a  trustee,  and  he 
was  at  law  the  absolute  owner  of  the  property,  so  much  so  that  the 
real  owner  would  have  been  deemed  a  trespasser  had  he  entered 
without  the  authority  express  or  implied  of  the  legal  tenant.  But 
in  equity  the  legal  tenant  and  his  heirs  were  by  degrees  considered 
the  mere  nominees  of  the  person  by  whom  the  estate  was  convey- 
ed, and  were  deemed  bound  to  execute  all  his  directions  in  regard 
to  the  estate. 

After  the  relation  of  trustee  and  cestui  que  trust,  or  cestui  que  use, 
as  he  was  then  called,  was  thus  estabUshed,  all  the  refinements 
which  we  now  meet  with  in  settlements  of  real  property  soon  be- 
came established  ih  equity.  Shifting  or  secondary  and  springing 
uses  arose.  Thus  if  a  feoffment  was  made  to  A.  in  fee,  to  the  use 
of  B.-till  C.  paid  50^.  and  then  to  C.  in  fee,  or  to  the-  use  of  B.  at 
the  end  of  ten  years,  the  legal  fee  remained  in  A.,  and  consequent- 
ly no  rule  of  law  was  violated;  but  in  equity,  B.  in  the  first  case 
took  the  profits  till  the  5Ql.  was  paid,  and  then  his  equity  ceased 
and  C.'s  arose;  in  the  other  case  the  use  to  B.  arose  at  the  day 
fixed,  and  in  the  meantime  A.,  the  feoffee,  was  by  the  construction 
of  equity  a  trustee  for  the  feoffor ;  for  the  beneficial  interest,  not 
being  disposed  of  during  the  ten  years,  resulted  to  the  equitable 
owner.  So  a  man  might  take  a  particular  estate  as  for  life  or  in 
tail  in  the  equitable  fee.     Sometimes,  instead  of  declaring  the 
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trusts  at  the  time  of  the  feoffment,  the  estate  was  conveyed  to  the 
feoffee  upon  such  trusts  as  the  feoffer,  or  even  a  stranger  should 
subsequently  appoint;  or  if  the  uses  were  designated,  yet  a  power 
was  reserved  to  the  feoffor  or  a  stranger  to  revoke  them  either 
wholly  or  partially.  These  powers,  it  will  be  observed,  were  mere 
future  uses,  or,  as  we  should  now  term  them,  trusts ;  and  here  as 
in  the  former  cases  the  common  law  was  evaded  by  the  legal  estate 
continuing  in  the  feoffee.  The  legal  estate  and  use  were  con- 
sidered so  distinct,  that  it  was  usual  for  a  man  to  take  a  conveyance 
to  himself  and  others  to  the  use  of  himself,  and  the  legal  estate  was 
considered  to  remain  in  him  wholly  distinct  from  the  use  or  equita- 
ble right  to  the  profits. 

Another  consequence  of  the  introduction  of  uses  was  that  in 
effect  a  testamentary  power  prevailed  over  lands,  for  the  will  only 
affected  the  equitable  right  to  the  land,  which  was  not  subject  to 
the  rule  of  law  ;  and  it  was  thought  reasonable  in  equity  that  cestui 
que  trust  might  dispose  of  the  profits  by  will.  The  legal  estate, 
however,  remained  in  the  feoffee,  and  he  still  could  not  devise  the 
estate. 

The  modes  of  conveyance  then  in  use,  so  far  as  we  need  advert 
to  them,  were  three ;  first,  a  feoffment  with  livery  of  seisin  ;  Second- 
ly, a  lease  and  release ;  and,  thirdly,  a  grant  with  attornment.  The 
first  was  resorted  to  where  an  estate  in  possession  was  to  be  con- 
veyed. It  was  essential  to  its  validity  that  actual  possession  of  the 
land  should  be  delivered  to  the  feoffee,  in  the  presence  of  the 
neighbors;  thus  a  notoriety  was  added  to  the  conveyance  which 
effectually  precluded  fraudulent  transfers  of  estates.  The  second 
was  invented  to  avoid  the  necessity  of  actual  livery.  It  was  ob- 
served, that  where  the  estate  was  in  lease,  and  the  lessee  had  en- 
tered, the  freeholder  had  a  divided  reversion  which  was  not  capa- 
ble of  actual  delivery,  because  the  possession  was  already  full,  and 
therefore  lay  in  grant.  This  reversion  the  freeholder  was  capable 
of  granting  or  releasing,  by  way  of  enlargement  of  estate,  to  the 
lessee,  by  a  simple  deed,  without  any  further  ceremony,  A  lease 
therefore  was  first  granted  for  a  short  period,  and  the  lessee  actual- 
ly entered  on  the  land  under  the  lease  ;  then  the  fee  was  released 
to  the  tenant  and  his  heirs  ;  for  as  the  release  operated  by  way  of 
enlargement,  it  required  words  of  inheritance  to  be  added  to  the 
gift.  A  reversion,  it  may  be  observed,  was  as  capable  of  being 
granted  by  lease  and  release,  as  an  estate  in  possession,  The 
third  mode  of  conveyance  was  adapted  to  those  cases  where  the 
estate  was  in  lease,  and  the  reversion  was  to  be  conveyed  to  a 
stranger.  Livery  of  seisin  could  not  be  made,  because  the  tenancy 
was  already  full,  but  the  estate  passed  by  a  mere  deed  of  grant,  to 
which  however  the  attornment  or  consent  of  the  tenant  was  essen- 
tial, whose  concurrence  has  in  later  times  been  rendered  unneces- 
sary by  an  act  of  the  legislature.  Where  a  fine  was  levied,  or  a 
recovery  suffered  of  the  estate,  the  conusee  or  recoveror  became 
seised  of  the  legal  estate,  and  the  parties  equitably  entitled  declared 
the  uses  of  the  fine  or  recovery,  or  in  other  words,  the  trusts  upon 
which  the  conusee  or  recoveror  was  to  stand  seised  of  the  estate,  by 
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parol,  writing,  or  deed,  as  fancy  dictated :  sometimes  the  uses  were 
declared  before,  and  sometimes  after  the  assurance — both  were 
held  binding. 

When  the  estate  had  been  by  legal  conveyance  transferred  to  a 
person  to  uses,  equity  made  no  scruple  in  enforcing  the  trustee  to 
observe  the  uses.  The  estate  being  actually  divested  out  of  the 
owner,  it  was  not  necessary  to  exercise  the  power  of  the  court  over 
him,  and  as  the  feoffee,  &c.  was  a  mere  trustee,  he  was  considered 
bound  under  all  circumstances  to  observe  the  will  of  his  donor,  al- 
though the  uses  were  unsupported  by  any  consideration.  There- 
fore a  feoffment  to  A.  to  the  use  of  B.,  a  mere  friend  of  the  feoffor's, 
who  paid  no  consideration  whatever  for  the  estate,  was  binding,  and 
A.  was  compellable  to  permit  B.  to  rel^eive  the  profits. 

It  did  not,  however,  always  happen  that  the  estate  was  legally 
transferred  to  any  person,  to  the  intended  uses.  Upon  a  sale,  it  was 
usual  for  the  owner,  in  the  first  instance,  to  agree  to  sell  the  estate 
to  the  purchaser.  This,  which  was  a  real  contract,  was  termed  a 
bargain  and  sale ;  and  equity,  although  there  was  no  conveyance, 
and  even  no  words  of  inheritance  in  the  contract,  converted  the 
seller  himself  into  a  trustee,  and  considered  him  to  stand  seised  to 
the  use  of  the  purchaser  in  fee.  In  some  instances  it  happened, 
that  a  man,  in  consideration  of  marriage,  or  of  his  regard  to  his 
near  kindred,  agreed  to  settle  his  estate  upon  them.  This  was 
termed  a  covenant  to  stand  seised,  and  in  this  case  also  equity  inter- 
posed and  considered  the  covenantor  to  be  a  trustee  for  the  persons 
in  whose  favour  he  had  agreed  to  settle  the  estate.  But  equity, 
who  followed  most  of  the  rules  of  the  civil  law,  refused  to  interfere 
in  favor  of  an  imperfect  conveyance  where  the  agreement  was  a 
mere  nudum  pactum.  If  therefore  a  man"  had  agreed  without  con- 
sideration to  convey  an  estate  to  a  stranger,  equity  would  not  have 
supported  the  bargain  and  sale  ;  nor  did  they  run  wild  as  to  cove- 
nants to  stand  seised,  for  they  would  not  uphold  a  covenant  to 
settle  an  estate  on  a  distant  relation.  In  process  of  time  it  became 
a  settled  rule,  that  to  support  a  bargain  and  sale,  money,  rent,  or 
services  incident  to  tenure,  were  essential : — to  uphold  a  covenant 
to  stand  seised,  the  consideration  must  have  been  marriage,  or 
natural  love  and  aifecticn  to  a  legitimate  child,  brother,  nephew  or 
cousin. 

These  equitable  notions  introduced  in  later  times  a  division  of 
conveyances  into  those  operating  by  transmutation  of  possession, 
and  those  not  having  that  operation.  The  firi^t  were  feoffments, 
fines,  recoveries,  and  leases  and  releases,  which  actually  transferred 
the  estate  at  law  to  the  nominee,  and  therefore  operated  by  trans- 
mutation of  possession.  The  others  were  bargains  and  sales,  and. 
covenants  to  stand  seised,  which  did  not  divest  the  party  of  his  es- 
tate ;  but  merely,  in  equity,  made  him  a  trustee  for  the  person  to 
whom  he  had  sold  the  estate,  or  on  whom  he  had  agreed  to 
settle  it. 

But  equity  did  not  hold  that  the  uses  should  bind  the  land  under 
all  circumstances ;  on  the  contrary,  it  was  considered  essential  to 
the  raising  of  a  use  that  there  should  be  confidence  in  the  person, 
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and  privity  in  the  estate  of  the  feofFee.  The  first  rule  exdnded  the 
King,  who  could  not  by  reason  of  his  dignity  be  a  trustee ;  also  a 
person  who  purchased  the  estate  from  the  feoffee  without  notice ; 
for  although  in  the  latter  case  the  privity  of  estate  subsisted,  yet 
there  was  no  confidence  in  the  person  ;  the  other  rule  excluded  a 
person  coming  to  the  estate  by  wrong,  as  a  disseisor,  or  a  feoffee  of 
tenant  for  life. 

As  to  the  quality  of  uses,  the  maxims  of  the  common  law,  in  re- 
gard to  descents,  possio  fratris,  &c.  were  strictly  adhered  -to  ;  and 
even  particular  customs,  for  instance,  gavelkind  and  borough-english, 
were  adopted  by  analogy ;  but  uses  were  not  deemed  subject  to 
either  dower  or  curtesy,  neither  could  they  be  extended  on  a  judg- 
ment, nor  escheat  for  want  of  heirs  of  the  cestui  que  use.  In  con- 
sequence of  uses  not  being  subject  to  dower,  it  became  usual,  on  a 
marriage,  for  the  wife's  friends  to  require  the  husband  to  take  a 
conveyance  to  himself  and  his  wife  of  some  specific  lands,  as  a 
provision  for  her  after  his  death  ;  this  was  the  origin  of  jointures. 

To  remedy  the  inconveniences  which  arose  out  of  this  revolution 
in  the  law  of  real„  property,  the  legislature  frequently  interposed. 
The  estate  was  made  liable  to  the  judgments  of  cestui  que  use,  and 
even  a  legal  power  of  disposition  over  the  estate  was  given  to  him. 
This  increased,  instead  of  diminishing,  the  evils.  Clashing  dispo- 
sitions of  property  were  made  by  the  fooffee  and  his  cestui  queuse, 
and  a  ready  door  was  thus  opened  to  fraud. 

At  length  it  was  thought,  that  "  if  the  possession  might  be  joined 
to  the  use  all  would  go  well ;"  and  more  particularly  that  the  testa'- 
mentary  power  of  disposition  which  had  crept  in,  and  of  whicb 
Henry  the  Eighth  sorely  complained,  by  reason  of  his  loss  of  ward- 
ships, would  be  destroyed.  Accordingly  by  the  28  H.  8,  c.  10,  called 
the  Stattite  of  Uses,  it  was  enacted,  that  persons  having  any  use  in 
lands  should  be  actually  seised  of  the. legal  estate  of  the  persons 
seised  to  their  use.  And  as  it  was  foreseen  that  vesting  the  legal 
estate  in  cestui  que  use  would  let  in  many  women  to  dower,  for 
whom  aholher  provision  was  already  made,  it  was  provided,  that  a 
woman  having  a  jointure  of  freehold,  or  a  greater  estate  limited  to 
herself  in  satisfaction  of  dower,  to  take  effect  in  possession  on  her 
husband's  death,  should  not  have  dower  also,  unless  evicted  of  her 
jointure  ;  and  thus  a  jointure  was  made  a  legal  satisfaction  of  dower. 
For  at  the  common  law  a  woman  could  not  be  barred  of  dower,  al- 
though a  provision  was  expressly  accepted  by  her  in  lieu  of  it ;  be- 
cause, first,  she  had  but  a  right  which,  not  having  accrued,  could 
not  be  barred  ;  and  secondly,  it  was  a  freehold,  in  satisfaction  of 
which  no  collateral  thing  could  be  received  ;  but  the  strictness  of 
the  common  law  in  this  respect  was  relaxed  by  the  statute;  and, 
on  the  o.ther  hand,  in  later  times  the  legislature  prevented  a  wife 
from  aliening  her  jointure,  unless  with  the  consent  of  the  husband, 
by  whom  it  was  made,  or  of  the  heirs  next  inheritable  to  the  estate 
in  jointure. 

It  should  seem  that  the  intention  of  the  statute  of  uses  was  to 
crush  Uses,  but  not  to  interfere  with  the  new  modes  of  conveyance 
which  had  been  introduced ;  for  as  the  use  would  the  moment  after 
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its  creation  become  a   possession,  there  appears  to  have  been  no 
object  in  destroying  conveyances  to  uses,  unless  to  restore  in  their 
full  vigour  feoffments  with  livery  of  seisin.     This,  however;  was 
not  done ;  but  as  estates  might  then  pass  by  parol  only,  it  was 
thought  right,  immediately  after  the  statute  of  uses,  1o  enact,  that 
bargains  and  sales  should  be  by  indenture,  to  be  enrolled  within  six 
lunar  months  after  their  date.     Covenants  -to  stand  seised,  which 
were  not  then  much  in  use,  were  not  included  in  this  provision, 
principally  on  the   ground  that  marriage,  which  was  the  leading 
consideration  to  support  them,  was  an  open  and  solemn  act ;  and, 
therefore,  the  same  notoriety  was  not  required  as  in  the  case  of  a 
common  contract.     So  declarations  of  uses  of  fines  and  recoveries 
were  not  required  to  be  enrolled ;  because  the  estate  was  vested  in 
the  conusee  or  recoveror,  by  the  solemn  transaction  of  the  fine  or 
recovery,  which  at  least  was  equivalent  to  livery  of  seisin,  and  the 
anxiety  of  Ihe  legislature  appears  only  to  have  extended  to  the 
•transfer  of  the  legal  estate,  and  not  to  the  mode  by  which  uses  were 
raised  out  of  the  seisin  so  created.    With  the  assistance  of  this  legis- 
lative measure  it  seems  to  have  been  considered, that  all  conveyan- 
ces would  either  be  by  feoffment  with  livery  of  seisin— ^by  fine  or  re- 
covery— by  lease  and  release,  with  an  actual  entry  by  the  lessee  pre- 
vious to  the  release — by  grant  to  a  stranger,  with  the  attornment  of 
the  tenant — by  bargain  and  sale  openly  enrolled — or  by  covenant  to 
stand  seised  upon  the  solemnization  of  a  marriage.     Chattel  inter- 
ests, which  had  then  become  fixed  and  permanent,  were  held  not  to 
be  included  in  the  statute  of  enrolments ;  and,  consequently,  bargains 
and  sales  for  years  did  not  i-equire  to  be  enrolled.    This,  as  Wc  shall 
presently  see,  introduced  a  secret  mode  of  conveyance  contrai*y  to 
the  intention  of  the  legislature.     After  the  statute  of  the  27    H.  8, 
the  conveyances  before  in  use  still  remained,  and  the  act  had  its 
full  operation  on  them.     They  were,  as  before,  divided  "into  two 
sorts  ;  first,  those  operating  by  transmutation  of  possession,  which 
were  feoffments,  lease  and  release,  fines,  and  recoveries  ;  secondly, 
those  not  having  that  operation,  viz.  bargains  and  sales,  and  cove- 
nants to  stand  seised.     Upon  the  former  no  difficulty  arose,  they 
actually  transferred  the  estate  at  law  to  the  feofiee,  releasee,  con- 
usee, or  recoveror;  and  if  no  use  was  declared,  they  had  wholly  a 
legal  operation,  and  derived  no  aid  from  the  statute,  unless  where 
the  lease  for  a  year  was  a  bargain  and  sale,  and  even  there  the  stat- 
ute only  assisted  in  Ihe  transfer  of  the  estate,  and  the  release  to  the 
lessee  in  fee  operated  at  common  law.     If,  however,  uses  were  de- 
clared upon  any  of  these  conveyances,  the  statute  was  then  attract- 
ed, and  the  legal  estate  in  the  feoffee,  &c.  was  instantaneously  vest- 
ed in  the  cestui  que  use.     Declarations  of  uses  of  fines  and  recover- 
ies became  now  more  frequent;  and  it  was  in  a  subsequent  reign 
enacted  by  a  statute,  called  the  statute  of  frauds,  that  they  should, 
in  order  to  prevent  perjury,  be  in  writing,  and  signed  by  the  parties 
making  the  declaration.    The  same  statute  required  all  conveyances 
to  be  in  Writing.     The  principal  rules  in  regard  to  declarations  of 
uses  were,  that  they  might  be  made  as  well  before  as  after  the 
assurance :  that  if  made  before  the  assurance,  they  could  not  be 
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varied  after  it :  that  ?s  a  woman  might  join  with  her  husband  in  tha 
principal  assurance,  viz.  the  fine  or  recovery,  she  might  also  join  iij, 
the  declaration;  and  that  her  assent  would  be  implied  in  a  declara- 
tion by  her  husbsind  alone,  unless  her  dissent  appeared,  although 
the  rule  was  otherwise  as  to  a  declaration  by  the  wife  alone  :  that 
persons  having  different  interests  inight  declare  the  uses  ac- 
cordingly. 

The  conveyance  by  lease  and  release  was  still  used,  and  became 
in  effect  a  new  mode  of  conveyance.  For  as  the  statute  of  enrol- 
ments did  pot  extend  to  bargains  and  sales  for  years,  it  was  dis- 
covered that  a  secret  bargain  and  sale  to  one  for  years,  gave  him 
the  use  under  the  general  rule  of  equity,  and  tlie  legal'  estate  by 
force  of  the  statute  of  uses  ;  and  after,  some  difficulty  it  was  con- 
sidered that  the  legal  estate  so  vested  in  him,  rendered  him  cajjable 
of  accepiting  a  release  without  the  necessity  of  a  previous  actual 
entry.  Thus  a  conveyance  by  lease  and  release  which  were  exe- 
cuted at  the  same  time,  and  were  frequently  contained  in  the  same 
deed  (in  which  case  the  law  presumed  priority  in  the  lease  for  a' 
year)  transferred  the  estate  as  effectually  as  a  feoffment  with  livery 
of  seisin,  not  speaking  with  reference  to  disseisin,  &c.  or  a  bargain 
and  sale  enrolled  ;  and  thus  a  secret  mode  of  conveyance  was 
established  which  has  now  become  the  universal  assurance  of  the 
realm. 

Conveyances  not  working  by  transmutation  of  possession,  still 
operated  in  the  first  instance  in  equity,  although  immediately  after 
their  execution  the  legal  estate  was  vested  in  the  bargainee  or 
covenantee  by  force  of  the  statute  of  uses.  To  give  effect  to  them, 
it  was  essential,  as  formerly,  that  the  person  executing  them  should 
be  capable  of  standing  seised  to  a  use,  and  that  there  should  be  a 
sufficient  consideration.  In  regard  to  the  first,  the  only  question  in 
modern  times  upon  that  head  is,  whether  corporations  can  convey 
by  bargain  and  sale,  and  it  seems  that  they  may.  In  regard  to  the 
latter,  to  raise  a  use  under  a  covenant  to  stand  seised,  the  consider- 
ation must  still  be  blood  or  marriage.  A  use  to  a  stranger  cannot 
be  raised  by  such  a  conveyance,  nor  a  power  to  a  stranger,  nor  eve?i 
a  power  to  be  executed  in  favour  of  a  stranger.  These  restrictions 
soon  put  an  end  to  this  mode  of  conveyance,  for  if  contingent  re- 
mainders were  raised  by  it  to  the  children  of  the  marriage,  the  com- 
mon limitation  to  trustees  to  support  them  could  not  be  inserted  un- 
less to  persons  within  the  consideration  of  blood,  nor  could  the 
common  power  of  leasing  be  reserved.  This  mode  of  conveyance, 
therefore,  has  long  fallen  into  disuse,  although  it  is  still  necessary 
to  know  the  properties  of  it;  because  an  informal  instrument,  in- 
tended tofchave  a  different  operation,  may  at  this  day  in  favour  of 
the  intention  be  construed  a  covenant  to  stand  seised,  where  there 
is  a  sufficient  consideration. 

The  consideration  under  a  bargain  and  sale  too,  must,  as  former- 
ly, be  valuable,  but  it  is  not  necessary  that  it  should  be  pecuniary; 
a  pepper-corn  rent  reserved  is  a  sufficient  consideration.  A  bargain 
and  sale,  therefore,  is  at  this  day  only  the  shadow  of  what  it  was. 
The  most  trifling  consideration  is  sufficient  to  support  it.     Five 
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shillings  is  the  sum  generally  stated,  and  aVthough  even  that  is 
never  actually  paid,  yet  proof  to  the  contrary  is  inadmissible  ;  but 
bargains  and  sales  were  not  more  adapted  to  -complicated  settle- 
ments than  covenants  to  stand  seised,  for  as'it  was  necessary  that 
every  person  taking  an  estate,  should  by  himself  or  agent  pay  a 
consideration  for  it,  limitations  to  persons  not  in  esse  could  not  be 
introduced  in  bargains  and  sales  any  more  than  powers  to  lease, 
&c.  When  the  stamp  duties  were  insignificant,  it  was  usual  on 
purchases  to  have  the  conveyance  by  lease  and  release,  accompa- 
nied by  a^  bargain  and  sale  enrolled.  This  practice  has  now  ceased, 
and  a  bargain  and  sale  in  fee  is  seldom  resorted  to.  It  is  some- 
times adopted  to  make  a  tenant  to  tlj^  precipe,  and  may  always  be 
resorted  to  with  advantage  wliere  the  fee  is  intended  to  be  vested 
in  a  purchaser.  The  efiect  of  the  statute  of  enrolments,  it  should 
be  observed,  was  to  stop  the  operation  of  the  bargain  and  sale 
until  enrolled,  although  after  the  ceremony  is  performed  within  the 
time  limited,  the  deed  operates  by  relation  from  the  time  of  the 
execution ;  so  much  so  as  to  avoid  the  mesne  incumbrances  of  the 
bargainor,  and  to  let  in  those  of  the  bargainee. 

Thus  these  conveyances  stand  at  this  day;(I)  the  operation  of 
the  statute  of  uses  on  the  estates  created,  introduced  questions  of 
greater  difficulty. 

Springing,  shifting,  and  contingent  uses  and  powers,  were  admit- 
ted with  nearly  the  same  latitude  as  before  the  statute.  Nor  is  this 
to  be  wondered  at,  for  although  uses  were  originally  creatures  of 
equity,  yet  long  before  the  statute  of  uses,  by  reason  of  the  pre- 
vious acts  of  parliament  and  other  causes,  they  had  been  under  the 
conusance  of  the  common  law  judges ;  and  although  the  statute  of 
uses  executed  the  possession  to  the  use,  yet  the  property  and  qual- 
ity, as  abstracted  from  the  possession  was  not  drowned  in  the  pos- 
session, for  the  statute  only  imbued  the  possession  with  the  quali- 
ty, form,  and  condition  of  the  use,  but  did  not  effect  any  alteration 
in  the  mode  of  limiting  and  raising  present  and  future  uses,  which 
remained  as  before.  Therefore  a  limitation  to  A.,  to  take  effect  at 
the  end  of  ten  years,  or  a  gift  lo  A.  in  fee,  with  a  proviso  shifting  it 
to  B.  on  a  given  event,  was  held  good.  So  a  power  to  the  grantor,  or 
even  to  a  stranger,  to  defeat  the  estates  in  the  settlement,  was  valid, 
and  upon  the  execution  of  it,  the  old  uses  ceased,  and  the  new. ones 
arose.  But  as  these  springing  and  shifting  uses  did  not,  like  estates 
at  common  law,  take  effect  by  way  of  remainder,  and  were,  speaking 
generally,  not  capable  of  being  destroyed,  it  was  thought  right  that 
they  should  rise  within  a  convenient  period,  not  tending  to  a  perpe- 
tuity, which  at  length  was  fixed  ata  life  or  lives  in  being,  and  twenty- 
one  years  after  and  a  few  months,  allowing  for  gestation  and  the  in- 
fancy of  the  person  entitled.  And  any  springing  or  shifting  use  limit- 
ed beyond  that  period  is  void,  unless  after  an  estate  tail,  which  is 
permitted  ;  because  the  owner  of  the  estate  tail  may  at  any  time  bar 
the  estate  tail,  and  all  the  remainders  and  future  uses  depending  on 

(I)  Or  rather  did,  until  the  late  statute  of  7  &  8  Vict.  o.  76,  whioh  -will  probably 
be  varied  by  a  bill  now  before  the  House  of  CommonB. 
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it.  Powers,  too,  wHich  are  in  effect  future  uses,  were  admitted  with 
caution,  and  although  it  was  considered  incident  to  every  power 
that  the  donee  night  exercise  it  with  a  power  of  revocation,  and  so 
toties  guoties,  yet  if  he  did  exercise  it  without  reserving  such  a 
power,  he  could  not  revoke  it ;  and  the  reservation  in  the  deed  cre- 
ating the  power  of  a  prospective  general  power  of  revocation,  so 
that  the  last  execution  only  might  operate,  was  considered  simply 
void.  A  great  desire  was  also  shown  to  assimilate  contingent  uses 
to  contingent  remainders,  and  render  them  subject  to  the  same 
laws,  and  this  so  far  prevailed  that  contingent  uses,  similar  to  con- 
tingent remainders,  must  like  them  have  a  preceding  estate  of  free- 
hold to  support  them,  and  take  effect,  if  at  all,  eoinstanti  that  the 
preceding  estate  determines. 

As  before  the  statute  the  grantor  can  by  one  conveyance  raise  a 
particular  estate  to  himself  or  his  heirs  ;  for  as  the  feoffes,  &c.  takes 
the  estate  in  the  first  instance,  and  the  use  is  served  out  of  liis 
seisin,  the  rule  of  the  common  law  has  no  operation  in  this  case. 

Where  vested  uses  only  were  created,  the  operation  of  the  act 
was  simple.  If  a  feoffment  was  made  to  A.  in  fee  to  the  use  of  B., 
B.  at  once  by  force  of  the  statute  took  the  legal  estate.  If  the  uses 
were  to  B.  for  life,  remainder  to  C.  in  fee,  they  took  the  legal  es- 
tate in  like  manner,  viz.  B.  for  life,  and  C.  in  fee.  A  limitation  to 
A.  for  life,  remainder  to  his  first  and  other  unborn  sons  successive- 
ly in  tail,  remainder  to  B.  in  fee,  presented  more  difficulty,  because 
the  use  to  A.  and  B.  exhausted  the  entire  seisin  of  the  fee,  and  yet 
it  was  impossible  to  exclude  the  contingent  estaies  to  the  sons  of 
A.  The  difficulty  was  avoided  by  considering  the.  estate  to  be 
vested  in  A.  and  B,  sub  niodo,  that  is,  subject  to  open  and  let  in  the 
estates  to  the  unborn  sons  ;  and  as  they  were  within  the  power  of 
the  tenant  for  life,  who  might  by  a  tortious  act  exclude  them,  limi- 
tations to  trustees  during  the  life  of  the  tenant  for  life,  to  take 
effect  upon  the  determination  l)y  forfeiture  or  otherwise  of  his  life 
estate,  were  introduced  in  order  to  preserve  them,  and  such  a  limi- 
tation, although  it  appears  at  first  view  to  be  only  co-extensive 
with  the  life  estate,  Was  after  great  consideration  held  to  be  a  vest- 
ed remainder.  But  great  difficulty  at  first  arose  in  regard  to  the 
manner  in  which  contingent  uses  were  to  be  executed  by  t+ie  stat- 
ute. In  later  times  it  has  been  thought  that  the  prevaihng  opinion 
formerly  was,  that  it  was  essential  that  there  should  be  a  seisin  in 
some  person  to  serve  the  future  use  at  the  time  of  its  rising,  and 
that  therefore  a  possibility,  or  a  scintilla  juris,  remained  in  the 
feoffees  to  uses,  to  serve  the  future  uses,  which,  unless  previously 
disturbed,  took  effect  the  moment  a  future  use  arose,  in  order  to 
feed  and  bring  it  into  esse.  The  true  construction,  however,  appears 
to  be,  that  no  scintilla  whatever  remains  in  the  feoffees,  but  that 
contingent  uses  when  they  arise  take  effect,  by  relation,  out  of  the 
original  seisin. 

Another  effect  of  the  statute  is,  that  where  a  use  is  limited  to 
several  unborn  persons  jointly,  they  will  take  the  legal  estate  joint- 
ly, although  born  at  different  times ;  whereas  to  constitute  a  joint- 
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tenancy  at  law,  it  is  essential  that  the  unity  should  be  complete  in 
time  as  well  as  estate. 

Resulting  uses,  too,  were  executed  by  the  statute  in  the  same 
manner  as  estates  expressly  declared,  and  they  were  excepted  out  of 
the  statute  of  frauds,  which  required  declarjitions  of  uses  to  be  in 
writing.  Therefore  upon  a  conveyance  to  A.  and  his  heirs,  to  the 
use  of  B.  for  life,  the  reversion  in  fee  results  to  the  grantor  as  his  old 
estate,  and  tlie  statute  executes  the  use  according  to  its  quality,  so 
thai  the  reversion  in  fee  remains  in  the  grantor  in  the  same  manner 
as  it  would  had  he  merely  made  a  lease  for  life  to  B. ;  although,  in- 
deed, a  conveyance  of  the  whole  fee  would  operate  as  a  revocatioa 
of  a  prior  will,  notwithstanding  that.4he  grantor  continued  in  of 
his  old  reversion. 

The  statute  of  uses  at  once  put  an  end  to  the  testamentary  power 
of  disposition  which  had  prevailed  over  uses  ;  but  so  difRcult  is  it 
to  overturn  the  settled  habits  of  mankind,  that  although  the  avow- 
ed object  of  the  act  was  to  destroy  this  privilege,  it  was  soon  found 
necessaiy  to  grant  a  limited  power  of  devising  by  will,  which  was 
enlarged'in  later  times  to  its  present  extent.  The  operation  of  the 
act  was  thus,  in-  some  measure  restrained  by  the  legislature  itself; 
but  the  whole  effect  of  it  in  extirpating  equitable  estates,  was  sub- 
vetted  by  the  courts  of  law  and  equity.  It  was  held  shortly  after 
the  statute,  that  it  only  executed  the  first  use,  or  that  a  use  upon  a 
use  was  void.  Therefore  upon  a  feoffment  to  A.  to  the  use  of  B. 
to  the  use  of  C.  the  statute  executed  only  the  use  to  B.,  and  the 
use  to  0.  did  not  take  effect.  This  secondary  limitation  frequently 
arose  by  accident.  Thus  the  execution  of  a  power  confers  only  a 
use ;  and,  therefore,  upon  an  appointmeift  to  A.  to  the  use  of  B,, 
the  use  of  A.  was  served  out  of  the  original  seisin,  and  B.  took 
nothing.  So  chattel  interests  m  esse  were  not  held  to  be  within 
the  statute;  and,  consequently,  an  assignment  of  a  lease  to  A.  to 
the  use  of  B.  was  void  as  to  B.,  and  vested  the  estate  wholly  in 
A.  These  rigid  rules  once  more  gave  a  pretext  to  equity  to  inter- 
fere ;  and  in  both  cases  they  held  the  uses,  though  void  at  law,  to 
be  good  in  equity  ;  and  thus  uses  were  virtually  revived  under  the 
name  of  trusts.  Many  circumstances  concurred  to  give  stability 
to  this  new  usurpation  of  power.  Copyholds  were  not  within  the 
act,  and  yet  they  were  frequently  surrendered  to  one  to  the  use  of 
another;  and  here  equity  on  the  same  prmciple  interfered.  Con- 
tracts also  for  sale  of  estate  came  in  the  place  of  bargains  and 
sales,  and  although  courts  of  law  would  not  consider  them  within 
the  operation  of  the  statute ;  because  not  made  and  enrolled  accord- 
ing to  the  statute  of  enrolments,  or  not  containing  words  of  inheri- 
tance ;  yet  equity  considered  them  to  attach  so  firmly  on  the 
conscience  of  the  seller  as  to  convert  him  into  a  trustee  for  the  pur- 
chaser ;  and  they  accordingly  compelled  him  to  convey  the  estate 
tothe  purchaser  upon  payment  of  the  purchase-money.  Equity, 
extending  its  views,  would  not  even  suflfer  its  own  creature,  al- 
though acted  upon  by  the  statute,  to  be  a  mean  of  fraud. — A  bar- 
gain and  sale  ,for  even  a  penny  consideration  was  good  at  law, 
and  owed  its  foundation  wholly  to  the  rules  of  equity ;  but  if  it  was 
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not  made  for  a  substantial  consideration,  although  equity  could  not 
after  the  statute  impeach  its  force  as  a  transfer  of  the  estate,  yet 
they  would  relieve  against  it,  and  compel  the  bargainee  to  re- 
coavey  the  estate  to  the  bargainor.  By  degrees  a  regular  and  en- 
lightened system  of  trusts  was  established  ;  they  were  subjected 
to  the  common  law  rules  as  to  descents  ;  they  were  deemed  capable 
of  precisely  the  same  limitations,  which  received  exactly  the  same 
construction  as  limitations  of  legal  estates,  except  where  the  party 
merely  gave  a  minute  of  his  intention  and  referred  to  a  future  act, 
in  which  case  the  settlement  was  not  made  strictly  according  to  the 
words,  but  in  conformity  to  the  presumed  intention.  When  settled, 
the  entail  was  barrable  by  the  equitable  tenant,  in  the  same  man- 
ner as  if  he  were  legal  tenant;  allliough,  from  their  nature,  it  was 
impossible  to  consider  them  as  subject  to  tortious  acts  ;  therefore 
the  fine,  or  feoffment  of  equi'able  tenant  in  tail,  would  not,  like  that 
of  a  legal  tenant  on  the  one  hand,  be  a  forfeiture,  nor  on  the  other 
a  destruction  of  contingent  remainders.  In  the  few  instances  in 
whch' courts  of  equity  were  themselves  too  strict,  the  legislature 
itself  rendered  the  system  uniform  ;  and  thus  trust  estates  were 
made  assets  in  the  hands  of  the  heir,  and  subject  to  the  judgment 
debts  of  the  cestui  que  trust.  Estates,  however,  were  held  not  to 
escheat  for  want  of  heirs  of  the  ce«iMi  qu«  trust;  because  the  lord 
had  still  a  tenant  in  the  trustee.  Curtesy  was  let  in  by  analogy  to 
legal  estates,  although  dower  was  by  some  anomaly  excluded. 
The  rule  would  probably  have  been  the  converse  of  this,  had 
women  instead  of  men  presided  in  the  Court  of  Chancery. 

The  bar  of  dower  created  by  the  statute,  was  much  extended  by 
equity  holding  any  provisron  which  an  adult  chose  to'acceptin  lieu 
of  dower  an  equitable  bar. 

The  statute  is  generally  considered  as  having  had  only  the  effect 
of  enabling  the  conveyancer  to  shift  the  legal  estate  from  one  to 
another  by  mere  words,  in  a  way  which  ill  accorded  wi'h  the  com- 
mon law,  but  is  excellently  adapted  to  the  increased  opulence  of 
the  country.  It,  however,  also  gave  legal  effect  to  modifications,  of 
property,  which  were  repugnant  to  the  common  law;  but  are  ad- 
mirably suited  to  the  varying  wants  and  wishes  of  mankind.  It 
has,  moreover,  had  the  beneficial  operation  of  introducing  an  un- 
rivalled code  of  equitable  jurisprudence,  which  every  admirer  of 
the  law  bf  real  property  must  wish  forever  to  remain  sacred,  and 
unconfounded  with  the  strict  rules  of  law.  In  comparing  what  the 
statute  was  intended  to  perform  with  what  it  actually  has  perform- 
ed, one  can  hardly  doubt  that  almost  any  other  legislative  measure, 
which  opposed  the  confirmed  habits  of  the  people  in  disposing  of 
their  property,  would  have  led  to  the  same  results.  This  should 
operate  as  a  lesson  to  the  legislature,  not  vainly  to  oppose  the  cui- 
reni  of  general  opinion,  for  although  diverted  for  a  time,  it  will  ulti- 
mately regain  its  old  channel  in  spite  of  accumulated  acts  of  parlia- 
ment, which  become  a  dead  letter,  and  have  a  strong  tendency  to 
bring  the  most  wholesome  laws  into  disrepute.  (6) 

(i)  The  alterations  introduced  by  the  recent  real  property  acts  will  appear  in  the 
body  of  the  work. 
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TREATISE    OF    POWERS. 


CHAPTER  I. 

OF  THE  NATUEE  OF  POWERS  BEFORE  AND  SINCE  THE  STATUTE  OP  USES. 


SECTION  I. 

OP  POWERS  BEFORE  THE  STATUTE  OP  USES. 


1.  Powers  classed. 

2.  Authorities. 

3.  Equitable  Powers. 


4.  Powers  under  the  Statute  of  Uses. 

6.  Lease  and  Release. 

6.  Release  alone,  under  Statute. 


1.  Powers  are  either  common-law  authorities  ;  declarations  or 
directions  operating  only  on  the  conscience  of  the  persons  in  whom 
the  legal  interest  is  Tested ;  or  declarations  or  directions  deriving 
their  effect  from  the  statute  of  uses. 

2.  A  power  given  by  a  will,(I)  or  by  an  act  of  parliament, — as 
in  the  instance  of  the  land-tax  redemption  acts, — to  sell  an  estate, 
is  a  common-law  authority.  The  estate  passes  by  force  of  the 
will,  or  act  of  parliament,  and  the  person  who  executes  the  power 
merely  nominates  the  party  to  take  the  estate.  A  power  of  at- 
torney is  also  a  common-law  authority ;  but  the  estate  is 

not  in  this,  as  in  the  other  'cases,  actually  transferred  by  [  *2  ] 

the  instrument  creating  the  power.     It  is  a  mere  authority 

to  execute  a  conveyance  in  the  place  of  the  principal ;  and  the 

(I)  This  is  doubted  where  a  seisin  is  raised  to  feed  the  devise.    The  doctrine  can> 
not  be  considered,  till  the  Student  is  made  acquainted  with  the  nature  of  this  seisin. 
YOL.  I.  7 
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estate,  therefore,  must  be  conveyed  by  the  attorney,  with  the  same 
solemnities  as  would  have  been  requisite  upon  a  transfer  executed 
by  the  principal  himself. 

3.  A  power  to  dispose  of  an  estate,  or  a  sum  of  money,  where 
the  legal  interest  is  vested  in  another,  is  a  power  of  the  second 
sort.  The  legal  interest  is  not  divested  by  the  execution  of  the 
power,  but  equity  will  compel  the  person  seised  of  it  to  clothe  the 
estate  created  with  the  legal  right. 

4.  To  understand  correctly  the  nalure  of  powers  deriving  their 
effect  from  the  statute  of  uses,  which  it  is  the  principal  object  of 
these  sheets  to  elucidate,  we  must  consider,  1st.  The  nature  of 
trusts  before  the  statute  of  uses  ;  and  2dly,  The  effect  of  the  stat- 
ute, (a) 

The  simplicity  of  the  common  law  was  admirably  adapted  to 
times  when  transfers  of  property  were  not  frequent.  It  was  es- 
sential to  the  validity  of  such  transfers,  that  corporal  possession 
of  the  land  should  be  delivered  to  the  purchaser  in  the  presence 
of  his  neighbours ;  thus,  every  one's  title  was  publicly  known,  and 
secret  and  fraudulent  transfers  of  property  never  could  take  place. 
This  mode  of  transfer  was  termed  a  feoffment,  with  livery  of  sei- 
sin, a  conveyance  which  is  still  frequently  used.  And  the  like 
strictness  required,  that  estates  thus  notoriously  transferred  should 
not  be  defeated  by  the  mere  execution  of  a  deed ;  and,  therefore^, 
a  power  of  revocation  annexed  to  a  feoffment  was  void  in  its  very 
creation.  A  condition,  it  is  true,  might  at  all  times  have  been 
added  to  a  feoffment ;  but  the  strict  rule  of  the  common  law  did 
not  permit  the  breach  of  such  a  condition  to  be  taken  advantage 
of  by  any  but  the  feoffor  or  his  heirs — ^principally  with  a  view  to 
prevent  maintenance.     These  rules  opposed  an  effectual  barrier 

against  such  modifications  of  estates  as  prevail  at  this  day. 
[  *3  ]  When  to  this  rigour  we  "add,  that,  except  in  some  few 

places,  by  force  of  a  custom,  lands  could  not  be  devised", 
we  shall  not  be  surprised  that  at  an  early  period  a  mode  was  in- 
vented to  defeat  the  excessive  rigour,  and  subvert  the  simplicity 
of  the  common  law.  This  was  effected  by  the  introduction  of  uses. 
It  is  not  within  the  plan  of  this  work  to  consider  the  precise  time 
when,  or  by  whom,  uses  were  introduced.    The  nature  of  them 

(a)  See  the  Introduction  to  Gilbert  on  Uses. 
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only  requires  our  attention.  ^  use,  then,  was  a  mere  confidence 
in  a  person  to  whom  an  estate  was  conveyed,  without  considera- 
tion, to  dispose  of  it  as  the  person  by  whom  it  was  conveyed 
should  direct.  The  estate  was  regularly  transferred  to  a  friend, 
upon  trusts  designated  at  the  time  ;  or  upon  such  trusts  as  should 
be  afterwards  appointed  by  the  real  owner.  But  still  the  person 
to  whom  the  estate  was  conveyed  was,  to  all  intents  and  purposes, 
owner  of  the  estate  at  law.  It  is  observed  in  Ohudleigh's  case, 
that  he  who  hath  an  use,  hath  not  jus  neque  in  re  neque  ad  rem, 
but  only  a  confidence  and  trust  for  which  he  had  no  remedy  by 
the  common  law :  and  Serjeant  Prowick,  afterwards  Chief  Justice 
of  the  Common  Pleas,  remarked,  in  the  reign  of  Henry  the 
Seventh,  that  by  the  course  of  the  common  law  cestui  que  use  had 
no  more  to  do  with  the  land  than  the  merest  stranger  in  the  world. 
To  prevent,  in  some  measure,  the  consequences  of  this  doctrine,  it 
became  usual  to  have  several  joint  feoffees ;  so  that,  on  the  death 
of  any,  the  estate  might  survive  to  the  others,  and  not  be  subject 
to  the  dower  of  the  deceased's  wife,  &c.  And  it  also  became  cus- 
tomary for  the  owner  himself  to  be  one  of  the  feoffees ;  nor  did 
any  inconvenience  result  from  this  practice  ;  for  the  Judges  held, 
that  although  the  use  was  in  part  suspended,  it  might  be  disposed 
of  in  the  same  maimer  as  if  the  entire  legal  estate  was  vested  in 
others.  This  mode  of  conveyance  became  indeed  so  common,  that 
in  the  statute  of  uses,  to  which  our  attention  will  presently  be 
called,  an  express  provision  was  inserted  to  meet  this  case.     " 

Equity,  after  some  time,  and  by  degrees,  assumed  the 
*jurisdiction  which  it  now  exercises,  in  enforcing  the  per-  [  *4  j 
formance  of  trusts  and  contracts.     The  person  who  had 
conveyed  his  estate,  or  the  cestui  que  use,  as  he  was  then  termed, 
answered  almost  precisely  to  the  cestui  que  trust  of  the  present 
day.     After  uses  were  established,  and  not  noticed  by  the  courts' 
of  law,  who  acknowledged  the  legal  tenant  only,  the  complica- 
tion of  modern  settlements  was  soon  introduced.     Thus,  powers 
arose  ;  for  although  it  was  repugnant  to  a  feoffment  at  common 
law,  that  a  power  should  be  reserved  to  revoke  it,  yet  there  was 
no  such  repugnancy  as  to  trusts,- which  were  simple  declarations,  or 
directions  to  the  person  seised  of  the  legal  estate,  in  what  manner, 
and  to  whom  he  should  convey  the  estate.     And  for  the  same 
reason,  the  owner  might  direct  the  trustee  to  convey  as  a  stranger 
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should  appoint,  although  a  power  of  entry  for  a  condition  broken 
could  not  be  reserved  to  a  stranger  on  a  conunon-law  convey- 
ance. 

Equity,  however,  only  lent  its  aid  where  there  was  a  valuable 
or  good  consideration.  The  first  arose  upon  a  real  contract,  and 
was  termed  a  bargaiii  and  sale.  It  was,  in  fact,  originally  a  mere 
contract  by  A.  to  sell  his  estate  to  B.,  although  in  process  of  time 
it  became  a  mode  of  settlement,  and  equity  did  not  inquire  into 
the  amotmt  of  the  consideration ;  t^  second  was  also  a  mere 
contract  or  agreement,  by  a  husband,  parent,  or  kinsman,  to  set- 
tle his  estate  upon  his  wife,  children,  or  relations.  This  was 
styled  a  covenant  to  stand  seised : — Money,  rent,  or  services  inci- 
dent to  tenure,  were  sufficient  to  sustaiu  the  former :  the  con- 
sideration of  marriage,  and  natural  love  and  affection  to  a  legiti- 
mate child,  brother,  nephew,  or  cousin,  the  latter.  In  order  to 
comprehend  the  doctrines  which  we  shall  hereafter  have  occasion 
to  discuss,  it  will  here  be  necessary  to  observe,  that  a  considera- 
tion was  only  required  where  the  inheritance  remained  in  the  con- 
tracting party.    Now  a  covenant  to  stand  seised,  or  a  bargain 

and  sale,  did  not  transfer  the  possession  to  the  covenantee 
[  *5  ]  or  bargainee :  it  was  a  mere  "contract,  and  was,  therefore, 

termed  a  conveyance,  not  operating  by  transmutation  of 
possession ;  the  party  with"  whom  the  contract  was  made  could 
obtain  relief  in  equity  only,  and  equity  following  the  rule  of  the 
civil  law  would  not  enforce  a  mere  nudum  pactum.  But,  where 
a  conveyance  did  operate  by  transmutation  of  possession,  as  a  fine, 
recovery,  feoffment,  or  lease,  which  vest  the  legal  estate  in  the 
conusee,  recoveror,  feoffee,  or  releasee,  and  uses  were  declared  on 
such  a  conveyance,  equity  did  not  inquire  into  the  consideration  : 
the  real  owner  having  divested  himself  of  the  legal  estate,  it  was 
not  necessary  to  resort  to  equity  as  against  him  ;  and  the  person 
in  whom  it  was  vested  being  a  mere  naked  trustee,  was  bound  in 
conscience  to  execute  the  directions  of  the  donor.  This  is  clear- 
ly laid  down  by  St.  German,  who  says,  that  when  an  use  is  in  esse, 
he  that  hath  the  use  may,  of  his  mere  motion,  give  it  away  if  he 
will,  without  recompense,  as  he  might  the  land  if  he  had  it  in 
possession.  But  he  took  it  for  a  ground,  that  he  could  not  so  be- 
gin an  use  without  livery  of  seisin,  or  upon  a  recompense  or 
ground ;  and  the  doctrine  is  referred  to  its  true  principles. 
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5.  This  important  distinction  applies  closely  to  the  usual  con- 
veyance by  lease  and  release.  Where  the  lease  for  a  year  is  in- 
tended to  operate  under  the  statute,  a  valuable  consideration  is, 
according  to  the  above  rule,  absolutely  necessary  :  but  if  valuable, 
it  need  not  be  pecuniary — a  pepper-corn  rent  is  sufficient.  The 
release  operates  at  common  law  ;  and  as  the  common  law  never 
requires  a  consideration  upon  a  solemn  conveyance  by  deed,  none 
need  be  given,  although  it  is  usual  to  express  that  a  nominal  con- 
sideration,— for  example,  10s. — ^was  paid ;  nor  is  a  consideration 
necessary,  although  uses  are  declared  by  the  release,  for  they  fall 
within  the  above  principle.  This  distinction,  which  was  never 
denied,  was  expressly  taken  in  the  case  of  Pawlyn  v. 
Hardy,  (&)  where  it  was  determined,  that  if  he  in  *rever-  [  *6  ] 
sion  release  to  the  tenant  in  possession,  all  his  estate, 
right,  title,  &c.,  there  need  no  consideration  to  be  mentioned  or 
proved,  it  is  good  without ;  otherwise,  if  by  grant,  &c. 

6.  A  late  statute(c)  has  enabled  parties  to  convey  by  any  deed 
without  livery  of  seisin  or  enrolment,  or  a  prior  lease,  wherever 
they  could  have  conveyed  under  the  old  law  by  lease  and  release ; 
and  every  such  conveyance  is  to.  take  effect  as  if  it  had  been  made 
by  lease  and  release.  But  parties  may  still  convey  by  feoffment 
with  livery  of  seisin,  or  by  bargain  and  sale  enrolled,  which 
would  have  their  ancient  operation,  except  that  the  feoffment  is 
no  longer  a  tortious  conveyance. (d)  Questions  of  some  nicety 
may  be  raised  upon  this  provision  ;  its  practical  effect  will  be  that 
feoffments  with  livery,  bargain  and  sale  enrolled,  and  leases  for  a 
year,  wiU  no  longer  be  executed,  but  all  conveyances  will  be  by 
one  deed  in  the  usual  form  (omitting,  the  reference  to  a  lease  for 
a  year),  and  that  deed  will  operate  as  a  lease  and  release. 

<&)  Mich.  86  Carr.  11.  B.  B.  MS.  (d)  See  3.  7  of  the  stot. 

(c)  7&8Fict.  0.  76.8.2. 
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SECTION  II. 

OP  THE   STATUTE   OP   USES. 

1 .  Statutes  of  Uses.  I     4.  How  raised. 

3.  Uses  not  destroyed.  |      5.  Use  upon  a  Use  not  allowed. 

6.  Modern  Trusts. 

1.  Manipold  frauds  were  the  consequence  of  the  introduction 
of  uses :  heirs  werp  unjustly  disinherited  ;  the  King  lost  his  profits 
of  the  lands  of  attainted  persons,  aliens  bom,  and  felons;  lords 
lost  their  wards,  marriages,  reliefs,  heriots,  escheats,  aids  ;  mar- 
ried men  lost  their  tenancies  by  the  curtesy,  and  women 
[  *7  ]  their  dower  ;  purchasers  were  defrauded  ;  *no  one  knew 
against  whom  to  bring  his  action,  and  manifest  perjuries 
were  committed.  Several  statutes  were  passed  to  remedy  these 
grievances,  particularly  a  statute  in  the  reign  of  Richard  the 
Third,(e)  whereby  it  was  enacted,  that  all  estates,  &c.  created  by 
■eestwi  que  use,  should  be  good  as  against  his  feoffees.  Modes 
were  soon  invented  of  evading  these  acts.  At  last,  it  was  thought 
that  all  these  wrongs  would  be  avoided  by,  as  it  is  usually  termed 
in  conveyances,  transferring  uses  into  possession  ;  or,  perhaps,,  to 
speak  more  correctly,  by  transferring  or  turning  uses  into  posses- 
sions. With  this  view  the  statute  of  27  Hen.  8,  c.  10,(1)  com- 
monly called  the  Statute  of  Uses,  was  passed,  which  enacted,  that 
where  any  person  or  persons  stood  or  were  seised,  or,  at  any  time 
thereafter,  should  happen  to  be  seised  of  and  in  any  honours,  or 
other  hereditaments,  to  the  use,  confidence,  or  trust  of  any  other 
person  or  persons,  or  of  any  body  politic,  by  any  manner  of  means 
whatsoever  it  should  be ;  that,  in  every  such  case,  all  such  person 
and  persons  and  bodies  politic,  that  had,  or  thereafter  should  have 
;aiiy  such  use,  confidence,  or  trust  in  fee  simple,  fee  tail,  for  term 
«of  life,  or  for  years  or  otherwise,  or  any  use,  confidence,  or  trust, 
in  remaindey  or  reverter,  should  from  thenceforth  stand  and  be 
.seised,  deemed  and  adjudged  in  lawful  seisin,  estate,  and  posses- 

(e)  1  R.  3,  c.  1. 


(1)  The  English  dootrme  of  uses  and  trusts  under  the  statute  of  27  Hen.  8,  and 
^e  conveyances  founded  thereon,  have  been  very  generally  introduced  into  the  juris- 
fTudence  of  the  American  States.    See  4  Kent's  Com.  Lect.  Ixi. 
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sion  of  and  in  the  same  honours  and  hereditaments,  with  their  ap- 
purtenances, to  all  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such  like  estates,  as  they  had  or  should  have  in  use,, 
trust,  or  confidence,  of  or  in  the  same  ;  and  that  the  estate,  title, 
right,  and  possession,  that  was  in  such  person  or  persons  that 
were,  or  thereafter  should  be  seised  of  any  lands,  tenements,  or 
hereditaments,  to  the  use,  confidence,  or  trust  of  any  such  person 
or  persons,  or  of  any  body  politic,  should  be  from  thenceforth 
clearly  deemed  and  adjudged  to  be  in  him  or  them  that  had  or 
^ould  have  such  use,  confidence,  or  trust,  after -such  qual- 
ity, manner,  *form  and  condition,  as  they  had  before  in  or  [  *8  J 
to  the  use,  confidence,  or  trust,  that  was  in  them. 

The  statute  then  provides  for  the  case  of  several  persons  being 
jointly  seised  to  the  use  of  any  of  them.  And  contains  two  sav- 
ings, 1st,  To  all  persons  (other  than  those  person  or  persons  which 
were  seised,  or  thereafter  should  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  any  use,  confidence,  or  trust),  all  such  right, 
title,  entry,  interest,  possession,  rents,  and  action,  as  they  had,  or 
might  have  had,  before  the  making  of  the  act ;  And  2d,  To  all 
persons  seised  to  any  use  all  such  former  rights  as  they  had  to 
their  own  proper  use,  in  or  to  any  manors  or  hereditaments, 
whereof  they  should  be  seised  to  any  other  use. 

2,  It  has  been  quaintly  said,  that  uses  were  by  this  act,  with  an 
indissoluble  knot,  coupled  and  married  to  the  land,  which,  of  all 
the  elements,  is  the  most  ponderous  and  immovable. 

3.  Whether  the  Legislature  did,  or  did  not,  intend  to  crush 
uses,  it  is  not  material  for  us  to  inquire, (/)  as  it  was  soon  settled 
that  uses  might  still,  as  formerly,  be  raised,  upon  which  however 
the  statute  would  instantly  operate ;  but  neither  the  Legislatuife 
nor  the  Judges  admitted  uses  with  all  the  latitude  of  construction 
which  was  adopted  before  the  statute  of  uses :  Previously  to  the 
Statute,  a  mere  contract  unenroUed  by  A.  to  sell  his  estate  to  B., 
was  sufficient,  without  words  of  iaheritance,  to  pass  the  equitable 
fee  to  the  vendee ;  but  the  Legislature,  by  an  act  passed  imiaedi- 
ately  after  the  statute  of  uses,(g-)  required,  that  to  transfer  the 
legal  estate  by  force  of  that  act,  such  contract  should  be  by  deed 

(/)  See  n.  (1)  to  Gilb.  on  Uses,  p.  139. 

ig)  27  H.  VIII.  c.  16.  Note,  this  act  did  not  extend  to  covenants  to  stand  seised, 
•od  only  to  estates  «f  freehold,  or  inheritance. 
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enrolled.  And  the  Judges  resolved  that  words  of  inheritance 
were  absolutely  necessary  to  pass  the  fee  at  law.    At  this  day;  it 

is  clear  that  a  mere  contract  to  sell  for  a  valuable  consid- 
[  *9  J  eration  paid,  importing  a  future  *<jonveyance,  would  not 

raise  a  use  in  the  purchaser,  so  as  to  attract  the  statute, 
although  by  deed  duly  enrolled,  and  containing  words  of  inheri- 
tance ;  but  still  it  would,  in  the  view  of  modern  equity,  convert 
the  vendor  into  a  mere  trustee  for  the  purchaser,  and  entitle  him 
to  call  for  a  regular  conveyance.         • 

4.  To  the  raising  of  a  use  which  the  statute  will  turn  into  a 
possession,  it  is  necessary  that  there  should  be,  1st,  one  person 
seised  to  the  use  of  another,  in  esse ;  and  2ndly,  a  use  in  esse,  but 
whether  it  is  limited  in  possession,  remainder,  or  reversion,  is  im- 
material. Thus,  where  a,  man,  for  a  valuable  consideration,  con- 
tracts to  sell  an  estate  to  another  in  fee,  which  contract  is  prop- 
erly enrolled,  or,  as  we  now  term  it,  conveys  his  estate  by  bai-gain 
and  sale  enrolled,  equity  instantly  fastens  on  the  conscience  of  the 
vendor,  and  holds  him  to  lae  a  trustee  for,  or  to  be  seised  to,  the 
use  of  the  vendee  or  bargainee :  here  then  the  requisites  concur : 
there  is  a  person  seised  to  the  use  of  another,  to  whom  a  use  in 
possession  is  limited ;  immediately,  therefore,  on  thp  enrolment  of 
the  deed,(]i)  the  legal  estate  by  force  of  the  statute  of  uses,  vests 
in  the  bargainee  as  effectually  as  it  would  have  done  at  common 
law  by  a  feoffment,  accompanied  withr  livery  of  seisin  or  corporai 
delivery.  Had  it  not  been  for  the  statute  of  enrolments,  the  legal 
estate  would  have  vested  in  him  upon  the  execution  of  the  deed. 

5.  By  an  unaccountable  construction  of  the  courts  of  law  it  was 
held  that  a  use  could  not  be  limited  on  a  use,  that  is,  that  the 
statute  would  operate  on  the  first  declaration  of  the  trust  only ; 
thus,  if  by  a  bargain  and  sale  the  use  is  limited  to  A.,  and  it  is 
then  declared  that  he  shall  stand  seised  in  trust,  or  to  the  use  of 
B.,  the  statute  will  vest  the  legal  estate  in  A.,  and  the  law  will 

not  advert  to  the  trust  declared  in  favour  of  B.(i) 
[  *10  ]  *6.  The  Court  of  Chancery  soon  seised  upon  tHs  nar- 
row construction  as  a  pretext  to  revive  uses  under  the 
name  of  trusts  ;  and  accordingly  it  was  determined,  that  B.  was 
in  conscience  a  trustee  for  C,  and  should  be  compelled  to  convey 
the  estate  to  him.    This  equitable  branch  of  jurisdiction  was  ex- 

(ft)  See  n.  (4)  to  Wo.  on  Uses,  p.  208.       (i)  See  n.  (1)  to  GUb.  on  Uses,  p.  347. 
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tended  by  the  resolution  of  the  courts  of  law,  that  neither  copy- 
hold nor  leasehold  estates  could  be  conveyed  to  uses  upon  which 
the  statute  would  operate.  A  term  of  years  may  of  course  be 
created  out  of  a  freehold  estate  by  way  of  use,  but  when  it  is  once 
a  subsisting  interest  it  cannot  be  conveyed  to  uses.  Therefore  if 
it  were  assigned  to  A.  to  the  use  of  B.,  the  legal  interest  would 
remain  in  A.,  who,  however,  would  in  equity  be  deemed  a  mere 
trustee  for  B.(A;)(1) 
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OP   SCINTILLA   JUEIS. 


1.  Powers  before  the  Statute. 

2.  Powers  after  the  Statute. 
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5.    Necessity  of  Entry  before  the  Statute. 
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1 1 .  Inconveniences  of  the  supposed  rules. 

12.  The  true  construction  of  the  Statute. 

13.  Contingent   Kemainders  under  new 

Act. 


1.  Powers  before  the  statute  of  uses  were,  as  we  have  seen, 
mere  directions  to  the  trustee  of  the  legal  estate  how  to  convey 

(fc)  The  discussion  in  the  first  edition,  on  the  Stat,  of  Kichard  III.  will  be  found  in 
n.  (2)  to  Gilb.  on  Uses,  p.  67. 

(1)  The  words  "remise,  release,  and  forever  quit-claim,"  or  the  words  "release 
and  assign,"  will  raise  a  use  by  way  of  bargain  and  sale.  Jackson  v.  Fish,  10  Johns. 
Heps.  456.  No  precise  form  of  words  is  required  to  raise  a  use  ;  and  if  the  words 
amount  to  a  present  contract  of  sale  or  bargain,  a  use  is  raised  which  the  statute  will 
execute.  If  a  valuable  consideration  be  pro  red,  although  none  is  expressed  in  the 
deed,  it  is  sufBcient  to  raise  a  use.  Jackson  v.  Fish,  cited  supra.  Under  a  convey- 
ance, taking  effect  under  the  Statute  of  Uses,  the  bargainor  has  a  complete  seisin  in 
deed  without  actual  entry  or  livery  of  seisin.  Green  v.  Siter,  8  Cranch  U.  S.  Eep.  229. 
A  deed  which  is  defective  as  a  feoffment  for  want  of  livery  of  seisin,  may  operate  as  a 
covenant  to  stand  seised  to  uses,  and,  as  such,  pass  the  title  to  the  grantee,  the  use 
being  executed  into  possession  by  force  of  the  Statute  of  Uses.  Kouletts  v.  Daniel,  4 
Munf.  (Va.)  Eep.  473.  See  Hurst  v.  M'Neil,  1  Wash.  C.  C.  R.  70;  Koy  v.  Garnel, 
2  Wash.  R.  9;  Jackson  v.  Root,  18  Johns.  R.  60;  French  v.  French,  3  N.  Hamp.  R. 
234;  Den  v.  Crawford,  3  Hals.  R.  90.  107,  108.    Thornton's  Conveyancing,  19. 
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the  estate ;  in  truth,  they  were  futwe  uses  to  be  designated  by  the 
person  to  whom  the  power  was  given  ;(Z)  these,  as  they 
[  *11  ]  arose,  equity  compelled  the  trustee  to  observe;  *and 
when  conveyances  under  the  statute  of  uses  became  es- 
tablished, it  was  still  usual  to  reserve  or  limit  such  powers  as  the 
exigencies  of  the  case  required ;  thus,  powers  to  lease,  to  sell  or 
exchange,  to  jointure,  to  charge  with  portions  for  younger  chil- 
dren, or  to  revoke  the  settlement  itself,  soon  became  usual.  In 
the  reign  of  Elizabeth,  however,  it  was  insisted,  that  a  man  having, 
once  limited  the  fee-simple  in  use,  comd  not  reserve  a  power  by  a 
future  act  to  defeat  the  uses,  and  to  raise  new  ones  by  force  of  the 
same  assurance ;  for  as  the  statute  extiaguished  the  use  in  the  pos- 
session, it  could  no  more  be  determined,  and  new  estates  created, 
without  a  new  livery,  than  an  estate  in  possession.  But  to  this  it 
was  answered,  that  uses  were  not  to  be  compared  to  the  land 
itself,  being  mere  accidents  inherent  to  the  possession,  and  built 
thereon  by  civil  equity ;  and  that  the  statute  only  imbued  the 
possession  with  the  quality,  form,  and  condition  of  the  use,  but 
did  not  effect  any  alteration  in  the  mode  of  limiting  and  raising 
present  and  future  uses,  which  remained  as  before. (m)  And  ac- 
cordingly Manwood  laid  it  down  in  Brent's  cas^hat  although 
the  possession  was  executed  to  the  use,  yet  the  property  and  quali- 
ty, as  abstracted  from  the  possession,  should  not  be  drowned  in 
the  possession,  (ra) 

2.  Powers  after  the  statute  still  remained  as  mere  rights  of 
designation  which  bound  the  conscience  of  the  trustee,  and  the 
estates  to  be  created  by  force  of  them  were  still  clearly /Mtore  or 
contingent  uses.  But  when  a  power  was  executed,  as  the  person 
in  whose  favour  the  appointment  was  made  became  invested  with 
the  use,  he  instantly  gained  the  legal  estate  by  force  of  the  stat- 
ute. Now,  to  attract  the  legal  estate  under  the  statute,  it  is 
necessary  that  there  should  be  a  use  in  esse ;  whereas  the  uses  to 
be  raised  under  powers  are  not  in  esse,  or  defined,  but 
[  *12 ']  until  ascertained  and  limited  *under  the  power  are  mere- 
ly tantamount  to  future  or  contingent  uses.   What  opera- 

(l)  See  the  n.  to  Gilb.  on  Uses,  p.  148. 

(m)  Anon.  Mo.  608.    The  arguments  in  this  case  are  deserving  of  the  Student's 
attentive  perusal. 
(n)  See  2  Leo.  16. 
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tion  the  statute  had  upon  contingent  uses  has  been  the  sub- 
ject of  much  judicial  controversy,  and  demttuds  our  particular 
attention. 

3.  Perhaps  no  question  ever  occurred  on  which  the  Judges 
were  so  divided  iu  opinion  ;  some  held  that  the  estate  vested  in 
the  first  cestui  que  use,  but  subject  to  the  contingent  uses  which 
should  be  executed  out  of  his  seisin  as  they  arose  ;  but  this  was 
soon  over-ruled,  and  it  was  determined  that  a  use  could  not  arise 
out  of  a  use.  It  is  observable,  that  most  of  the  Judges  who 
espoused  the  first  opinion,  also  held  that  the  contingent  uses 
bo*nd  the  land,  and  could  not  be  barred  by  any  act  whatever  ; 
others  held  that  the  seisin  to  serve  them  was,  to  use  their  own 

•expression,  iw  nubibus,  in  mare,  in  terra,  or  in  custodia  legis ; 
they  also  seem  to  have  been  of  opiaion  that  contingent  uses  could 
not  be  barred.  Agaia,  some  thought  that  the  trustees  were  mere- 
ly pipes,  through  whom  the  estate  was  conveyed  to  the  uses  as 
they  arose  ;  while  others  thought  that  so  much  of  the  iaheritance 
as  was  limited  to  the  contingent  uses  remained  actually  vested  in 
the  feoffees  till  the  use  arose. 

4.  But  according  to  some  of  the  books,  the  majority  of  the 
Judges  held,  that  there  remained  not  an  actual  estate,  but  a 
possibility  of  seisin,  or  a  scintilla  juris  in  the  feoffees  or  releasees 
to  uses,  to  serve  the  contingent  uses  as  they  arose.  And  this 
is  expressed  to  be  the  law  in  the  modern  works  wi-itten  upon 
uses. 

6.  Before  the  statute  of  uses  the  feoffees  to  uses  were  absolute- 
ly seised  of  the  legal  estate,  and,  therefore,  if  cestui  que  use 
levied  a  fine,  or  executed  a  feoffment,  the  entry  of  the  feoffees  was 
requisite,  because  the  wrong  was  done  to  them;  and  if  such 
feoffees  were  disseised  before  the  statute,  no  use  could  be  executed 
after  the  statute,  except  by  their  entry  ;  for  the  statute  only  exe- 
cuted those  uses  to  which  any  person  was  seised,  which  they  who 
were  disseised  of  course  could  not  be.  Thus,  where 
Robert  Delamare  made  *a  feoffment  before  the  statute  to  [  *13  ] 
several  persons  in  fee,  to  the  use  of  himself  and  his  wife 
in  special  tail,  remainder  to  himself  in  tail  general,  remaiuder  to 
the  use  of  Simon  Delamare  his  brother,  in  fee  ;  Robert  Delamare 
before  the  statute  enfeoffed  another  in  fee,  who  also  before  the 
statute  enfeoffed  another  in  fee,  and  he  made  a  feoffment  in  fee 
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over  to  Simon  Delamare  after  the  statute,  who  again  enfeoffed 
another..  After  the  death  of  Robert  Delamare  and  the  first 
feoffees,  the  heir  of  the  survivor  of  such  feoffees  entered  to  revive 
the  use  to  the  wife  of  Robert  Delamare,  and  the  entry  was  ad- 
judged to  be  lawful.(o)  This  case,  at  first  view,  does  not  appesar 
to  be  relevant  to  the  point  in  discussion,  but  it  had  considerable 
influence  over  future  decisions ;  and  cases  where  a  clear  seisin 
existed  were  confounded  with  this  case,  in  which  the  statute  cottld 
have  no  operation  till  a  seisin  was*egained  by  entry. 

6.  The  doctrine  of  scintilla  juris  was  first  started  in  Brest's 
case,  which  arose  six  years  after  Delamere's  case.(;p)(l)  A 
feoffment  was  made  by  Robert  Brent  after  the  statute  to  divers 
persons ;  to  the  use  of  himself,  and  Dorothy  his  wife,  for  thdr 
lives ;  remainder  to  the  use  of  himself,  and  of  any  after-taken 
wife,  for  their  lives ;  remainder  to  B.  in  fee.  Afterwards  B.  with 
the  feoffees,  by  consent  of  the  feoffor,  joined  in  a  feoffment  to  new 
feoffees,  to  the  use  of  the  feoffor,  and  Dorothy  his  wife,  for  their 
lives,  remainder  to  A.  in  tail,  remainder  to  the  feoffor  himself; 
and  he  levied  a  fine  with  proclamations  to  the  same  uses.  The 
wife  died,  the  husband  took  a  second  wife,  and  died.  The  second 
wife,  ijj  the  assent  of  the  .first  feoffees,  after  five  years  had  passed 
since  the  fine,  entered  to  raise  the  use  to  her  under  the  first  feoff- 
ment. The  cause  was  compromised ;  but  the  case  is  very  impor- 
tant, because  it  shows  the  difBculties  under  which  the  Judges  lar 
boured  with  respect  to  the  construction  of  contlagent 
[  *14  ]  uses.  The  case  was  first  *heard  in  the  King's  Bench, 
in  the  next  year  it  came  on  in  the  Common  Pleas,  When 
Mounson  held  that  the  wife  might  enter  of  her  own  authority,  and 
that  she  was  well  entitled.  His  opinion  appears  to  have  been, 
tiiat  future  uses  could  not  be  barred.  And  Manwood  argued 
strongly  in  favour  of  uses,  and  held,  that  the  wife  was  capable  of 
the  use  according  to  the  will  and  direction  of  the  donor.  He 
seems  to  have  thought  that  until  the  future  uses  were  executed, 
the  feoffees  had  a  fee-simple  determinable,  or  that  the  estate  in 
the  meantime  resulted  to  tl^  feoffor.    Harper,  who  was  thorougli- 

(n)  Delamare  t.  Sermon,  Plow.  346,  10  Elizabeth, 
(p)  Dyer,  340  a,  2  Leon.  14,  Dal.  112. 

(1)  See  4  Kent's  Com.  288-246,  6th  Ed. 
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ly  acquainted  with  the  reasons  and  intent  of  the  makers  of  the 
act,  said,  that  they  intended  to  pen  the  statute  so  precisely,  that 
nothing  should  be  left  in  the  feoffees,  but  that  the  whole  estate 
should  be  executed  by  the  statute,  so  as  the  said  statute  did  ut- 
terly take  out  all  from  the  feoffees  :  and  he  agreed  with  It^ounson 
and  Manwood.  Dyer,  Chief  Justice,  said  that  it  was  to  be  grantr 
ed  that  the  statute  doth  divest  all  out  of  the  feoffees,  yet  it  doth 
not  divest  it  before  that  the  use  be  vested  in  cestui  que  use ;  the 
vesting  of  the  use  ought  to  precede  the  execution  of  the  possession 
to  it.  And  he  was  of  opinion,  that  this  future'  use  limited  to  the 
second  wife  did  remain  in  the  feoffees  at  first,  but  that  they  had 
destroyed  it  by  their  feoffment.  He,  as  well  as  Manwood,  held' 
that  the  feoffees  had  a  fee-simple  determinable  until  the  future  use 
arose.  He  expressly  said,  that  the  interest  which  the  feoffees  had' 
in  the  interim,  until  the  execution  of  all  the  uses  was  &  fee-simple 
determinable,  for  the  whole  interest  was  not  divested  or  driven 
out  of  the  feoffees  imtil  the  whole  trust  was  accomplished,  that  is, 
until  all  the  uses  limited  upon  the  feoffment  were  executed,  and 
had  their  full  perfection. 

This  is  according  to  Leonard's,  which  is  by  far  the  best  report 
of  the  case.  According  to  Dyer's  own  report,  Manwood  and  he 
held  that  it  was  necessary  for  the  feoffees  to  enter  to  revive  the 
use ;  and  although  by  the  words  of  the  statute  the  free- 
hold of  the  land  and  the  fee-simple  also  *of  the  feoffees  [  *15  ] 
are  vested  in  the  cestuis  que  use,  yet,  as  it  is  expressed, 
adhuc  remanet  qucedam  scintilla  juris  et  tituli,  quasi  medium  quid, 
inter  utrosque  status,  scilicet  ilia  possibilitas  futuri  usus  emergen^ 
Us,  et  sic  interesse  et  titulus  et  non  tantum(T)  nuda  auctoritas  seu 
potestas  remanet.  Ultimately,  Mounson  and  Harper  were  in  fa- 
vour of  the  second  wife's  claim,  and  Manwood  and  Dyer  against 

(I)  In  1  Sid.  99,  the  words  non  taw,  are,  in  citing  this  passage,  substituted  for  non 
tantum  ;  hut  they  appear  to  make  nonsense  of  the  sentence.  The  word,  in  Dyer,  iS' 
abbreviated  thus  :  im.,  which  appears  to  be  the  proper  abbreviation  for  inntum,  and. 
il  decidedly  so  used  by  Dyer  himself  in  another  case.  The  question  was,  whether  a 
rent  created  after  the  statute  of  uses  was  executed  by  the  statute  ?  "and  Dyer  reports, 
that  it  was  contended  that  the  clause  in  the  statute  which  commences,  "  and  where 
also  divers  persons  stand  and  be  seised  of  »nd  in,  &c."  provides  remedy,  "  tm,  p.  rett. 
tn  esse  in  use,  tempore  confectlonis  ttatuli,  et  non  pro  tempore  futuro."  In  this  pas- 
gage  unquestionably  tm.  stands  for  tantum.  It  is  very  important  that  the  true  read- 
ing of  the  passage  in  the  text  should  be  determined. 

Vol.  I.  8 
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it ;  and  thereupon  the  matter  was  adjourned  into  the  Exchequer 
Chamber,  where  the  parties  came  to  a  compromisew(I.) 

Leonard's  reports  were  always  in  high  estimation,  and  from 
them  it  clearly  appears  that  Dy&rVas  of  opinion,  that  a  sufiftcient 
portion,  of  the  fee-simple  to  serve  the  contingent  uses  remained 
actually  vested  in  the  feoffees ;  and  perhaps  he  meant  the  same 
thing  by  this  doctrine  of  scintilla  juris,  for  he  defines  it  to  be; an 
interest  and  title,  and  not  merely  a  naked  authority  or  power.  At 
all  events  this  opinion  was  not  sanctiorfed  by  at  least  two  of  th« 
Judges. 

In  the  next  year  Manning  and  Andrew's  case(g')  was  heard, 
which  was  a  case  nearly  similar  to  Delamere's  case.  Geoffries, 
Justice,  was  of  opinion,  that  as  to  contingent  uses,  a  sufficient  es- 
tate was  left  in  the  feoffees,  and  they  ought  to  enter.  But  South- 
cote,  Justice,  held  that  nothing  remained  in  the  feoffeea 
[  *16  J  to  serve  contingent  uses,  and  that  therefore  *they  could 
not  enter.  Wray,  Chief  Justice,  Was  of  the  same  opin- 
ion ;  he  thought  that  the  whole  estate  was  settled  in  the  cestui  que 
use,  yet  subject  to  such  contingent  use,  and  he  should  render  the 
same  upon  the  contingency.  The  best  construction  of  the  statute, 
he  sai-d,  was  that  it  draws  the  whole  estate  of  the  land,  and  also 
the  confidence  out  of  the  feoffees,  and  reposeth  it  upon  the  lands, 
the  which,  by  the  operation  of  the  statute,  shall  render  the  use  ta 
every  person  in  his  time,  according  to  the  limitation  of  the  par- 
ties ;  and  also,  if  any  interest  doth  remain  in  the  feoffees,  then  if 
they  convey  to  any  person  upon  consideration  who  hath  not  notice 
«f  the  use',  the  use  shall  never  rise,  which  is  utterly  against  the 
meaning  of  the  parties  ;  and,  therefore,  to  construe  the.  statute  to 
leave  nothing  in  the  feoffees,  will  prevent  all  such  mischiefs.  And 
it  is  true  at  tTae  common  law  the  entry  of  the  feoffees  was  requi- 
site, because  the  wrong  was  done  unto  them  by  reason  of  the  pos- 
session which  they  then  had ;  but  now  by  the  statute  all  is  drawn 
©ut  of  them,  and  then  there  is  no  reason  that  they  meddle  with 
the  lands  wherein  they  have  now  nothing  to  do ;  and  the  scope  of 
the  statute  is  utterly  to  dis^le,  the  feoffees  to  do  anything  in  pre- 

(q)  1  Leo.  256. 

(I)  There  were  severivl  other  questions  in  the  case,  upon  -which  the  Judges  were 
divided — the  validity  of  the;  limitation  itself,  the  effect  of  the  livery,  which  was  by  at- 
torney, &c. 
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judice  of  the  uses  limited,  so  as  the  feoffees  are  not  to  any  pur- 
pose, but  as  a  pipe  to  convey  the  lands  to  others ;  so  they  cannot 
by  their  release  or  confirmation,  &c.  bind  the  uses  which  are  to 
grow  and  arise  by  the  limitation  knit  unto  the  feoffment  made 
unto  them. 

This  case  is  very  important.  It  appears  clearly  that  the  doc- 
trine of  scintilla  juris  was  not  then  received  as  law  ;  and  indeed, 
that  no  fixed  or  settled  notions  "were  formed  respecting  the  opera? 
tion  of  the  statute  on  contingent  usesi;  Geoffries  thought  with 
Manwood  and"  Dyei*,  (according  to  Leonard's  report  of  Brent's 
case,)  that  a  sufl&cient  actual  estate  remained  in  the  feoffees  to 
support  the  uses,  while  South'cote  and  Wray  were  of  opinion  that 
the  feoffees  were  by  the  statute  made  mere  conduit-pipes,  and 
were  divested  of  all  estate. 

*7.  About  thirteen  years  after  Manning  and  Andrew's  [  *17  J 
case,  the  famous  case  arose  which  is  constantly  referred 
to  as  having  decided  the  doctrine  of  scintilla  j%Mris.(y)     I  allude 
to  Chudleigh's  case. 

Sir  Richard  Chudleigh  conveyed  an  estate  to  the  use  of  trustees, 
and  their  heirs,  during  the  life  of  his  son  Christopher,  remainder 
to:  the  use  of  the  sons  of  Christopher  successively  in  tail,  ];emain- 
ders  over.-  The  feoffees  afterwards  enfeoffed  Christopher  of  the 
lands  before  he  had  a  son..  For  the  extinction  of  the  use,  the 
case  was  argued  by  analogy  to  cases  before  the  statute,  where  the 
feoffees  had  the  fee-simple.  Against  the  land  being  bound  by  the 
use,  it  was  said  to  be  absurd  that  confidence  can  be  reposed  in 
land,  which  wants  sense  ;  and,  against  its  being  in  the  custody  0/ 
the  law,  it  was  insisted,  that  it  would  be  absurd  for  the  law, 
which  by  its  definition  is  sanctio  sancti,  jubens  honesta,  and  prch 
hibens  contraria,  to  be  the  conservator  or  preserver  of  a  thing 
impious  asiA  fraudulent,  which  an  use  is. 

The  Judges  who  delivered  their  opinions  were,  Popham,  Chief 
Justice  of  England  ;  Anderson,  Chief  Justice  of  Common  Plea&; 
Periam,  Chief  Baron  ;  Justice  Clench,  Baron  Clark,  Justice  Gaw- 
dy.  Justice  Walmesley,  Justice  Penner,  Justice  Esmond,  Justice 
Owen,  and  Baron  Ewens.(I)  They  delivered  their  opinions 
seriatim,  which  occupied  six  days. 

(r)  1  Kep.  120. 

(I)  It  is  observable,  that  not  one  of  the  several  Judges  who  had  already  had  occa- 
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Periam,and  Walmesley  argued  that  the  use  was  not  destroyed-. 
They  held,  that  it  would  be  against  the  meaning  and  letter  of  the 
statute  to  say  any  estate,  or  right,  or  scintilla  juris,  should  remaia. , 
in  the  feoffees  after  the  statute' of  27  Hen.  8  ;  for  it  appears  by  the 
preamble  that  the  maters  of  the  act  intended  to  er^di,-^ 
[  *18  ]  cate  the  whole  estate  of  the  *feoffees  ;  and  by  the  letter^, 
of  the  body  of  the  act  the  whole  estate,  right,  title  and 
possession,  is  in  the  cestui  que  use.  The  Chief  Baron  said,  that 
Dyer's  scintilla  juris  was  like  Sir  Tljgmas  More's  Eutopia  ;  nor 
did  Walmesley  treat  it  with  more  respect.  They  insisted  that, 
the  seisin  which  the  feoffees  had  at  the  beginning  by  the  feoffment, 
^ould  be  sufficient  within  the  act  to  serve  all  the  us'es,  as  well 
future  when  they  come  in  esse,  as  present,  for  there  needs  not, 
many  seisins,  nor  a  continued  seisin,  but  a  seisin  at  any  time,  so  a 
seisin  at  one  time  would  suffice;  for  the  statute  says,  seised  at 
any  time,  and  it  would  be  hard,  when  the  statute  requires  but  one 
seisin  at  one  time  only,  that  many  seisins,  and  at  several  times,, 
against  the  intent  and  letter  of  the  act,  should  be  required. 

But  then  Walmesley  insisted,  that  the  future  use  not  having 
been  in-  esse,  could  not  be  suspended  ;  nothing  remained  in  the 
feoffees,  therefore  they  could  not  affect  it ;  the  persons  taking 
under  the  same  seisin  could  not  affect  it,  as  it  did  not  derive  its 
essence  from  their  estate,  but  from  the  original  seisin  ;  and  Periam 
agreed  with  him,  and  held  that  these  uses  were  in  nubibus,  and 
in  the  preservation  of  the  law :  and  he  insisted  that  the  statute 
did  not  require  the  cestui  que  use  to  be  in  esse.  They  agreed 
that  uses  and  estates  ought  to  be  governed  by  the  same  rules,  but 
they  were  in  favour  of  the  uses,  because  not  having  been  in  esse 
they  thought  that  they  could  not  be  suspended. 

On  the  other  hand,  the  remaining  nine  Judges,  or  at  least  eight 
of  them,  agreed  "  that  the  feoffment  made  by  the  feoffees,  who  ■ 
had  an  estate  for  life  by  limitation  of  the  use,  divested  all  the 
estates  and  the  future  use  also  ;(s)  for  as  Gawdy,  who  was  one  of 
those  Judges,  observed,  these  uses  ought  to  be  subject  to  the  rule 
of  law,  which  ^in  this  respect  is,  that  he  in  the  remainder  must 
take  the  land  when  the  particular  estate  determines,  or  else  the 

lion  to  consider  this  point,  was  then  on  the  bench.    They  were  Dyer,  Manwood, 
Harper  and  Mounson ;  Wray,  Southcote,  and  GeofTries, 
it)  See  now  7  &  8  Vict.  c.  76,  s.  7,  8. 
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remainder  shall  be  void ;  and  there  is  no  difference  when 
the  estate  of  the  tenant  *for  life   determines  by  his  [  *19  ] 
death,  and  when  it  determines  in  right  by  his  forfeiture, 
for  in  both  cases  entry  is  given  to  him  in  the  next  remainder,  and 
then,  if  he  cannot  take  the  land  when  the  particular  estate  deter- 
mines, the  remainder  is  void. 

And  they  held,  that  the  statute  could  not  execute  any  uses  that 
were  not  in  esse ;  and,  after  arguing  that  the  statute  did  not 
divest  the  feoffees  of  the  estate,  it  was  held  by  the  two  Chief 
Justices,  and  Fenner,  Beamond,  Owen  and  Ewens,  that  the 
feoffees,  since  the  statute,  had  a  possibility  to  serve  the  future  use 
when  it  came  in  esse ;  and  that  in  the  mean  time  all  the  uses  in 
esse  shall  be  vested;  and  when  the  future  use  comes  in  esse,  then 
the  feoffees  (if  the  possession  be  not  disturbed  by  disseisin  or  other 
means)  shall  have  sufficient  estate  and  seisin  to  serve  the  futu/re 
use  when  it  comes  in  esse,  to  be  executed  by  force  of  the  statute, 
and  that  seisin  and  execution  by  force  of  the  statute  ought  to  'conr 
CUT  at  one  and  the  same  time.  And  they  held,  that  if  the  posses- 
sion was  disturbed  by  disseisin  or  otherwise,  the  feoffees  would 
have  power  to  enter  to  revive  the  future  uses,  according  to  the 
trust  reposed  in  them;  unless  they  did  by  any  act  ba/r  themselves 
of  their  entry.  But  the  resolution  of  the  eight  Judges  was  mere- 
ly that  contingent  uses  might  be  destroyed  or  discontinued  before 
they  came  in  esse,  by  all  such  means  as  uses  might  have  been  dis- 
continued or  destroyed  by  the  common  law ;  but  Periam  and 
Walmesley  did  not  agree  to  this. 

It  appears(f)  that  Gawdy  was  for  placing  contingent  uses  on 
exactly  the  same  footing  as  contingent  remainders  ;  and  Clench 
entirely  agreed  with  him.  Gawdy's  opinion  is  worthy  of  observa- 
tion ;  he  conceived  that  the  use  was  executed  by  the  intent,  but 
not  by  the  letter  of  the  statute,  for  the  purpose  was  to  remove  all 
the  estate  from  the  feoffee,  and  to  put  it  in  cestui  que  use  wholly, 
(to  wit)  in  possession  to  the  uses  which  were  in  esse,  and  in 
abeyance  as  to  the  uses  which  were  to  come,  and  contin- 
gent ;  and  now  by  the  *same  statute  the  contingency  of  [  *20  ] 
the  possession  shall  go  in  lieu  of  the  contingent  use  f  and 
now  an  use  limited  to  one  for  life,  with  remainder  over  to  the 

(()  Poph.  70.    1  Bep.  135  a. 
8* 
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heirs  of  the  body  of  J.  S.,  shall  be  in  the  same  maimer  as  if  land 
at  this  day  had  been  letten  to  one  for  life,  with  remainder  over  to 
the  heirs  of  the  body  of  J.  S. ;  for  the  quality  which  he  had  in  the 
use  (by  the  very  letter  of  the  statute)  he  shall  now  have  in  the 
possession  and  estate  of  the  land,  and  the  statute  is  not  to  undo 
any  use,  but  to  transfer  an  estate  in  the  land  to  the  use.  But 
then  he  agreed,  that  by  the  feoffment  the  contingent  use  was  ut- 
terly destroyed,  in  the  same  manner  as  where  a  lease  is  made  for 
life,  the  remainder  to  the  heirs  of  tht  body  of  J.  S. ;  if  the  tenant 
for  life  dies,  or  commits  a  forfeiture,  and  determines  his  estate  in 
ihe  life  of  J.  S.,  his  heir  shall  never  have  the  land  by  remaindei*, 
because  he  was  not  in  esse  as  an  heir  at  the  time  when  the  estate 
•ended.  As  to  the  principal  doctrine,  it  is  merely  said  in  PophaMh 
•own  argument,  "And  nota,  that  by  a  ^sseisin,  the  contingent  use 
,may  be  disturbed  of  his  execution ;  but  there,  by  the  regresse  of 
the  feoffee,  or  his  heirs,  when  the  contingent  happens,  it  may  be 
revived  to  be  executed.  But  by  the  release  of  the  feoffee,  or  his 
heirs,  the  contingent  in  such  a  case  by  Popham"  (observe,)  "  is 
barred  of  all  possibility  at  any  time  to  be  executed."  And  ac- 
cording to  his  own  report,  he  said  plainly,  that  if  the  exposition 
made  on  the  other  side  shall  take  place,  it  will  bring  in  with  it  so 
many  mischiefs  and  inconveniences,  to  the  universal  disquiet  of 
the  realm-,  that  it  will  cast  the  whole  commonwealth  into  a  sea  of 
troubles,  a/nd  endanger  it  with  utter  confusion  and  drowning- 1 ! 

Coke's  report  has  hitherto  been  referred  to,  because  that  is  the 
^authority  always  quoted  in  favour  of  the  scintilla;  but  Lord  Chief 

Justice  Anderson's  report  of  this  case  is  indisputably  the 
[  '21  ]  best(M)  and  from  that  it  appears  clearly,  *first.  That  the 

Judges  were  of  opinion,  that  not  a  mere  scintilla  remain^- 
■ed  in  the  feoffees,  but  a  sufficient  estate  to  support  the  uses ;  and 
they  argued  by  analogy  to  the  statute  of  Richard  the  Third,  which 
enabled  cestuis  que  use  to  grant  their  estates  as  ifthey  were  seis- 
ed of  the  freehold ;  and  upon  that  statute  it  was  holden,  that 
where  a  man  was  seised  to  the  use  of  one  for  life,  the  remainder 
to  a;nother  in  tail,  the  grant  of  the  tenant  for  life  did  not  afffecit 
-the  estate  of  which  the  feoffees  were  seised  to  the  use  of  the  ten- 
■ant  in  tail ;  and,  secondly,  that  they  went  upon  the  intention  of 

(it)  1  And.  809.    See  an -abstract  of  a  translatioa  of  the  report  in  Sugdcn's  Gilb. 
-on  Uses,  App.  p.  621. 
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the  statute  to  extirpate  uses,  and  the  mischief-  which  would  ensue 
from  supporting  them.  They  showed  that  the  statute  of  Richard 
the  Third  only  took  as  much  out  of  the  feoffees  as  was  granted 
away  by  the  cestuis  que  use.  And  they  said  that  this  statute  and 
the  statute  of  uses  were  one  in  effect ;  and  that  there  was  no 
reason  to  make  any  difference  as  to  the  purpose  of  extirpating-  or 
extmgv.ishing'  the  estate  of  the  feoffees  more  upon  the  statute  of  27 
Hen.  8,  than  the  statute  of  Richard  the  Third.  And  they  held, 
that  if  a  feoffment  at  this  day  be  made  to  the  use  of  one  for  years, 
and  afterwards  to  the  use  of  another  in  tail,  and  afterwards  to  the 
use  of  the  right  heirs  of  the  tenant  for  years,  the  lease  for  years 
ends,  the  tenant  in  tail  levies  a  fine,  with  proclamations,  the  lessee 
(living  the  feoffees)  after  the  estate  tail  is  ended  recovers  the 
land,  the  fee  is  in  them  and  no  other ;  and  if  afterwards  the  lessee 
for  years  die,  leaving  an  heir,  he  now  (by  the  death  of  the  tenant, 
and  by  the  statute)  is  seised  of  the  land  in  fee ;  and  thus  it  is  in 
all  these  contingent  uses  when  they  come  in  esse,  a/nd  an  estate  is 
left  in  the  feoffees  by  which  they  may  enter. 

When  Chudleigh's  case  is  attentively  considered,  our  surprise 
cannot  fail  to  be  excited  at  its  ever  having  been  considered  as  a 
decisive  authority  for  the  doctrine  in  question.  The  opinion  of 
the  six  Judges  on  this  point,  as  stated  by  Coke,  was  merely  an 
obiter  dictum;  and  there  even  appears  to  be  reason  to 
doubt  whether  any  such  opinion  was  ever  *delivered.(I)  [  *22  ] 
In  Lord  Chief  Justice  Popham's  report  of  the  same  case, 
this  opinion  is  given  as  coming  from  himself  only.  And  Lord 
Chief  Justice  Anderson,  who  is  made  by  Coke"  to  concur  in  this 
opinion,  reports  no  such  matter  in  his  book,  but  states  the  opinioH 
of  the  Judges  very  differently.  Pinch,  in  arguing  the  case  of 
Heyns  and  Villers,(a;)  said,  that  it  is  reported  by  the  Lord  An- 
derson in  his  private  reports,  that  the  Lord  Coke  (at  that  time 
Attorney-general)  has  greatly  abused  him  and  others  of  the  Judges, 
in  reporting  such  judgments  and  resolutions  in  Shelley  and  Chud- 

(i)  Infra. 

(I)  Let  not  our  jusjt  admiration  of  Sir  Edward  Coke's  profound  kgal  learning  ear- 
ly lis  too  far.  His  system  of  turning  every  judgment  into  a  string  of  gener^  propo- 
sitions or  resolutions,  has  certainly  a  very  imposing  appearance,  but  it  is  a  system.of 
aU  others  least  calculated  to  transmit  a  faithful  report.  Is  it  not  to  b$  feared,  that 
the  bias  of  a  man's  own  sentiments  may  involuntarily  lead  bim  to  pervert  the  opin- 
ions of  others,'  in  order  to  aupport  bis  own  i 
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leigh's  cases  as  they  never  delivered.  Anderson's  severe  censure 
of  Coke's  report  of  Shelley's  case  is  in  print,  and  well  known,  but 
I  have  not  met  with  the  observation  alluded  to  on  Chudleigh's 
case.  It  is  observable,  that  Pinch  speaks  of  the  private  reports 
of  Anderson,  and  he  must  have  seen  the  manuscripts  of  them,  for 
his  argument  was  delivered  in  1658,  and  the  first  edition  of  An- 
derson was  not  published  till  61  years  after.  The  fact,  therefore, 
cannot  be  doubted,  although  the  censure  is  not  in  print.  Pinch 
also  referred  to  Popham's  E,eports,>«p.  83,  where  it  appears,  that 
the  opinion  respecting  the  scintilla  juris  was  delivered  by  Popham 
only ;  for  the  observations  of  the  other  Judges,  as  reported  by 
Popham,  appears  to  the  writer  to  be  strongly  in  favour  of  the 
construction  for  which  he  contends. 

We  may,  therefore,  safely  conclude  that  this  opinion  was  mere- 
ly an  obiter  dictum  of  Lord  Chief  Justice  Popham's.  Indeed,  had 
the  whole  Court  delivered  this  opinion  it  would  not  at  this  day  be 
entitled  to  much  attention.  All  the  settlements  in  the 
[  *23  J  kingdom  are  made  by  way  of  use,  which  *is  there  styled 
impious ;  and  Coke  calls  the  case  Chudleigh's  case,  "  com- 
monly called  the  case  of  perpetuities.'"  No  settled  notipns  then 
existed  as  to  the  time  within  which  contingent  uses  might  be 
raised ;  and  it  is  evident  from  the  very  name  of  the  case,  that  the 
Judges  were  alarmed  lest  they  should  introduce  perpetuities.  Ac- 
cordingly, it  was  said  in  Kent  v.  Harpool,(y)  that  the  great  rea- 
son in  Chudleigh's  case,  and  other  cases  wherein  contingent  re- 
mainders have  been  held  to  be  destroyed,  was  for  the  preventing 
perpetuities,  which  would  have  been  let  in  if  contingent  remain- 
ders had  been  preserved. 

PoUexfen,  in  his  able  argument  in  Hales  and  Risley,(2;)  against 
the  necessity  of  the  feoffees  entering  to  vest  contingent  uses,  says, 
That  at  the  time  Chudleigh's  case  was  adjudged  it  was  not  taken 
for  law  ;  that  the  destruction  of  the  particular  estate  by  feofiment 
or  conveyance,  before  the  contingent  remainder  came  in  esse,  was 
a  destruction  of  the  contingent  remainder.  And  that  though  this 
was  adjudged  in  Archer's  case  (Co.  66.)  and  though  that  case 
was  reported  before  Chudleigh's  case,  yet  that  "it  appeared  that 
Chudleigh's  case  was  first  adjudged.  PoUexfen  was  right  as  to 
the  time  the  cases  were  adjudged.   Chudleigh's  case  was  decided 

(y)  1  Ventr.  306.  (z)  PoUez.  389. 
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in  the  37th,  and  Archer's  in  the  38th  of  Elizabeth,  but  the  last 
case  began  in  Trinity  term  in  the  36th  of  Elizabeth ;  and  the 
opinion  of  the  Judges  was,  that  the  contingent  remainder  was 
destroyed  by  the  destruction  of  the  [particular  estate.  The  deci- 
sion in  Chudleigh's  case  certainly,  however,  settled  this  doctrine, 
and  was  determined  on  that  point  simply ;  and  that  decision  has 
always  been  adhered  to.  (a)  In  Archer's  case  it  was  said  that 
this  point  was  so  agreed  by  Popham,  Chief  Justice  and  divers 
Justices,  in  the  argument  of  the  case  between  Dillon  and  Erien 
(Chudleigh's  case),  and  denied  by  none.  It  is  a  mistake 
to  consider  Archer's  case  as  establishing  the  *rule  as  to  a  [  *24  ] 
contingent  remainder.  It  merely  restored  the  rule  which 
had  been  impeached  ;  for  in  Chudleigh's  case  the  Chief  Justice 
denied  the  opinion  of  Gascoigne  in  7  Hen.  4,  who  thought  that 
contingent  remainders  should  not  be  defeated  by  the  feoffment  of 
the  tenant  for  life.  The  argument  upon  the  statute  was  merely 
to  show  that  contingent  uses  were  not  protected  against  the  effect 
of  the  feoffment.  The  points  decided  were,  first,  that  the  contin- 
gent uses  were  destroyed  by  the  feoffment  of  the  tenants  for  life, 
by  analogy  to  the  rule  of  law  ;  it  was  necessary  to  decide  this 
point,  in  order  to  raise  the  second  question  ;  and  secondly,  that 
they  were  not  saved  by  the  letter  or  equity  of  the  statute.  Coke 
observes,  that  "  the  question  in  this  case  was  no  other  but  whether 
the  contingent  uses  before  their  existence,  by  the  said  feoffment 
of  the  feoffees,  were  destroyed  and  subverted  so  that  they  should 
never  arise  out  of  the  estate  of  the  feoffees  after  the  birth  of  the 
issues."  This  of  itself  shows  that  the  question  was  whether  the 
contingent  uses  were  destroyed  by  the  destruction  of  the  particu- 
lar estate,  for  it  is  manifest  that  the  reporter  refers  to  the  estate 
pwr  autre  vie,  in  the  feoffees  ;  and  it  cannot  be  objected  to  this 
interpretation,  that  the  uses  could  not  rise  out  of  the  estate  pm 
autre  vie,  because  the  expression  merely  means  that  they  take 
their  rise  fi:om  that  as  their  root  or  dependence.  Many  of  the. , 
Judges,  however,  at  first  held  that  the  estate  vested  in  the  first 
cestui  que  use,  subject  to  the  contingent  uses  which  should  be 
executed  out  of  his  estate  as  they  arose,  although  a  less  estate  in 
interest  was  given  to  him. 

Coke,  after  reporting  the  arguments  of  the  two  Judges  who 

(fl)  See  Biggot  v.  Smyth,  Cro.  Car.  102. 
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argued  in  favour  of  the  use,  says,  "  and  on  the  other  side  it  wais 
argued  by  the  remaining  nine  Judges  to  the  contrary."  And  it 
was  agreed  by  them  all  that  the  feoffment  made  by  the  said  feoffeee 
who  had  an  estate  for  life  by  limitation  of  the  use,  divested  all  the 
estates,  and  the  future  uses  also.     G-awdy,  particularly,  observedjj 

that  the  rule  of  law  was,  that  he  in  the  remainder  must 
[  *25  ]  take  the  land  *when  the  particular  estate  determines-^  or 

else  the  remainder  shall  be  void ;  and  in  this  case,  foras- 
much as  by  the  feoffment  of  the  tenants  for  life  their  estate  was 
determined,  and  title  of  entry,  and  then,  those  in  the  future  're- 
mainder were  not  in  esse  to  take  it,  for  this  reason  their  remainT 
ders  were  barred.  Of  the  same  opinion  was  Popham,  Chief  Jus- 
tice ;  Baron  Clarke,  and  Owen.  The  Chief  Justice  denied  the 
opinion  of  G-asooigne  in  7  Hen.  4,  who  thought  that  such  remain- 
der should  not  be  defeated  by  the  feoffment  of  the  tenant  for  life* 
And  Coke,  at  the  end,  says,  1st,  It  was  adjudged  in  this  case, 
that  where  there  is  a  tenant  for  life,  the  remainder  in  tail,  the 
reversion  in  fee,  and  the  tenant  for  life  enfeoffs  him  in  the  rever- 
sion in  fee,  it  is  a  forfeiture  of  his  estate,  and  shall  divest  the 
estate-tail  in  reniainder. 

This  shows  that  the  Judges  held  a  feoffment  to  have  the  same 
operation  over  contingent  uses  as  over  contingent  remainderai 
Indeed,  as  it  appears  that  Popham  only  made  the  observation 
upon  the  scintilla  juris,  the  decision  cannot  be  accounted  for  on 
any  other  ground.  We  should  never  h'ave  heard  of  this  fiction 
had  it  then  been  settled,  as  I  apprehend  it  now  is,  1st,  That 
where  such  a  construction  can  be  put  upon  a  limitation  that  it  may 
take  effect  by  way  of  remainder,  it  shall  never  take  place  as  a 
springing  use  (aad  it  even  seems  to  be  law,  that  where  a  limitai' 
tion  was  intended  to  take  effect  as  a  remainder,  and  cannot,  it 
shall  not  be  supported  as  a  springing  use.)  2ndly,  That  a  con- 
ting-ent  use,  or  remainder,  must  take  effect,  if  at  all,  eo  instanti 
that  the  preceding  estate  ceases  ;  and,  3dly,  that  springing-  uses 
must  be  so  limited  as  to  take  effect,  if  at  all,  within  the  period 
of  a  life  or  lives  in  being  and  twenty-one  years  afterwards 
and  a  few  months,  allowing  for  gestation.(6)(I)     These  rules 

(6)  Beard  v.  We3tcott;  see  Gilb.  on  Uses,  270  n.;  5  Barn.  &  Aid.  801;  Bengougfe 
v.  Edridge,  1  Sim.  173.     1  Clark  &  Finn.  372,  nom.  Cadell  v.  Palmer.  * 

(I)  But  see  now  7  &  8  Viot.  o.  76,  s.  7,  8;  upon  -which  questions  of  great  diffioolty 
irill  probably  arise. 
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•leave  no  danger  to  be  apprehended  from  conveyances  to  [  *26  ] 
uses,  and  they  must  now  be  supported  as  the  common 
assurance  of  the  realm. 

Hitherto  we  must  admit  that  this  doctrine  of  scintilla  juris  was 
not  settled. 

8.  The  case  of  Wegg  and  Villers,  which  first  came  on  in  24 
Car.  ,1,  is  very  important  on  this  point ;  not,  indeed,  in  regard  to 
the  judgment,  but  by  reason  of  the  dicta  of  the  Judges. 

Sir  Edward  Coke  covenanted  to  stand  seised  to  the  use  of  him- 
self for  life,  remainder  to  the  use  of  his  wife  for  life,  remainder 
to  the  use  of  his  daughter  for  life,  remainder  to  the  use  of  her 
first  and  other  sons  successively,  in  tail,  reversion  to  the  use  of 
his  own  right  heirs,  and  afterwards  he  granted  the  reversion  with- 
out consideration,  and  the  former  settlement  was  recited  in  the 
deed,  and  then  he  made  a  feoffment  of  the  lands,  and  the  daughter 
had  issue  a  son.  Sir  Edward  died,  the  wife  entered,  then  the 
daughter  died,  and  then  the  wife,  and  it  was  resolved  that  the 
grant  did  not  prevent  the  contingent  uses  from  arising,  because  it 
was  without  consideration,  and  the  first  uses  were  recited  in  the 
grant ;  so  the  grantee  had  notice,  and  therefore  took  the  lands 
subject  to  the  grantor's  covenant  to  stand  seised,  and  the  feoff- 
ment did  not  destroy  the  contingent  estate,  because  the  right  of 
Femainder  for  life  in  the  daughter,  upon  which  she  might  have 
entered  for  the  forfeiture,  supported  it ;  for  the  feoffment  of  Sir 
Edward  was  a  forfeiture  of  his  estate  for  life,  and  of  the  estate 
of  his  wife  in  remainder  during  the  coverture,  so  that  the  daughter 
might  have  entered  for  the  forfeiture  during  the  coverture,  and 
this  right  of  entry  was  sufficient  to  support  the  contingent  re- 
mainder to  the  sons  without  question ;  and  when  Sir  Edward 
died,  and  his  wife  entered,  that  reduced  her  estate  for  life,  and 
the  estate  of  her  daughter  for  life,  and  so  the  contingent  use  was 
reduced  also,  and  vested  by  force  of  the  statute  of  uses  in  the 
first  son  of  the  daughter.  But  it  was  holden  by  Glyn, 
Chief  Justice,  *that  if  in  this  case  the  feoffment  had  [  *27  J 
been  made  before  any  grant  of  the  reversion,  the  contin- 
gent use  would  have  been  destroyed  notwithstanding  the  right  of 
entry  in  the  daughter,  (c) 

Lord  Chief  Justice  Roll  states,  that  in  the  debate  of  this  case, 

(c)  1  Ko.  Abr.  796,  pL  11;  2  Sid.  64  98. 129. 157,  nom,  Heyns  v.  Villera. 
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he  and  Ms  brothers,  Nicholas  and  Aske,  came  to  fire  resolu- 
tions : 

1st,  That  the  estate  of  a  tenant  for  life  in  remainder,  imder  a 
feoffment,  would  support  contingent  uses  by  reason  of  his  right  of 
.entry  against  the  feoffment  of  the  immediate  tenant  for  life. 

2dly,  That  the  entry  of  such  remainder-man,  whether  in  the 
lifetime,  or  after  the  decease,  of  the  first  tenant  for  life,  would 
reduce  the  remainders. 

-  3dly,  That  if  such  an  entry  w%p  not  made,  the  contingent 
cestui  que  use  coming  in  esse  could  not  enter  ;  "  but,  in  this  case, 
the  first  feoffees  may  enter  to  revive  this  contingent  use,  and  then, 
by  their  entry  the  contingent  use  shall  be  settled  and  executed  in 
the  persons  entitled  to  it  by  the  statute  of  uses ;  for  there  is  a 
scintilla'juris  in  the  feoffees  to  enter  in  such  cases  of  necessity  to 
revive  contingent  uses,  because  otherwise  the  contingent  use  will 
be  destroyed." 

,„  4thly,  That  when  a  feoffment  is  made  to  certain  uses,  with  re- 
mainder over  in  contingency,  and  no  estate  left  in  the  feoffees, 
and  then  the  feoffees  enter  on  the  land,  and  disseise  the  tenant  in 
possession,  and  make  a  feoffment  in  fee,  this  does  not  destroy  the 
contingent  use,  if  the  tenant  in  possession,  or  any  one  in  remain- 
der, in  whom  an  estate  certain  was  settled  before  the  feoffment, 
re-enters,  for  his  entry  shall  reduce  all  the  contingent  remainders, 
and'make  them  capable  of  execution  by  the  statute  of  uses  ;  be- 
cause the  feoffees  are,  as  it  were,  conduits  to  convey  the  estates, 
and  have  not  any  power  left  in  them  to  destroy  contingent 

uses. 
[  *28  ]  And,  lastly,  That  when  a  feoffment  is  made  to  *certain 
uses,  with  divers  remainders  over  in  contingency,  and  no 
Qstate  left  in  the  feoffees  ;  yet  if  the  estates  in  esse  are  divested 
before  the  events  happen,  and  then  the  contingencies  happen 
jduring  the  divestment,  and  then  the  estate  m  esse  determine  be- 
fore any  re-entry ;  if  the  feoffees  release  all  their  right  in  the 
land,  or  make  a  feoffment  of  the  land,  or  bar  their  entry  by  any 
other  means,  in  that  case  the  contingent  use  can  never  be  revived 
so  as  to  be  executed  by  the  statute  of  uses,  because  of  the  feoffees 
who  had  scintilla  juris  in  them,  iu  case  of  necessity  to  revive  the 
contingent  uses,  have  barred  their  entry  to  revive  the  contingent 
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uses,  and  no  other  can  enter  to  revive  them,  so  that  they  cannot 
b,e  executed  by  the  statute. 

When  the  same  case  came  before  the  King's  Bench,  Newdigate, 
Justice,  thought,  that  rather  than  a  contingent  use  should  be  des- 
troyed, the  covenantees  might  employ  their  scintilla  juris  to  pre- 
serve them.  And  Glyn,  Chief  Justice,  held,  that  the  uses  were 
executed  by  the  covenant,  but  the  contingent  uses  were  not ;  and 
yrhere  it  is  said  by  some  that  the  estate  that  feeds  them  is  in 
nubibvs,  and  of  others  in  terra,  and  by  some  other  in  custodia 
kgis,  until  the  contingency  happen  ;  yet  he  held,  that  they  are 
preserved  by  a  scintilla  juris,  which  term  was  first  invented  by 
my  Lord  Dyer.      ' 

9.  Now  these  resolutions,  which  are  all  that  are  in  the  books 
on  this  point  that  can  be  considered  as  of  any  authority,  were 
probably  founded  on  Chudleigh's  case,  as  reported  by  Coke,  and 
at  most  were  mere  dicta,  not  in  any  wise  necessary  to  the  decision 
of  the  court.  The  two  last  resolutions  it  is  impossible  to  recon- 
cile. It  is  first  holden,  that  a  tenant  for  life  may  re-enter  and  re- 
vest the  scintilla  in  the  feoffees  against  their  own  feoflment,  "  be- 
cause the  feoffees  are,  as  it  were,  conduits  to  convey  the  estates, 
and  have  not  any  power  left  in  them  to  destroy  contingent  uses  :" 
and,  secondly,  that  if  the  estates  in  esse  are  divested,  the  feoffees 
may  then,  by  release,  &c.,  destroy  their  right  of  entry, 
and  *so  forever  destroy  the  rising  of  the  contingent  [  *29  ] 
uses  ;  that  is,  "  although  they  have  not  any  power  left  in 
them  to  destroy  contingent  uses,"  yet  when  their  entry  only  will, 
according  to  this  doctrine,  revest  the  uses,  then  they  may  effectu- 
ally overthrow  the  settlement.  What  is  the  distinction  betweeja 
their  feoffment  before  their  supposed  right  of  entry  requires  to  be 
exercised,  and  their  feoffment  at  or  after  that  time  ?  What  i^s 
this  "  scintilla  juris  et  tituli  .^"  If  it  be  an  actual  interest,  it  can- 
not be  revested  in  the  feoffees  against  their  own  feoffment.  If  it 
be  not,  why  should  it  not  be  considered  in  the  same  light  as  a  col- 
lateral power,  which  the  donee  cannot  destroy  ? 

Wegg  and  Villers's  case  arose  upon  a  covenant  to  stand  seized. 
So  did  Perrot's  case,(<^)  which  was  decided  on  a  point  of  plead- 
ing, or,  at  least,  it  was  not  decided  upon  the  doctrine  under  con- 
sideration, (e)     It  is  observable,  that  in  this  case,  Moor  treated  it 
(d)  Mo.  368;  36  and  37  EUz.  (e)  See  2  Eo.  Abr.  795,  pi.  8. 
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as  a  doubtful  point,  whether  at  that  day  a  future  use  was  a  real 
interest,  or  that  a  seisin  was  requisite  at  the  instant  of  its  risin^j 
as  it  was  before  the  statute  of  uses.  In  Wood  t.  Eeignold,(/) 
and  Bould  and  Winston,(g-)  the  question  was,  how  far  uses  under 
a  covenant  to  stand  seised  could  be  destroyed,  or  how  far  they 
could  be  bound  by  a  lease  granted  by  the  covenantor  before  the 
arising  of  the  use  ?  The  point  underwent  great  consideration. 
But,  in  the  first  case,  no  judgment  was  given ;  in  the  second,  the 
reporters  differ  as  to  the  judgment.  % 

'  Sir  Thomas  Palmer's  case,(/i)  likewise,  was  a  covenant  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  Thomas  Palmer, 
his  nephew,  for  life,  remainder  to  the  first  ""and  other  sons  of 
Thomas  Palmer  in  tail,  remainder  to  the  right  heirs  of  himself.' 

He  was  attainted  and  executed  before  the  birth  of  any 
[  *30  J  son  of  Thomas ;  and  it  was  resolved  *by  Plemming,  Chief 

Justice ;  Coke,  Chief  Justice ;  and  Tanfield,  Chief  Bar- 
on ;  that  by  the  attainder  before  the  birth  of  the  son,  any  after^ 
bom  son  was  barred,  and  the  Crown  had  the  fee-simple,  discharg- 
ed of  all  the  remainders  limited  to  the  sons  unborn.  But  note, 
the  reporter  adds,  that  for  sundry  vehement  presumptions  of  for- 
gery of  the  deed  of  covenants,  it  was  censured  and  damned.  And 
three  years  afterwards  the  sole  question  in  a  case  was,  whether 
an  use  arising  by  covenants  to  the  right  heirs  of  a  daughter  yet 
alive,  should  so  far  transfer  the  remainder  in  abeyance,  that  it 
should  not  be  as  a  reversion  still  in  the  covenantor,  whereof  liv- 
ery should  be  sued  after  his  death,  because  there  was  no  person 
in  being  (which  is  the  word  of  the  statute  of  uses)  in  whom  the 
land  may  vest  ;(i)  and  the  decision  in  Hales  v.  Risley(A;)  seems 
to  be  in  favour  of  contingent  uses  under  covenants  to  stand  seis- 
ed. (I)  Indeed,  the  author  of  the  celebrated  treatise  of  equity (Z) 
refers  to  this  case,  as  having  settled,  in  opposition  to  the  former 
authorities,  that  to  the  raising  of  the  future  uses  after  the  statute 

(/)  Cro.  Eliz.  764.  854;  41  and  42  Eliz. 

(g')  Cro.  .Tac.  168,  Noy.  122;  4  Joe.  and  8ee  Barton's  case,  Mo.  742. 

(A)  9  Joe.  Mo.  815;  see  Fearne,  426. 
'^  (i)  Barne's  case.  Hob.  74. 

(/f)  Poll.  369. 

{I)  Book  ii.  ch.  6,  s.  2. 

(I)  The  Profession  has  great  reason  to  lament  that  FoUexfen  did.  not  preserves 
note  of  the'judgments  of  the  court  as  veil  as  of  hia  oim  argument. 
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the  regress  of  the  feoffees  is  not  requisite,  and  that  they  have  no 
power  to  bar  those  future  uses,  for  the  statute  has  taken  and 
transferred  all  the  estate  out  of  them,  and  they  are  as  mere  in- 
Btruments.  So  that  contingent  uses  do  now,  like  other  contingent 
remainders,  depend  upon  the  particular  estate. 

10.  We  have  now  gone  through  all  the  cases  on  this  subject. 
The  positions  which  they  are  generally  thought  to  establish  are, — 

1.  That  a  scintilla  juris  remains  in  the  feoffees,' releasees,  or  con- 
usees,  to  uses,  to  support  and  feed  the  contingent  uses  as  they  arise-; 

2.  That  if  a  contingent  use  be  divested,  an  actual  entry  must  be 
made  to  revest  it,  although  a  right  of  entry  is  sufi&cient 

to  support  a  contingent  'remainder  at  common  law ;  and,  [  *31  ] 

3.  That  by  force  of  this  scintilla  the  feoffees,  Sea.  may  en- 
ter to  revest  the  contingent  uses,  and  by  a  parity  of  reason  may, 
by  release,  feoffment,  &c.,  destroy  their  scintilla,  and  so  prevent 
the  uses  from  arising. 

We  have  seen  that  this  doctrine  has  never  reteived  a  judicial 
decision.  There  is  not  a  single  case  in  the  books  in  which  it  was 
necessary  to  decide  the  point.  The  authorities  have,  indeed,  been 
generally  treated  as  decisive  of  the  doctrine,  but  independently  of 
there  being  no  decision  on  the  point,  it  will  appear  from  the  fore^ 
going  cases,  that  the  following  eight  Judges,  viz.  Wray,  Chief 
Justice ;  Periam,  Chief  Baron ;  and  Mounson,  Harper,  Southcote, 
Walmesley,  Gawdy,  and  Clench,  although  they  differed  in  some 
respects,  were  all  of  opinion  that  no  right  or  interest  was  left  in 
the  feoffees.  Lord  Hardwicke,  in  one  of  the  ablest  judgments 
ever  delivered,  said,  that  in  order  to  determine  Chudleigh's  case 
the  Judges  entered  into  very  refined  and  speculative  reasonings^ 
some  of  which  (he  said  he  spoke  it  with  reverence)  were  not  very 
easy  to  comprehend  -.(m)  .and  Lord  Chief  Justice  Willes  in  deliv- 
ering judgment  in  Parkhurst  v.  Smith,(w)  treated  this  doctriae  of 
scintilla  as  a  great  stretch  in  the  court,  and  a  commendable  astU" 
tia  to  invent  a  method  to  prevent  the  statute  of  uses  working  a 
wrong,  and  overturning  the  intent  of  the  parties.  Therefore,  had 
he  seen  that  this  invention  itself  overturned  the  intent  of  the  par- 
ties, it  is  evident  that  he  would  have  discountenanced  this  great 
stretch,  and  not  have  considered  it  a  commendable  astutia.   There 

<m)  Garth  v.  Cotton,  1  Dick.  183;  and  see  Hard.  417. 
(n)  Wills,  341. 
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are  only  two  or  three  more  Judges  on  the  other  side  of  the  ques* 
tion,  if  we  admit  the  authenticity  of  Coke's  report  of  Chudleigh's 
case ;  and  even  some  of  these  Judges  thought  that  the  feoffees 
took  not  a  mere  scintilla,  but  a  fee-simple  determinable ;  a  doc- 
trine which  is  now  entirely  exploded.  But  if  we  consid- 
[  *32  ]  er  Coke's  report  as  *inaccuTate,  which,  in  this  respect,  it 
evidently  is,  the  preponderance  of  authority  is  greatly 
against  this  fiction. 

•  11.  Considering  the  point  then  as.  still  open,  we  may  shortly 
notice  the  inconveniences  of  this  doctrine,  and  how  it  relates' to 
the  subject  before  us,  and  then  show  by  what  construction  these 
difficulties  may  be  avoided,  and  the  common  law  restored,  so  far 
as  it  can  consistently  with  the  doctrine  of  uses ;  and  this  will  in- 
volve the  consideration  of  the  real  meaning  of  the  statute.  I  shall 
first  dismiss  fi-om  my  consideration  the  cases  which  have  arisen  on 
covenants  to  stand  seised,  nor  shall  I  consider  the  nature  of  con- 
tingent uses  limited  on  a  bargain  and  sale.  These  conveyances 
do  not  operate  by  transmutation  of  possession,  but  the  estate  re- 
mains in  the  covenantor  or  bargainor,  and  the  uses  are  fed  out  of 
his  seisin  as  they  arise.  •  In  this  respect  they  are  distinguishabte 
from  conveyances  which  do  operate  by  transmutation  of  posses- 
sion, as  feoffments  or  releases.  These  vest  the  fee-simple  in  the 
feoffees,  &c.,  and  the  uses  arise  out  of.  their  seisin.  Now,  cove- 
nants to  stand  seised  are  at  this  day  wholly  disused,  although,  in- 
deed, a  defective  feoffment,  bargain  and  sale,  or  release,  may'^ 
where  there  is  a  sufficient  consideration  in  favour  of  the  intentioii,' 
be  construed  a  covenant  to  stand  seised,  (o)  And  as  to  bargain^ 
and  sales,  I  apprehe'hdijjhii.t.tontingent  uses  to  persons  not  in  esst 
cannot  be  raised  upon  them.  The  following  observations,  there- 
fore, are  con^ned  to  uses  raised  by  those  conveyances  only  which 
do  operate  by  transmutation  of  possession :         ^ , 

First,  then,  as  to  the  mischievous  tendency  of  the  .doctrine  un- 
der discussion.  Take  a  common  marriage  settlement  to  a  man 
for  life,  remainder  to  his  wife  for  life,  with  proper  limitations  to 
preserve  ;  remainder  to  the  sons  in  tail.  If,  as  Mr.  Fearne  re- 
marks, the  father  should  divest  the  estates,  an  actual  entry  must 
either  be  made  by  the  mother,  or  the  trustees,  to  pre- 
[  *33  ]  serve,  or  the  releasees,  supposing  *them  to  be  different 

(o)  See  7  &  8  Viet.  e.  76,  a.  2. 
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persons,  or  the  contingent  uses  to  the  unborn  sons,  would  be 
defeated.  (j9)  This  is  a  point  never  attended  to  in  practice. 
And  Pollexfen  has  observed,(^)  that  "  it  must  not  only  be  inquir- 
ed what  acts  the  tenants  for  life  have  done  before  the  contingent 
uses  came  in  esse ,  but  it  must  also  be  known  whether  the  feoffees 
or  their  heirs  have  done  no  act  before  those  remainders  came  in 
esse,  whereby  these  remainders  should  be  destroyed."  Besides, 
if  we  hold  that  the  releasee  to  uses  must  have  a  seisin  at  the  time 
the  contingent  use  arises,  we  are  bound  to  inquire  whether  there 
is  such  a  person  in  existence.  ~  There  may  be  no  such  person,  and 
thus  half  the  settlements  in  the  kingdom  may  be  defeated. 

The  doctrine  applies  with  equal  force  to  powers  ;  the  estates 
to  be  created  by  them  are,  as  we  have  seen,  contingent  uses,  and 
may,  imder  this  doctrine,  be  in  like  manner  destroyed  by  the  de- 
struction of  this  scintilla  jiiris.  It  would  be  impossible,  perhaps^ 
at  the  same  time  to  maintain,  according  to  the  fourth  resolution- 
in  Wegg  and  Villers,  that  if  the  releasees  were  td  disseise  the 
tenant  for  life,  and  make  a  feoffment,  his  entry  would  revest  the 
scintilla,  and  so  support  the  uses.  We  should  be  told  more  pre- 
cisely the  nature  of  this  seisin.  It  is  clearly  descendible  we  learUj 
but  is  it  grantable  and  devisable  ?  Will  it  escheat  ?  These  and 
many  more  questions  must  be  solved  if  this  fiction  is  to  be  sup- 
ported. 

12.  But  if  limitations  to  uses  can  consistently  with  the  statute 
be  construed  in  like  manner  as  limitations  at  common  law,  no  mis- 
chief will  ensue.  The  law  will  then  be  uniform  and  simple.  A 
use  limited  to  A.  for  life,  remainder  to  trustees  to  preserve ;  re- 
mainder to  his  first  and  other  unborn  sons  in  tail,  would  stand  in 
the  same  condition  as  a  feoffment  at  common  law  to  the  same 
uses;  the  use  to  A.  would  be  vested,  and  the  uses  to  the.  sons 
would  be  contingent  remainders,  or  uses  depending  on 
the  particular  estate,  *and  in  case  of  a  feoffment,  &o.,  by  [  *34  J 
the  tenant  for  life,  would  be  supported  by  the  right  of  en- 
try in  the  trustees.  If  there  were  any  powers  in  the  deed  the  es- 
tates to  be  created  under  them  would,  in  like  manner,  be  preserv- 
ed. The  releasees  to  uses,  as  such,  could  neither  destroy  nor 
support  the  contingent  uses ;  and  now  that  uses  are  in  most  cases 

(p)  1  Feame,  443.  (g)  Poll.  384. 
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subject  to  the  same  rules  as  contingent  remainders,  such  a  power 
is«  wholly  unnecessary. 

■  Ijord  Chief  Justice  Wray's  construction  of  the  statute  is  the 
best,  viz.  that  it  draws  the  whole  estate  of  the  land,  and  also  the 
confidence,  out  of  the  feoffees,  and  renders  the  use  to  every  per- 
son in  his  time  according  to  the  limitation  of  the  parties ;  or,  in 
other  words,  the  true  construction  is  this,  that  upon  a  conveyance 
to  uses  operating  by  transmutation  of  possession,  immediately  af- 
ter the  first  estate  is  executed,  the  releasees  to  uses  are  divested' 
of  their  whole  estate ;  the  estates  limited  previously  to  the  con- 
tingent uses  take  effect  as  legal  statutes ;  the  contingent  uses  take 
^ect  as  they  arise,  by  force  of,  and  relation  to,  the  seisin  of  the 
releasees  under  the  deed ;  and  any  vested  remainders  over  take 
effect  according  to  the  deed;  subject  to  open  and  let  in  the  con- 
tingent uses.  This,  if  established,  would  at  once  overthrow  the 
fiction  of  scintilla  jwris,  and  with  it  the  necessity  of  an  actual 
-ejiitry  to  revive  contingent  uses ;  and  would  in  every  other  respect 
place  contingent  uses  on  the  footing  of  contingent,  remaiaders, 
which  Gawdy  thought  was  the  real  intent  of  the  act. 

To  ascertain  whether  this  was  the  intention  of  the  legislature, 
it  will  be  necessary  to  keep  in  view  the  provisions  of  the  statute^ 
which  are — 1.  That  the  cestui  que  use  shall  be  deemed  in  the  pos- 
■session  of  the  land  for  the  like  estate  that  he  had  in  the  use  ;  2. 
That  the  estate  of  the  feoffee,  &c.,  to  uses,  shall  be  deemed  to  he 
in  cestui  que  use ;  and,  3.  After  providing  for  the  case  of  joint 
feoffees  to  the  use  of  one  of  them,  there  are  two  savings,  the  one 

of  the  rights  of  all  persons  "other  than  those  persona 
[  *35  ]  which  be  seised,  or  *hereafter  shall  be  seised  of  any 

lands,  &c.,  to  any  use,  confidence,  or  trust ;"  and  the 
other  of  the  estates  of  the  feoffees  to  the  uses  in  their  own  right* 
Mr.  Fearne,  who  combats  this  doctrine  of  scintilla  juris,  so  far 
as  it  is  supposed  to  render  an  actual  entry  necessary  to  revest 
contingent  uses  divested,  argues  from  the  words  of  the  act,  which 
are,  that  where  any  person  is  seised  to  the  use  of  others,  such  oth- 
et"  persons  shall  be  deemed  and  adjudged  in  lawful  estate  and  pos- 
session,  &c.  to  aU  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such  like  estates  as  they  had  in  the  use,  &c.  But  per* 
,haps  this  is  not  the  strongest  ground  that  can  be  taken,  as  the 
majority  of  the  Judges  in  Chudleigh's  case  held  decidedly,  that 
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by  force  of  these  words  contingent  uses  were  not  executed  by  the 
statute,  inasmuch  as  it  is  required  that  there  should  be  a  person 
entitled  to  the  use  before  the  statute  can  operate  ;  and  they  said 
it  was  clear  that  none  can  stand  seised  to  the  use  of  him  who  is 
not,  neither  can  he  who  is  not  in  rerum  natura,  have  any  use.  It 
is  not,  however,  necessary  for  us  to  contend  against  this  opinion. 
Lord  Chancellor  Bacon,  in  his  reading  on  the  statute  of  uses, 
which  was  deliiffired  a  few  years  after  the  decision  in  Chudleigh's 
case,  admits  that  the  statute  did  not  intend  to  execute  contingent 
uses ;(/)  but  nevertheless  holds,  that  the  word  "  clearly,"  in  the 
clause,  that  the  estate  of  the  person  seised  to  the  use  shall  be 
vested  in  the  cestui  que  use,  seemed  properly  and  directly  to  meet 
with  the  conceit  of  scintilla  juris,(T)  as  well  as  the  words  in  the 
preamble  of  extirpating  and  extinguishing  such  feoffments, 
so  that  *their  estate  is  clearly  extinct,  (s)  And,  speaking  [  *36  ] 
of  the  savings,  he  observes,  (<)  that  "  the  first  and  second 
cases  are  not  penned  with  ac  si,  but  absolute ;  that  cestui  que  use^ 
shall  be  adjudged  in  estate  and  possession,  which  is  a  judgment 
of  parliament,  stronger  than  any  fine,  to  bind  all  rights ;  nay,  he 
observes,  the  first  clause  hath  further  words,  namely,  in  lawful 
estate  and  possession,  which  maketh  it  stronger  than  any  in  the 
second  clause.  For  if  the  words  only  had  stood  upon  the  second 
clause,  namely,  that  the  estate  of  the  feoifee  should  be  in  cestui 
que  use,  then  perhaps  the  gift  should  have  been  special,  and  so 
the  saving  superfluous :  and  this  note  is  material  in  regard  of  the 
great  question,  whether  the  feoffees  may  make  any  regress ;  which 
(qjinion,  I  mean  that  no  regress  is  left  unto  them,  is  principally  to 
be  argued  out  of  the  savings,  as  shall  be  now  declared :  for  the 
savings  are  two  in  number :  the  first  saveth  all  strangers'  rights, 
with  an  exception  of  the  feoffees ;  the  second  is  a  saving  out  of 

(r)  p.  42.  («)  p.  47.  (0  p.  50. 

(I)  In  this  passage  tlie  word  conceit  is  evidently  used  in  a  sense  of  contempt,  and 
from  this  it  may  be  inferred,  that  Bacon  did  not  consider  the  doctrine  as  decided. 
He  would  never  have  treated  that  as  a  conceit  which  all  the  Judges  had  decided  to  be 
th«  law  of  the  land.  He  himself  was  Counsel  in  Chudleigh's  case,  and  he  had  no 
reason  to  be  out  of  temper  with  the  decision,  as  his  client  the  Defendant  had  a  verdict. 
Indeed,  he  opens  his  discourse  with  a  declaration,  that  by  Chudleigh's  case  the  statute 
was  reduced  to  a  true  aod  sound  exposition;  and  that  he  was  induced  to  consider  the 
statute  with  a  view  to  correct  the  many  doubts  and  perplexed  questions  which  had. 
since  arisen,  as,  he  observes,  it  cometh  to  pass  always  upon  the  first  reforming  of 
inveterate  errors. 
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the  exception  of  the  first  saving,  namely  of  the  feofi'ees  in  cases 
where  they  claim  to  their  own  proper  use.  It  had  been  easy  in 
the  first  saving  out  of  the  statute,  other  than  such  persons  as  are 
seised,  or  hereafter  shall  be  seised  to  any  use,  to  have  added  to 
thesfe  words,  executed  by  this  statute;  or  in  the  second  saving  to 
have  added  unto  the  words,  cZaimmg-  to  their  proper  use,  these 
words,  or  to  the  use  of  any  other,  not  executed  by  this  statute : 
but  the  regress  of  the  feoffee  is  shut  out  between  the  two  savings ; 
for  it  is  the  right  of  a  person  claiming  to  an  use,  and  not 
[  *37  ]  unto  his  own  proper  *use ;  but  it  is  to  be  added,  that  the 
first  saving  is  not  to  be  understood  as  the  letter  implieth^.^ 
that  feoffees  to  use  shall  be  barred  by  their  regress,  in  case  that  it. 
be  of  another  feoffment  than  that  whereupon  the  statute  hath , 
wrought,  but  upon  the  same  feoffinent ;  as,  if  the  feoffee  to  an  use 
before  the  statute  had  been  disseised,  and  the  disseisor  had  made 
a  feoffment  in  fee  to  I.  D.  his  use,  and  then  the  statute  came :  this 
executeth  the  use  of  the  second  feofiinent ;  but  the  first  feoffees 
may  make  a  regress,  and  they  yet  claim  to  an  use,  but  not  by  that 
feoffment  upon  which  the  statute  hath  wrought." 

It  is  clear,  therefore,  that  Lord  Chancellor  Bacon,  who  wrote 
profoundly  on  uses,  thought  that  although  contingent  uses  were 
not  executed  by  the  statute,  yet  there  was  no  scintilla  in  the  re- 
leasees, and  they  could  not  enter. 

Let  us  suppose  a  feofiinent  before  the  statute  to  A.  and  his 
heirs,  to  the  use  of  B.  for  life,  remainder  to  his  first  and  other 
unborn  sons  in  tail,  remainder  to  C.  in  fee.  Now  here  A.  retain- 
ed the  entire  fee  simple,  and  executed  the  uses  as  they  arose ;  if 
we  put  the  case  after  the  statute,  we  should  at  first,  perhaps,  be 
inclined  to  hold,  as  many  of  the  Judges  did,  1st,  That  the  estate 
for  life  was  absolutely  vested  in  B. ;  and,  2dly,  That  a  sufficient 
estate  remained  in  A.  to  serve  the  contingent  uses,  which  would 
have  superseded  the  necessity  of  limitations,  to  preserve  contin- 
gent uses ;  but  then  C.'s  remainder  is  a  serious  obstacle  to  this 
construction,  because  that  is  vested  in  him  by  force  of  the  statute ; 
and  it  would  be  difficult  for  A.  to  retain  a  sufficient  estate  consis- 
tently with  the  vested  remainder  in  C. ;  besides,  the  words  of  the 
statute  were  satisfied  by  the  possession  vested  in  B.  for  life,  re- 
mainder to  C.  in  fee,  and  those  estates  exhausted  the  entire  seisin 
of  the  feoffee. 
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But  as  on  the  one  hand  the  legislature  never  .intended  to  de- 
stroy contingent  uses,  and  on  the  other,  the  Judges  determined* 
that  an  estate  in  contingency  was  no  estate  till  the  contin- 
gency happened,  it  was  necessary  to  support  them  by  *hold-  [  *38  ] 
ing  that  the  estates  would  open  so  as  to  let  them  in  as 
they  came  in  esse.  Where,  however,  is  the  necessity  for  any 
scintilla  jwis  in  the  feoffees  7  As  we  are  compelled  to  hold  that 
the  estate  is  executed  in  the  remainder-man,  so  as  to  exhaust  the 
seisin  of  the  feoffees  until  the  rising  of  the  use,  what  is  there  in* 
the  act  which  should  enforce  us  to  say  that  the  estates  shall  not 
open,  and  at  once  let  in  the  contingent  uses  as  they  come  in  esse  ? 
The  intention  of  the  act  was  to  divest  the  feoffee  of  every  thing: 
he  was  seised  to  the  use  of  the  unborn  cestuis  que  use,  and  when 
they  come  in  esse  the  words  of  the  statute  are  satisfied :  the  com- 
mon law  is,  in  a  great  measure,  restored,  which  it  is  agreed  was 
the  intention  of  the  act ;  and  a  fiction  is  got  rid  of,  to  the  mischiev^ 
ous  consequences  of  which  we  never  advert ;  for  no  inquiry  is 
ever  made  to  meet  the  difficulties  which  arise  from  this  doctrine. 
No  one,  for  instance,  taking  an  estate  under  the  execution  of  a 
power,  thinks  of  asking  whether  the  releasee  to  uses  has  died 
without  an  heir.  It  behoves  us,  therefore,  not  on  slight  grounds 
to  sanction  that  which  would  introduce  such  serious  consequences, 
and  to  the  effect  of  which  we  never  practically  attend,  (m) 

No  case  ever  occurred  in  practice  in  which  the  point  fairly 
arose.  It  is  indeed  said,(a:;)  that  the  destruction  of  this  scintilla 
juris  occasioned  one  of  the  objections  to  the  title  in  Wheate  v. 
Hall.  (2/)  But  this  objection  was  certainly  not  put  on  the  right 
ground,  for  the  releasee  to  the  uses,  whose  conveyance  is  supposed 
to  have  destroyed  the  scintilla  juris,  was  also  dcmee  of  the  power, 
and  trustee  to  preserve  the  contingent  uses.  The  real  question, 
therefore,  was,  whether  his  conveyance  did  not  release  or  extin- 
guish t/ie  potcer,  and  not  whether  it  destroyed  the  supposed  scirb- 
tilla. 

*13.  This  point  depends  wholly  upon  the  old  law,  but  [  *39  ] 
now(z)  the  statute  law  declares  that  no  estate  shall  be 

(a)  See  n.  (10)  to  Gilb.  on  Uses,  p.  296. 

(x)  Sand,  on  Uses,  -vol.  1,  p.  164. 

(y)  17  Ves.  Jun.  80. 

(«)  7  &  8  Vic.  c.  76,  s.  7. 


106 


SUGDBN   ON   P0WBES. 


created  by  way  of  contingent  remainder,  [or,  more  correctly,  shall 
operate  that  way,]  but  every  estate  which  would  have  taken  effect 
as  a  contingent  remainder,  shall  take  effect  (if  in  a  will)  as  an 
executory  devise,  and  (if  in  a  deed)  as  an  executory  estate  of  the 
same  nature,  and  having  the  same  properties  as  an  executory 
devise.  And  contingent  remainders  existing  under  iastrumentS: 
executed  or  made  before  the  1st  day  of  January,  1845,  shall  not 
fail,  or  be  destroyed,  or  barred,  merely  by  reason  of  the  destru©^ 
tion  or  merger  of  any  preceding  est%te,  or  its  determination  by 
any  other  means  than  the  natural  effluxion  of  the  time  of  sudt 
preceding  estate,  or  some  event  on  which  it  was  in  its  creation^ 
limited  to  determine. 


SECTION  IV. 

OP  THE   SEVERAL   KINDS   OP   POWERS   DERIVING   THEIR  EPPECT   PROM 
THE    STATUTE   OP   USES. 


1.  Powers  classed. 

2.  Powers  appendant. 

3.  Powers  in  gross. 

4.  Powers  both  appendant  and  in  gross. 

5.  Powers  simply  collateral. 


6.  Power  to  heir  of  grantor  taking  no  es- 

tate not  simply  collateral. 

7.  Legal  Power  to  equitable  tenant  not 

simply  collateral. 


1.  Having  thus  attempted  to  explain  the  nature  of  powers  de- 
riving their  effect  from  the  statute  of  uses,  it  remains  only  in  this 
chapter,  1st,  to  class  the  several  kinds  of  powers  upon  which  the 
statute  at  this  day  operates,  and  then,  to  show  in  what  maimer 
they  may  be  suspended,  extinguished,. or  merged^ 

Powers  are  either  given  to  a  person  who  has  an  estate  limited 

to  him  by  the  deed  creating  the  power,  or  who  had  an 

[  *40  ]  *estate  in  the  land  at  the  time  of  the  execution  of  the 

deed ;  or  to  a  stranger  to  whom  no  estate  is  given,  but 

the  power  is  to  be  exercised  for  his  own  benefit,  or  to  a  mere 

stranger  to  whom  no  estate  is  given,  and  the  power  is  for  the  ben- 
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efit  of  others.  The  two  first  may  be  distinguished  into  two  kinds, 
1st,  Appendant  or  appurtenant ;  2nd,  Collateral  or  in  gross.'  The 
third,  it  should  seem,  is  a  power  in  gross.  The  latter  are  termed 
powers  simply  collateral.  (1) 

2.  Powers  appendant  or  appurtenant  are  so  termed  because 
liiey  strictly  depend  upon  the  estate  limited  to  the  person  to  whom 
they  are  given.  Thus,  where  an  estate  for  life  is  limited  to  a 
man,  with  a  power  to  grant  leases  in  possession,  a  lease  granted 
under  the  power  may  operate  wholly  out'  of  the  life-estate  of  the 
party  executing  it,  and  must,  in  every  case,  have  its  operation  out 
of  his  estate  during  his  life  ;  that  is,  the  lease  takes  effect  in  pos- 
session, and  is  served  out  of  the  whole  fee,  and,  therefore,  wholly 
or  pro  tanto  displaces  the  life-estate.  Bridgman,  C.  J.,  observed 
in  Grange  v.  Tining,(a)  that  we  are  to  consider  that  all  powers 
that  taste  of  the  land,  and  are  not  [simply]  collateral,  are  not  of 
the  like  quality ;  some  draw  more  from  the  estate  and  interest  of 
the  land  than  others.  If  a  conveyance  be  made  to  the  use  of  J. 
S.  for  life,  with  power  to  make  leases  for  three  lives,  rendering 
the  whole  rent,  &c.,  if  he,  according  to  his  power,  make  a  lease 
for  three  lives,  this  issues  not  only  out  of  his  power  but  in  some 
sort  out  of  his  estate. 

Such  a  power  of  leasing,  as  well  as  every  other  power  which 
eaaables  the  party  to  create  an  estate  which  will  attach  on  ah  in- 
terest actually  vested  in  himself,  is  a  power  appendant  or  appur- 
tenant. 

3.  Powers  collateral  or  in  gross,  are  powers  given  to  a  person 
who  had  an  interest  in  the  estate  at  the  execution  of  the 

deed  creating  the  power,  or  to  whom  an  estate  is  *given  [  *41  ] 
by  the  deed,  but  which  enable  him  to  'create  such  estates 
only  as  will  not  attach  on  the  interest  limited  to  him.  Of  neces- 
sity, therefore,  where  a  man  seised  in  fee  settles  his  estate  on 
others,  reserving  to  himself  only  a  particular  power,  the  power  is 
collateral,  or  in  gross.  A  power  to  a  tenant  for  life,  to  appoint 
the  estate  after  his  death  amongst  his  children,(6)  a  power  to 
jointure  a  wife  after  his  death,  a  power  to  raise  a  term  of  years  to 

(a)  Bridg.  p.  115;  and  see  infra,  p.  42.  (A)  Vide  infra. 


(1)  See  Bergen  v.  Bennett,  1  Cane's  Cases,  15.    Jackson  v.  Davenport,  18  Johna. 
Eep.  300.     [Note  to  1st  Am.  Ed.]    See  also  4  Kent's  Com.  316,  317. , 
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commence  from  his  death,  for  securing  younger  children's  pflR- 
tions,  are  all  powers  collateral,  or  in  gross ;  the  estates  to.fep 
created  by  them  cannot  in  any  event  affect  the  life-estate  of  t^^ 
donee,  and,  are,  therefore,  correctly  termed  collateral,  or  in  gro^g^ 
nevertheless  they  are  considered  as  emoluments  annexed  in  privity 
to  his  estate,  or  as  a  part  of  his  old  dominion :  and  it  even  seejap 
that  a  power  to  a  perfect  stranger  who  has  no  estate  limited  jjliii 
him,  to  charge  the  estate  for  his  own  beriefit,  would  be  deemQ(Ji# 
power  in  gross,  (c)        .  « 

4.  A  power  may,  with  reference  to  the  different  estates  in.  ^ 
land  over  which  it  rides,  have  different  aspects  ;  it  may,  in  regaid 
to  one,  be  a  power  appendant ;  in  respect  to  the  other,  a  powSf 
in  gross.  Thus,  where  an  estate  is  settled  to  A.  for  life,  remai©? 
der  to  B.  in  tail,,  remainder  to  A.  in  fee,  and  A.  has  a  power  j^ 
;3ointure  his  wife  after  his  death,  this  power,  is  collateral,  or  in 
gross,  as  to  the  estate  for  life,  but  appendant  or  appurtenant  as^ 
the  remainder  in  fee.  It  may  affect  the  latter,  but  can  nevgr 
iattach  on  the  former. 

5.  A  power  simply  collateral  is  defined  by  Sir  Mathew  Hale  j|e 
be.  a  power  given  to  a  party  who  has  not,  nor  ever  had,  any  est^/fe 
in  the  land.  As,  where  such  power  is  given  to  a  stranger. (j<^^ 
This  definition,  however,  is  not  correct.     It  is  no  doubt  cleax, 

that  if  a  man  seised  in  fee  reserve  a  power  of  revooatii^ 
[  *42  ]  to  himself,  such  power  is  a  power  in  *gross,  and  part  of 

his  old  dominion ;  but  although  he  might  formerly  h^i^ie 
been  owner  of  the  estate,  the  power  will  be  simply  collateral,  un- 
less his  interest  existed  at  the  time  of  the  execution  of  the  de^. 
Again,  it  should  seem  that  a  power  to  a  perfect  stranger  to  charge 
the  estate  for  his  own  benefit  would  not  be  deemed  a  power  sim,pfy 
collateral.  ■  A  power  of  thife  nature  may  therefore  be  thus  define^ : 
A  power  to  a  person  not  having, any  interest  in  the  land,  and|j^ 
whom  no  estate  is  given,  to  dispose  o"f,  or  charge  the  estatei-jn 
favour  of  some  other  person^  We  have  seen,  that  before  the  stjgi- 
ute  of  uses  cestui  que  use  might  direct  his  trustees  to  convey  ass 
stranger  should  appoint.  When  the  statute  came,  it  of  coui]se 
operated  on  the  declaration,  or  direction  made  by  the  stranger ; 
and  this  was  termed  a  power  simply  collateral.  Perhaps  the  best 
instance  that  can  be  given  of  it,  is  a  power  to  a  stranger  to  revoke 

(c)  But  see  Hutoheson  v.  Hammond,  infra.  {d)  Hard.  415. 
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b  settlement,  and  appoint  new  uses  to  other  persons  designated  in 
the  deed.  The  usual  example  given  of  this  power  is  a  power  from 
eestui  que  use  before  the  statute  to  his  feoffees  to  sell  the  estatO) 
but  this  does  not  give  an  accurate  idea  of  such  a  power  since  the 
statute.  This  example  is  taken  from  a  case  heard  in  the  reign  of 
Henry  the  Seventh,  when  land,  unless  by  force  of  a  custom,  could 
not  be  devised  except  by  way  of  use.  The  Judges,  therefore, 
considered  the  will  as  affecting  only  the  equitable  right  which  they 
thought  might  be  disposed  of  by  the  feoffees,  even  after  they  had 
departed  with  the  legal  estate.  Since  the  statute,  such  £^  power 
would  be  a  simple  declaration  of  trust  upon  which  the  statute 
would  not  operate,  and  for  a  breach  of  which  equity  only  could 
rslieve. 

6.  In  Grange  v.  Tiving,(e)  where  in  a  settlement  by  a  covenant 
to  stand  seised  to  the  settlor  for  life,  remainder  to  his  wife  in  fee, 
there  was  a  power  to  the  settlor,  or  any  of  the  heirs  of  his  bodiy, 
to  revoke  and  limit  new  uses ;  Bridgman,  C.  J.,  held  both  these 
powers  savoured  and  tasted  of  the  estate  in  the  land,  and 
were  not  wholly  collateral,  as  was  *objected  at  the  bar.  [  *43  ] 
He  stated  what  he  deemed  to  be  a  power  collateral.  But 
now  in  our  case,  he  added,  the  power  tastes  or  savours  so  much  of 
the  land,  that  the  settlor  from  whom  the  estate  first  moved  clearly 
"might  have  released,  or  by  fine  or  feoffment  extinguished  this 
power.  If  a  man  convey  land  to  the  use  of  another  and  his  heirs', 
with-  power  of  revocation,  reserving  no  estate  to  himself,  he  may 
release  or  extinguish  this  power,  because  the  lands  moved  from 
him ;  and  though  in  the  case  before  him  the  heir  of  the  settlor 
never  had  any  estate  in  the  land,  yet  this  power  was  derived  to 
her  as  heir  to  her  father,  who  had  the  estate,  and  limited  the  use 
and  reserved  this  power ;  and  whoever  claims  by  a  new  limitation 
must  claim  \mder  him  who  created  the  power ;  and  if  it  be  not  a 
collateral  power  as  to  the  father  who  reserved  it,  it  shall  not  be 
to  the  heir  to  whom  it  descends.  Besides,  it  is  not  a  mere  collat- 
eral power  in  respect  of  the  heir,  for  the  consequence  of  this  revo- 
cation is  the  reducing  of  the  estate  to  herself;  and  the  words  (C. 
C.  237a)  are  emphatical :  if  he  that  hath  such  a  power  of  revoca- 
tion have  no  present  interest  in  the  land,  nor  by  the  ceasor  of  the 

(«>  Bridg,  114,  lie. 
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estate  shall  have  nothing,  then  his  feoffment  or  fihe  is  no  extin* 
guishment  of  his  power,  because  it  is  merely  collateral  to  the  land, 
which  fully  implies  that  when  the  person  who  revokes  gains  by 
the  ceasor  of  the  estate  revoked,  it  is  not  a  mere  collateral  power,' 
but  extinguishes  by  feoffment  or  release,  which  was  the  case 
before  him ;  for  by  the  ceasor  of  the  former  use  the  heir  will  or 
may,  if  he  please,  have  the  land. 

7.  Although  the  power  be  a  legal  one,  for  example,  to  lease, 
and  the  estate  of  the  person  to  whoi%  it  is  given  is  equitable,(/) 
yet  the__power,  it  is  apprehended,  is  not  a  power  simply  collateral^ 
for  the  law  should  take  notice  of  the  interest  of  the  party,  and 

such  a  power  clearly  might  be  released  or  destroyed,  - 
[  *44  ]  *8.  This  classification  of  powers  is  important  only 
with  reference  to  the  ability  of  the  donee  to  suspend,  ex- 
tinguish or  merge  the  power.  And  although  a  scientific  arrange- 
ment of  the  work  would  appear  to  require  that  this  subject  should 
be  considered  at  the  close  of  the  volume,  yet  we  shall  find,  on  a 
closer  examination,  that  we  could  not  well-  proceed  -till  this 
iMranch  was  discussed. 


[  *45  ]  *CHAPTER  11. 

QP  THE    MODES    BY    WHICH    POWEBS    MAT    BE    SUSPENDED,    EXTIN- 
GUISHED  AND   MERGED. 


SECTION  I. 

OP  THE  EXTINGUISHMENT  OP  POWERS  SIMPLY  COLLATERAL. 

1.  Powers  simply  collateral  cannot  be  de-  |  2.  Nor  by  a  stranger, 
stroyed  by  the  donee. 


1.  We  must,  therefore,  now  consider  the  various  modes  by 
(/)  See  Jones  v.  Verny,  Waies,  169. 
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which  powers  may  be  suspended,  extinguished,  and  merged.  And, 
first,  we  may  quickly  dispose  of  powers  simply  collateral,  for  the 
donee  thereof  cannot  by  any  act  whatever  suspend  or  extinguish 
his  power.(a)(I)  Thug,  it  was  resolved  in  Digge's  case,  that  hei 
who  hath  a  power  to  revoke  estates,  and  has  no  estate  himself  irf 
the  land,  cannot  by-  fine,  feofiinent,  or  release,  extinguish  this 
power,  because  it  is  but  an  authority,  and  no  interest,  as,  if  a 
devise  be,  that  a  man  shall  sell  certain  land,  and  the  person 
authorized  levies  a  fine,  or  executes  a  feoffment,  or  releases  all 
his  right,  yet  he  may  afterwards  sell  the  land.(i)  And  the  law 
is  the  same  as  to  powers  created  by  way  of  use.  PoUexfen,  0.  J., 
laid  it  down,  in  Trippet  v.  Eyres,(c)  that  no  case  could 
be  *put,  that  where  a  man  that  was  vested  with  a  bare  [  *46  ] 
authority,  his  denial  or  refusal  to  execute  it  could  con- 
clude him,  but,  notwithstandipg,  he  might  execute  his  authority  ;1 
and  Ventris,  J.,  said,  that  where  executors,  by  devise,  have  a 
bare  power  to  sell  land,  though  they  make  a  feoffment,  yet  they 
may  afterwards  seH.(d) 

Devisees,  although  only  trustees,  may  disclaim  the  devise  to 
them(e)  but  if  a  man  devise  that  J.  S.,  a  mere  stranger,  or  his 
heirs,  shall  sell  the  land,  this  being  a  mere  power,  to  which  the 
equity  of  the  statute  of  wills  extends,  the  release  of  J.  S.  shall 
not  hinder  the  sale,(/)  nor  can  he  disclaim  ;  but  a  man  having 
a  power,  with  an  interest  given  to  him,  may,  it  is  conceived,  divest 
himself  of  it  by  disclaimer. 

2.  Nor  can  such  powers  be  barred  or  extinguished  by  the  act 
of  any  other  person.  Therefore,  where  a  stranger  had  a  power 
to  raise  a  term  of  years  for  securing  a  sum  of  money,  although 
the  freeholder  levied  a  fine,  and  five  years  passed  without  any 

(a)  15  Hen.  7,  fol.  11  b;  1  K«p.  111.  174;  Mo.  605. 

(A)  Mo.;  and  see  ace.  Co.  Litt.  237  a,  265  b;  Bridgm.  111. 

(c)  2  Ventr.  110;  and  see  Quick  v.  Ludburrow,  3  Bulstr.  30,  31. 

(d)  5  Mod.  457. 

(e)  Townson  v.  Tickell,  3  Barn.  &  Aid.  31;  Doe«.  Smyth,  6  Barn,  and  Cress.  112; 
S.  C.  9  Dowl.  &  Ry.  136;  Nioloson  v.  Wordsworth,  2  Swanst.  365;  Begbie  v.  Crook, 
2  Bing.  N.  C.  70. 

(/)  Per  Bridgman,  C.  J.,  Bridgm.  111. 

(I)  This  is  a  case  always  referred  to  on  this  subject.  As  every  one  has  not  flia 
Tear  Books  at  hand,  a  literal  translation  of  the  case,  by  the  Author,  is  inserted  in 
the  Appendix,  No.  1.  i 
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claim,  Lord  Harelwicke  held  that  the  power  was  still  subgistiag, 
?^^d  might  accordingly  be  exercised,  (g-) 

3.  In  the  case  of  Hutcheson  v.  Hammond,(A)  where  a  testatrii 
gave  a  fund  to  A.  for  life,  and  after  his  decease  to  his  daughter, 
gjid  willed,  that  if  she  should  marry  without  her  father's  consent, 
then  he  should  have  a  power  to  appoint  the  fund  to  whom  he 
pleased;  it  was  not  necessary  to  decide  the  point  ;'but  Mr.  Justice 
BuUer  said,  that  he  was  clear  the  power  could  not  be  released, 
for  which  he  cited  Co.  Litt.  265  b  ;jBrownlow,  210.  The  first 
reference  is  to  the  case  before  mentioned,  of  a  power  to  executors 
IjO  sell,  and  I  have  not  been  able  to  find  anything  in  Brownlow  on 

this  question.  But  it  should  seem  that  the  learned 
[  *47  ]  *Judge's  opinion  cannot  be  supported  ;  for  as  the  powef 

was  for  the  father's  own  benefit,  it  ought  to  have  beea 
deemed  a  power  in  gross,  which,  therefore,  as  we  shall  hereafter 
see,  he  might  release  ;  and  although  the  power  was  merely  equit- 
able, yet  in  these  cases  equity  should  follow  the  law. 

4.  As  to  powers  annexed"  to  the  land,  we  may  considerj  second- 
ly, What  acts  will  suspend  these  powers ;  thirdly.  What  acts  will 
destroy  powers  appendant,  but  not  powers  in  gross;  and  so, 
fourthly,  I  converse;  fifthly,  we  'may  treat  of  the  cases  common 
to  both  these  powers  ;  and,  lastly,  we  may  consider  in  what  cases 
these  powers  are  merged. 


SECTION  II. 

OP  THE   SUSPENSION   OP  POWERS   APPENDANT   AND   IN   GEOSS. 


1.  Powers  appendant  are  affected  by  an 
interest  granted  by  the  donee  out  of 
his  life  estate. 

8.  But  the  right  to  exercise  the  power  is 
not  suspended. 

8.  Operation  of  a  lease. 


9.  Power  of  leasing  suspended  by  lease 
out  of  interest. 

10.  Estates  overreached  under  a  power  in 

a  third  person. 

11.  Bringloe  v.  Goodson  explained. 

12.  Powers  in  gross  not  suspended  b;  a 

lease. 


1.  With  respect  to  the  suspension  of  powers  attendant.     K  a 
(ff)  Willis  T.  Shorral,  1  Atk.  474.  (A)  3  Bro.  C.  C.  128. 
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tenant  for  life,  with  a  power  of  revocation,  grant  a  lease,  rent- 
charge,  &c.  to  take  effect  out  of  his  interest,  natural  equity  re- 
quires that  he  should  not  be  permitted  to  defeat  this  interest.  (1) 

2.  In  the  case  of  Goodright  v.  Cator,(i)  Lord  Bolingbi-oke 
was  tenant  for  life  (subject  to  a  life  annuity,  with  the  usual 
powers  to  secure  it,)  with  remainders  over  in  strict  settlement ; 
and  he  had  a  power  of  revocation  and  of  appointment 

*to  trustees  in  fee,  for  the  purpose  of  sale  and  ex-  [  *49  ] 
diange.  He  granted  an  annuity  for  his  life,  secured 
upon  the  estate  by  a  demise  and  re-demise.  He  afterwards  re- 
voked and  appointed  the  fee  to  the  trustees,  and  they  joined  with 
him  a  conveyance  to  a  purchaser.  Lord  Mansfield  said  he  could 
not  frame  a  doubt  upon  the  question,  whether  the  purchaser  was 
bound  by  the  annuity  granted  by  Lord  Bolingbroke.  The  ques- 
tion was,  whether  the  same  Lord  Bolingbroke,  who  had  made  this 
demise  for  a  valuable  consideration,  can  be  authorized  to  revoke 
it  under  any  power  in  any  settlement,  for  by  the  power  the  revo- 
cation must  be  executed  by  him.  The  purchaser  had  notice  of 
tiie  incumbrance ;  and  therefore  there  was  a  gross  fraud  attempt- 
ed on  the  annuitant. 

3.  So  if  a  tenant  for  life  of  a  trust  fund,  having  a  power  to 
advance  in  his  lifetime  the  portions  to  which  his  children  will  be- 
come entitled  after  his  death,  assign  over  his  life  interest,  he  can- 
not afterwards  exercise  his  power  as  against  his  assignee,  for  that 
would  be  to  lessen  the  interest  which  he  had  himself  created. (A). 

4.  But  whether  a  lease  for  years  granted  by  a  tenant  for  life, 
with  a  power  of  revocation,  operates  to  prevent  the  execution  of 
the  power  until  the  lease  determines,  has  been  the  subject  of 
much  judicial  doubt. 

6.  In  a  case  in  Moor,(/)  where  in  a  settlement  by  a  man  upon 
himself  in  tail,  with  remainder  to  himself  in  fee,  there  was  a 
general  power  of  revocation  and  new  appointment  reserved  to 
him,  and  he  first  made  a  lease  for  years,  and  then  during  the 
term  revoked  and  limited  the  estate  to  new  uses,  there  is  an  ad- 
mirable argument  against  the  suspension  of  the  power,  assuming 

(t)  Dougl.  460.  (k)  Noel  v.  Henley,  M'Clell.  &  To.  302. 

(2)  AnoD.  Mo.  612;  and  see  Bullock  T.  Thorne,  Mo.  615. 

(1)  Wilson  T.  Troup,  2  Cow.  B.  195. 
10* 
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the  lease  for  years  aot  to  have  been  granted  according  to  itbe 
pewer.  It  was  argued  by  analogy  to  the  case  of  a  lease  by  one 
joint-tenant,  which  will  not  impede  the_;'Ms  accrescendi^ 
[  *4'9  ]  to  a  lease  by  a  tenant  for  life,  who  *might  still  surren- 
der, and  to  the  case  of  a  lessee  for  life  with  a  condi^ 
tion  to  have  a  fee,  where  a  lease  for  years  would  not  suspendt  the 
power  to  increase  the  estate  by  the  condition.  It  was  allowed)) 
that  the  lease  ought  not  to  be  defeated  ;  but  it  was  insisted  thait 
the  doctrine  of  absolute  suspension  would  be,  highly  mischievous^ 
when  all  men  of  landed  property  hi^dng  made  leases  would  be 
disabled  to  revoke,  or  to  make  jointures,  or  advance  their  issue, 
with  the  rents  and  reversions. 

6.  In  a  later  case  in  Moor,(m)  a  man  covenantedto  stand  seized, 
to  the  use  of  himself  for  life,  with  remainders  over,  with  reversion 
in  fee  to  himself,  with  a  general  power  of  revocation  of  all  the: 
uses  in  remainder.  He  then  made  a  lease  for  years  to  a  strangeJVy 
and  afterwards,  during  the  term,  he  revoked.  The  question  was, 
whether  he  could  revoke,  or  whether  he  had  suspended  Ms 
power  of  revocation  by  his  lease  during  the  term.  Coke,  Chief 
-Justice,  held  that  he  might  revoke  all  except  the  term ;  and  that 
if  one  make  a  conveyance,  with  power  to  make  leases,  and  with(,j 
power  of  revocation,  if  he  make  a  leasBj  he  may  revoke  for  the 
residue.  But  the  doubt  here  was,  where  he  had  not  power  to 
make  leases,  and  yet  made  a  lease.  And  at  last  the  Court  waa 
divided  in  opinion.  According  to  Roll,  they  agreed  that  he 
could  not  revoke  during  the  lease,  and  it  was  doubted  whether  he 
could  revoke  even  after  the  lease. 

;  7.  In  Snape  v.  Turton,  a  tenant  for  life,  with  a  proviso  that  if 
he  made  a  conveyance  in  fee  or  fee-tail,  it  should  be  good,  and  a. 
re.vocation  of  the  former  uses,  first  made  a  lease  for  a  year,  and 
4hen,  reciting  his  power,  granted  the  reversion  to  another  ia  fee,  to 
whom  the  lessee  attorned.  And  it  was  determined  that  it  was  a 
good  revocation  and  limitation  of  new  uses  under  the  power ;  for 
A©  making  of  the  lease  for  years  was  not  any  suspension  of  the 
power  as  to  the  fee,  for  he  might  revoke  by  parts,  as  he 
;[  *50  ]  might  limit  the  *estate  for  years,  and  that  is  good  for 
the  term,  and  afterwards  limit  this  in  fee  to  another,  but 
Ihat  shall  not  revoke  the  lease  for  years  before  made,  for  then  he 

(m)  Yelland  v.  Fiolis,  788j  S.  C.  nom.  Yeolaad  v.  Fettis, IBo.  Abr. 473.  (K),  pi.  8. 
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woald  defeat  it  by  his  own  act ;  and  the  Court  took  a  distinction 
between  a  lease  for  years  and  for  life.  The  decision  was,  that 
the  lease  and  release  were  one  assurance,  and  a  good  revoca- 
tton.(«).  In  a  later  case,(o)  Snape  v.  Turton  was  cited  as  an 
authority,  that  a  lease  for  years  suspends  the  power  of  revocation 
during  the  term,  but,  it  is  added,  that  none  would  venture  on 
this. 

8.  At  this  day,  it  is  quite  clear  that  a  lease  for  years,  granted 
by  the  donee  of  the  power,  cannot  be  defeated  by  a  subsequent 
exercise  of  the  power.  If  the  lease  can  take  effect  under  the 
power,  it  will  operate  as  a  partial  execution  of  it.  If  it  cannot, 
it  will  enure  as  a  grant  out  of  the  interest  of  the  donee.  In  the 
fonifler  case,  of  course  no  subsequent  execution  of  the  power  can 
defeat  the  lease  created  by  the  prior  appointment.  In  the  latter, 
the  lease  may  f^il  before  its  expiration  by  effluxion  of  time^  for 
want  of  a  sufficient  estate  in  the  lessor  (the  donee  of  the  power) " 
to  support  it ;  but  he  cannot  by  an  exercise  of  his  power  defeat 
his  own  grant,  although  the  power  in  its  creation  enabled  him  to 
overreach  his  own  estate,  out  of  which  the  lease  was  granted. 
Such  a  grant,  therefore,  operates  to  postpone  the  estates  subse- 
quently created  under  the  power,  but  it  does  not,  according  to 
the  opinion  reported  in  KoU,  suspend  the  right  of  executing  the 
power.  This  is  now  quite  a  settled  point.  It  was  the  opinion, 
as  we  have  seen,  of  Coke,  when  Chief  Justice,  and  it  was  doubt- 
ed by  no  one  in  Goodright  v.  Cator  before  Lord  Mansfield. 

Lideed,  the  point  has  been  so  long  considered  as  settled  in 
practice,  that  it  would  now  be  too  late  to  subvert  it,  were 
it  even  contrary  to  law,  for  "commimis  error  facit  jus.  [  *51  ] 
But  if  we  recur  to  first  principles  we  shall  not  hesitate  to 
pronounce  the  point  free  from  doubt.  Consider  the  case  before 
the  statute  of  uses  :  A.  legal  tenant  for  life,  and  equitable  tenant 
in  fee  in  remainder,  first  grants  a  legal  lease  to  B.,  and  then,  duur^ 
vng-  the  term,  conveys  his  life  interest,  and  directs  his  trustee  td 
convey  the  inheritance  to  0.  Of  the  legality  of  this  no  doubt  caB 
be  entertained.  The  case  stands  thus  since  the  statute :  the  legal 
tenant  for  life  and  donee  of  the  power,  which  comes  in  place  of 
the  equitable  fee  before  the  statute^  first  grants  a  lease  to  B.,  and 

(n)  Cro.  Car.  472;^!  Jo.  392;  2  Ko.  Abr.  263,  pi.  2;  1  Cha.  Eep.  112. 
(o)  Lord  Mordaunt  t.  the  I!arl  of  Peterborongh,  3  Keb.  306. 
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then  appoints  to  C.  in  fee.  It  is  right  to  hold  that  he  shall  not 
defeat  his  own  grant ;  but  what  is  there,  subject  to  that,  to  pre- 
vent the  immediate  operation  of  the  statute  of  uses,  when  before 
the  statute  the  trustee  would  clearly  have  been  seised  to  the  use 
of  the  appointee  from  the  very  execution  of  the  deed,  and  the 
statute  expressly  extends  to  remainders. 

There  is,  no  doubt,  a  distinction  between  the  case  as  it  stands 
now  and  as  it  stood  before  the  statute,  because  to  the  execution. 
oi powers,  solemnities  are  required  ;  so  that  in  the  case  put  sinca 
the  statute,  if  the  instrument  was  not  executed  according  to  the 
power,  or  if  the  lease  was  not  authorized. by  it,  it  would  operate 
only  out  of  the  interest  of  the  donee ;  yet  that  affords  no  ground 
why  an  immediate  exercise  of  the  power  should  not  be  vali^. 
Such  an  exercise  of  it  cannot  affect  the  interest  granted ;  which, 
whether  the  power  were  executed  or  not,  would- cease  with  the 
estate,  out  of  which  it  was  carved.  The  doctrine,  therefore,  that 
the  power  may  be  exercised  immediately,  but  so  as  not  to  over- 
reach or  destroy  the  interest  granted,  as  far  as  that  can  operate- 
out  of  the  estate  of  the  donee,  cannot  be  productive  of  any  incoitvi 
A^enience ;  but  a  conti-ary  determination  might,  in  some  cases, 
operate  as  an  extinguishment  of  the  power. 

9.  The  operation  of  a  grant  out  of  the  interest  may,  however, 
vary  with  the  nature  of  the  power.     If  a  tenant  for  life,  witbi.a 

power  of  leasing  in  possession,  were  to  grant  a  comnion 
[  *52  ]  *lease  out  of  his  interest,  that  would  really  suspend  the 

power,  in  the  proper  sense  of  the  term  ;  for  leases  under 
the  power  could  be  granted  only  in  possession,  and  such-  a  lease- 
the  donee  could  not  grant,  in  consequence  of  his  previous  lease  out 
of  his  interest.  Of  necessity,  therefore,  the  power  would  be  sus- 
pended :  there  could  be  no  valid  execution  of  it  until  the  posses- 
sion was  vacant.  In  the  Attorney-General  v.  Gradyll,  two 
Judges  thought  the  power  was  suspended  by  a  lease  granted  by 
the  tenant  for  life,  not  under  his  power,  to  trustees  for  ninety- 
nine  years,  if  he  should  so  long  live,  although  it  was  only  to  se- 
cure his  debts,  (p)- 

10.  But  in  a  case  in  which,  under  a  vnll,  there  was  a  tenant 
for  life,  with  a  power  of  leasing  to  take  effect  in  possession,  and  a 

(p)  Banb.  92. 
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power  to  the  executors  to  sell  or  mortgage,  which  would,  of 
course,  overreach  the  life  estate,  and  the  tenant  for  life  first  d©- 
mised  the  estate  for  ninety-nine  years,  if  he  should  so  long  live, 
but  for  what  purpose  did  not  appear,  and  then  granted  a  lease  foy 
twenty-one  years  of  the  estate  under  his  power,  and  the  execu- 
tors, under  their  power,  appointed  the  estate  to  one  for  a  thou- 
sand years,  by  way  of  mortgage,  it  was  held  that  this  mortgagee 
was  entitled,  as  the  assignee  of  the  reversion,  to  maintain  an 
^tion  of  covenant  under  the  lease  for  twenty-one  years.  (</) 

The  Court  observed,  that  as  the  particular  object  of  the  demise 
for  ninety-nine  years  did  not  appear,  the  demise  must  be  considered 
simply  as  a  lease  for  ninety-nine  years  by  the  tenant  for  life,  out  of 
his  interest,  and  leaving  the  immediate  legal  reversion  upon  such 
lease  in  such  tenant  for  life.  And  whether,  as  against  the  lessee  for  a 
thousand  years,  the  leasing  power  was  or  was  not  suspended  by 
the  demise  for  ninety-years  was  the  question.  They  considered  it 
clear  that  the  leasing  power  was  not  destroyed,  but  had  been  at 
the  utmost  suspended,  so  far  as  regards  the  lease  for  ninety-nine 
years  ;  and  if  there  had  been  no  power  created  by  the 
will  besides  that  leasing  power,  and  the  contest  had  *taken  [  *6S  ] 
place  between  the  grantee  of  the  ninety-nine  years'  term 
£ind  the  lease  for  twenty-one  years,  there  could  be  no  question  but 
that  the  former  must  have  prevailed,  if  the  leasing  power  subse- 
quently exercised  operated  to  the  prejudice  of  the  groMtee.  If, 
the  Court  added,  the  lease  for  a  thousand  years  had  been  granted 
under  a  power  given  to  the  tenant  for  life,  the  grantee  of  the 
ninety-nine  years'  term,  whether  it  was  a  mortgage  term  or  other- 
wise, might  well  insist  upon  his  right  to  the  rents  and  profits,  in 
preference  to  the  appointee  of  his  lessor ;  or  if  the  lease  for 
twenty-one  years  had  been  disadvantageous  to  him,  he  might  pos- 
sibly have  a  right  to  dispute  that  also,  as  being  granted  in  dero- 
gation of  his  lease. 

So  far,  therefore,  the  authorities  were  recognized.  But  the 
question  was  a  new  one,  between  the  mortgagee  under  the  poweF 
of  the  executors,  and  the  lessee  under  the  power  of  the  tenant 
for  life.  Now,  the  Court  observed,  the  thousand  years'  mortgage 
term  operated  as  if  it  had  been  created  by  the  will  itself,  an^ 
overrode  the  lease  for  ninety-nine  years  granted  out  of  the  life 
ejstate  ;  so  the  twenty-one  years'  lease  must  be  considered  as  grant- 
(S)  Bringloe  v.  Goodson,  4  Bing.  N.  C.  726. 
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ed  by  the  \nll  itself,  and  therefore,  in  any  case  not  affecting  the 
interest  of  the  lessee,  as  overriding  the  grant  made  by  the  tenant 
for  life  out  of  his  own  estate.     The  case  therefore  stood,  as  if  the 
devisor  who  had  created  the  powers  had  iirst  granted  the  twenty- 
one  years'  lease  to  the  lessee,  then  granted  the  thousand  years' 
term  to  the  mortgagee,  and  then  granted  an  estate  for  life  to  the 
tenant  for  life,  who  demised  to  a  person  for  ninety-nine  years,  if 
he  (the  tenant  for  life)  should  so  long  live  [so  that  the  priorities, 
were — 1,  The  lease  for  twenty-one  jjears  ;  2,  The  mortgage  term 
for  a  thousand  years  ;  3,  The  ninety-nine  years  determinable  on 
the  dropping  of  the  life  ;  4,  The  estate  for  life]  ;  and  if  the  term 
for  ninety-nine  years  was  overreached  by  the  lease  for  a  thousand' 
years,  the  former  could  not  stand  in  the  way  of  the  latter,  but  the 
mortgagee  might  recover  the  rent  in  the  same  manner  in 
[  *54  ]  which  he  might  have  done  if  the  *ninety-nine  years'  lease 
had  never  existed.     The  tenant  for  life  could  not  obstruct 
the  exercise  of  the  power  in  the  executors,  and  the  lessee  for 
ninety-nine  years  could  not  stand  in  a  better  situation  than  the 
tenant  for  life,  and  therefore  could  have  no  right  to  set  up  his  in- 
terest agaiist  that  of  the  mortgagee  under  the  power  :  in  other  > 
words,  as  the  lessee  for  twenty-one  years  derived  his  interest  from: 
the  donor  of  the  power,  and  as  the  mortgagee  derived  his  rever-  - 
sionary  interest  from  the  same  donor,  what  right  could  the  former; 
have  to  set  up  against  the  latter  a  lease  granted  to  a  third  persoB! 
by  the  tenant  for  life  ?     Upon  principle  the  Court  thought  there 
had  been  no  suspension  of  the  leasing  power,  so  far  as  regards 
the  grantee  of  the  term  under  the  power  to  demise  by  way  of 
mortgage  to  the  executors,  and  upon  that  ground  they  thought 
such  grantee  had  the  immediate  reversion  in  him,  and  might  sue 
upon  the  covenants  in  the  lease. 

11.  The  grounds  upon  which  the  judgment  proceeded  are  dis- 
tinct and  satisfactory  :  the  case  establishes  that  there  is  no  abso- 
lute suspension  of  a  power  of  leasing,  by  the  grant  of  a  term  of 
years  out  of  the  estate  of  the  tenant  for  life ;  but  that,  although 
no  right  is  reserved  by^the  tenant  for  life  to  exercise  his  power, 
as  between  him  and  his  grantee,  he  may  exercise  it ;  and  if  his 
life  estate  is  overreached  by  the  exercise  of  another  power  in  ano- 
ther person,  the  demise  by  him  shares  the  same  fate,  and  the  lease 
under  his  power  and  the  estate  under  the  other  power  operate 
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/ust  as  if  they  had  been  created  in  that  succession  by  the  creator 
of  the  power.  To  this  there  can  be  no  solid  objection  in  law, 
and  it  meets  the  justice  of  the  case.  The  only  remaining  question 
is,  how  the  lease  for  twenty-one  years  would  operate  where  there 
is  no  power  in  a  third  person  to  overreach  the  life  estate.  Where 
the  estate  created  by  force  of  the  interest  is  a  mere  incumbrance,' 
and  a  lease  under  the  power  would  be  a  common  benefit,  it  might 
well  be  held  that  the  lease  would  bind  the  grantee.  But  where 
it  would  be  disadvantageous  to  him,  e.  g.,  where  a  fine 
is  taken  by  the  lessor  *himself,  it  clearly  would  not  bind  [  *55  ] 
Mm.  A  lease  under  the  power  would  be  valid  but  for 
the  previous  grant ;  if,  therefore,  the  right  to  exercise  the  power 
be  reserved,  or  if  the  lease  be  made  with  the  previous  consent  of 
the  grantee,  or  he  adopt  it,  it  would  probably  be  held  to  be  bind- 
ing ;  but  such  a  favourable  construction  will  no  doubt  lead  to  some 
dif5culties.(r) 

12.  As  to  powers  in  gross,  they  are  independent  of  the  estate 
of  the  donee,  and  woiild  not  therefore  be  suspended  by  the  grant" 
of  a  lease.  Hale,  C.  B.,  observed,  in  Edwards  v.  Slater,  that 
the  estate  there  which  was  to  lease  from  the  death  of  the  tenant 
for  life  did  not  arise  out  of  the  tenancy  for  life,  but  out  of  the 
first  estate.  It  would  be  a  much  clearer  and  stronger  case,  if  the 
tenant  for  life  had  a  power  generally  to  make  a  lease  for  years, 
to  say  that  the  lease  should  arise  out  of  his  estate,  than  this  was, 
in  which  the  lease  for  years  was  not  to  commence  till  after  the 
death  of  the  tenant  for  life,  and  therefore  could  not  be  incident 
to  his  estate. (5) 

13.  In  the  same  case,(^)  it  was  holden,  that  where  a  tenant  for 
life  committed  a  forfeiture  by  accepting  a  feoifinent,  and  then 
exercised  a  power  in  gross,  and  afterwards  a  remainder-man 
entered  and  reduced  the  estates,  the  power  was  well  executed,  as 
the  donee  had  a  right  to  make  it.  And  on  the  same  principle  it ' 
was  said,  that  if  the  tenant  for  life  had  been  disseised,  and  then 
had  exercised  his  power,  and  had  entered,  this  would  have  reduced 
the  right  to  an  actual  estate. 

14.  These  observations  do  not  apply  to  leases  granted  under 
the  same,  or  any  other  power,  nor  to  leases  for  life,  or  a  total 
disposition  of  the  estate  for  life.    The  former  will  be  a  subject  of 

(r)  Vide  infra.  (»)  Hard.  413.  (i)  Hard.  410. 
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future  enquiry  ^  and  the  latter  we  are  now  to  conader  in  treatkig 
thirdly  of  the  'eodinguishmenb  of  powers  appendant. 


{  *56  ]  •SECTION  m. 

OP  THB!  EXTINGUISHMENT  Of  POWERS  APPENDANT. 


1.  Extinguishment  of  powers  appendant. 

3.  Mortgage  by  tenant  for  lite  of  his 

whole  estate  does  not  destroy  power 
of  leasing. 

4.  Particularly  where  right  reserved  to 

exercise  the  power. 
6.  Nor  will  it  destroy  a  power  of  sale 

and  exchange. 
14.  Review  of  the  cases  upon  powers  of 


15.  And  upon  powers  of  sale  and  ex- 
change. 


16.  Powers  not  affected  where  thefe  &  • 
mere  re-settlement. 

18.  How  recoveries  were  suffered  to  save 

powersi 

19.  Power  and  estate;  Conveyauoe  of  es- 

tate destroys  the  power. 

20.  The  same  as  to  personalty. 

23.  Etfectof  banliruptcy;  separate  power. 

24.  Badham  and  Mee,  with  observatitOil; 

25.  Badham  and  Mee  overruled. 
27.  Hole  V.  Esoott ;  joint  power. 


1.  We  have  seen  that  a  charge  on  the  estate  to  which  tfe 
power  is  appendant  cannot  be  defeated  by  an  exercise  of  the 
power  ;  it  follows,  therefore,  on  the  same  principle,  that  a  total 
alienation  of  the  estate  must  operate  as  an  extinguishment  of  the 
power  where  it  cannot, be  exercised  without  defeating  the  interest 
granted.  Thus,  if  tenant  for  life,  with  a  power  to  grant  leases  in 
possession,  convey  away  his  life  estate,  the  power  is  gone  ;  it  is 
no  longer  .  possible  for  the  donee  to  execute  it,  inasmuch  as  it 
Would  be  derogatory  to  his  own  grant,  (m)  In  Berry  v.  White, 
(x)  Bridgman,  C.  J.,  laid  it  down  that  powers  to  make  leases 
savour  and  relish  of  the  estate  and  interest  in  the  land,  and  de- 
pend upon  the  estate  in  it.     If  tenant  for  life,  who  hath  such 

power,  depart  with  his  estajte,  his  power  is  gone  ;  the  es- 
f  *5T  ]  tate  -vrhich  is  executed  by  the  power  is  raised  not  *onIy 

out  of  the  power  but  partly  out  of  the  estate  of  the 
tenant  for  life. 

<«)  See  Dougl.  293.  And  See  Cooke  v.  Bromehill,  Noy,  66.  Note,  the  letter  li«p- 
ipears  to  be  misprinteS  for  the  letter  P.  See  the  case.  This  seems  to  have  misltd 
Sir  Matthew  Hale;  see  Hard.  41S. 

(z)  Brldg.  )9y  Ban.  91. 
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2.  In  Vincent  v.  Ennys  the  power  was  to  lease  for  years,  deter- 
minable on  lives.  A  mortgage  was  made  to  a  mortgagee  and  his 
heirs ;  and  Lord  Chancellor  Kii;ig  held,  that  the  leases  granted 
after  the  mortgage  were  not  good  within  the  settlement,  and  by 
the  mortgage  the  power  was  gone  ;  and  the  same  point  was  de- 
cided the  same  way  a  few  days  before.(y) 

S.  But  in  a  later  case  Lord  Mansfield  held,  that  where  the  con- 
veyance by  the  tenant  for  life  was  only  by  way  of  mortgage  or 
security,  the  power  was  not  destroyed,  as  it  would  be  contrary  to 
the  intention  of  all  the  parties  to  hold  that  all  the  power  was  ex- 
tinguished. 

Ill  the  case  alluded  to(z)  a  tenant  for  life,  vidth  a  power  of 
leasing  at  rack-rent  in  possession  conveyed  his  life  estate  to  a 
trustee  and  his  heirs,  to  pay  out  of  the  profits  a  life  annuity,  and 
the  surplus  to  himself,  the  tenant  for  life.  He  afterwards  convey- 
ed the  estate  to  trustees  for  ninety-nine  years,  if  he  should  so  long 
live,  for  the  payment  of  his  debts,  but  with  an  express  reservation 
as  to  all  leases  granted  or  to  be  granted.  He  afterwards,  of  his 
own  authority,  granted  a  lease  under  his  power ;  and  the  question 
between  the  assignee  of  the  lessee  and  the  grantee  of  the  remain- 
der-man under  the  settlement,  after  the  death  of  the  tenant  for 
life,  was,  whether  the  operation  of  the  ^rs^  conveyance  did  not  in- 
validate the  lease.  It  was  argued,  1.  That  the  conveyance  ren- 
dered it  impossible  for  the  tenant  for  Hfe  to  grant  a  lease  which 
would  take  effect  in  possession.  2.  That  the  conveyance  had 
extinguished  the  power.  3.  The  general  opinion  of  conveyancers 
was  relied  upon.  Lord  Mansfield  did  not  hear  the  other  side. 
He  said  that  the  creation,  execution,  and  destruction  of  powers 
depend  on  the  substantial  intention  and  purpose  of  the 
parties.  It  *was  said,  1.  That  the  grantor  was  not  in  [  *5i8  j 
possession,  and  that  it  was  necessary  he  should  be,  to 
execute  the  power  ;  but  he  thought  possession  here  meant  the  re- 
fCeipt  of  the  rents  .•and  profits  [the  surplus  only  of]  which  were 
applied  to  his  use.  If  actual  possession  were  necessary,  a  leas^ig 
power  could  never  be  executed  where  the  land  is  in  .the  haads  of 
a 'tenant.    2..  It  was  .contended  ithat  by  granting  away  his  Vtfy 

(y)  3  Yin.  Abr.  432,  pi.  10;  and  Corker  y.  Eimya,  ib. 
(z)  Benv.  Bnlkeley,  Doagl.292. 
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estate,  he  extinguished  the  power.  Certainly,  where  the  whole 
life  estate  is  conveyed  away  by  the  intention  of  the  partiesj 
the  power  must  be  at  an  end,  and  cannot  be  afterwards  exercised 
to  the  prejudice  of  the  grantee.  But  the  conveyance  there  was 
only  to  let  in  a  particular  charge,  sulgect  to  .which  the  rents  and 
profits  still  belonged  to  the  tenant  for  life,  and  the  lease  could 
not  prejudice  the  security  nor  the  remainder-man,  for  the  best  rent 
must  be  reserved.  It  would  therefore  be  contrary  to  the  intention 
of  all  the  parties  to  hold  that  the  poyer  was  extinguished  by  the, 
conveyance. 

i  4.  And  in  the  late  case  of  Long  v.  Rankin,  in  the  House  of 
Lords,(a)  where  a  tenant  for  life,  with  a  power  of  leasing  at 
rack-rent,  without  a  fine,  conveyed  away  his  whole  life  estate,  by 
way  of  securing  an  annuity  for  his  life,  but  it  was  stipulated  that 
he  might  exercise  his  power  of  leasing,  with  the  consent  of  the 
grantee ;  it  was  held  that  the  power  might  be  legally  exercised 
by  the  tenant  for  life,  with  the  consent  of  the  grantee,  notwithn- 
standing  the  conveyance  of  the  life  estate.  The  power  was  to 
the'  tenants  for  life  successively,  when  and  as  they  should  respec^ 
tively  be  in  the  actual  possession  of  the  estates,  to  make  leases,  to 
commence  in  possession.  In  delivering  the  unanimous  opinion  of 
the  Judges  in  the  House  of  Lords,  Abbot,  C.  J.  observed,^  that  it 
was  obvious  that  both  the  lessor  and  the  lessees  were  estopped,  at 
least  during  Ms  life,  from  questioning  the  validity  of  the  lease  at 

law ;  and  if  the  grantees  of  the  life  estate  had  attempted 
[  *59  ]  to  disturb  the  lessees,  a  Court  of  *Equity  would  have 

restrained  them  from  doing  so.  It  is  true,  that  the  lessor 
could  not,  after  having  conveyed  his  life  estate  to  others,  derogate 
from  the  effect  of  that  conveyance  by  an  execution  of  his  power ; 
and  the  inability  to  derogate  from  a  prior  conveyance  works  what 
is  usually  called  a  suspension  of  a  power.  As  if  land  be  granted 
to  A.,  and  his  heirs,  to  such  uses  as  B.  shall  appoint,  and  in  the 
meantime  to  B.  for  his  life,  or  any  greater  estate,  here  B.  has  a 
power  to  limit  and  appoint  the  uses  of  the  fee  ;  but  if  he  makes 
a  lease  for  years  or  for  life,  before  he  executes  that  power,  com- 
mon justice  requires  that  he  should  not  derogate  from  his  own 
grant,  by  a  subsequent  appointment  of  the  fee ;  and  his  power, 

(a)  Appendix,  Ko.  2. 
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therefore,  is  suspended,  as  far  as  regards  the  lease  and  the  inter- 
est of  the  lessee,  and  his  a;ppointee  must  take  subject  to  the 
lease.  (I)  But  the  lease  to  the  defendants  was  not  in  derogation 
of  the  estate  granted  by  the  tenant  for  life,  but  rather  in  con- 
formity to  it.  The  only  question  was,  whether  the  lease,  upon 
the  death  of  the  tenant  for  life,  became  void  as  against  the  re- 
mainder-man, and  they  held  that  it  did  not.  Leases  for  years, 
made  in  virtue  of  a  power,  are  not  derived  out  of  the  estate  of 
the  lessor.  It  is  not  essential  to  the  validity  of  a  leasing  power, 
or  of  a  lease  granted  in  virtue  of  such  a  power,  that  the  lessor 
should  have  any  interest  whatever  in  the  lands  demised ;  such 
powers  are  not  unfrequently  given  to  persons  to  whom  no  estate  in 
the  land  is  given.  They  are  often  and  more  often,  given  to  per- 
sons to  whom,  as  in  the  present  instance,  a  life  estate  is  also  given. 
On  such  occasions  they  are  more  or  less  guarded,  accordiug  to 
the  discretion  of  the  settlor,  with  provisoes  as  to  rent  and  other 
matters,  for  the  benefit  of  the  remainder-man  ;  and  so  guarded, 
they  are  considered  beneficial  to  the  whole  inheritance,  and  to  all 

who.  may  successively  become  entitled  to  portions  of  it, 
[  *60  ]  as  providing  *the  means  of  keepiag  the  land  continually 

in  a  proper  state  of  cultivation.  A  leasing  power  given 
to  a  tenant  for  life  is  usually  spoken  of  in  our  books  as  a  power 
appendant  to  the  estate  of  the  tenant  for  life  ;  and  it  is  said  that 
tiie  estate  of  the  lessee  is,  in  such  a  case,  derived  out  of  the  estate 
of  the  tenant  for  life,  for  such  period  of  the  termas  he  may  happen  . 
to  live.  It  would  probably  be  more  correct  to  say,  that  it 
operates  upon  that  estate,  than  to  say  it  is  derived  out  of  it  even 
during  that  period.  It  was  not  necessary  to  say,  in  the  present 
case,  that  a  leasing  power  might  not,  by  the  terms  in  which  it  is 
given,  be  so  inseparably  annexed  to  the  estate  of  the  tenant  for 
life,  as  to  become  void  and  inoperative  if  he  parts  with  his  estate 
and  transfers  it  to  another.  This  probably  might  be  so  by  the 
terms  in  which  the  power  was  given,  because  he  who  gives  it,  may 
give  it  with  what  qualifications  he  pleases  ;  but  it  is  not  essential 
to  the  validity  of  such  a  power  that  it  should  be  appurtenant  or 
annexed  to  any  estate  in  the  land.  It  is  also  immaterial  to  the 
remainder-man  whether  or  not  it  be  so  annexed;  his  security 

(I)  This  13  not  a  good  example,  for  in  the  case  put,  the  lease  would  operate  as  a 
partial  execution  of  the  power. 
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depends  upon  the  ccHiditions  and  qualifications  under  wHch  the 
power  is  to  be  executed,  and  not  upon  the  estate  or  interest  of 
the  person  by  whom  it  is  executed.  If  these  are  not  duly  observ- 
ed, the  lease  is  void  as  against  him ;  and  if  they  are  duly  observed, 
it  matters  not  to  him  whether  the  estate  originally  given  to  Ms 
predecessors  continued  vested  in  that  predecessor  at  the  time  of 
granting  the  lease,  or  had  been  previously  transferred  to  another 
person.  Many  occasions  arise  in  which  it  becomes  important  to 
the  convenience  of  a  tenant  for  lif%that  he  should  transfer  his 
estate  to  another.  An  execution  of  the  leasing  power  after  such 
a  transfer  cannot,  for  the  reasons  already  given,  be  prejudicial  to 
the  remaider-man ;  and  the  reasons  upon  which  such  powers  have 
been  introduced,  show  that  it  may  be  more  beneficial  to  him  that 
the  leasimg  power  should  be  retained  and  continue  to  exist,  than 
that  it  should  be  extiaguished  and  annihilated.  It  ought 
[  *61  ]  not,  therefore,  *to  be  held  that  such  a  power  is  extin- 
guished by  a  transfer  of  the  estate,  unless  the  language 
of  the  deed  whereby  the  power  is  created  clearly  shows  that  the 
donor  of  the  power  intended  inseparably  to  annex  it  to  the  life 
estate  given,  and  to  a  continuance  of  that  estate  in  the  identical 
person  to  whom  it  is  given.  Now  the  power  in  this  case  was 
given  to  several,  who  are  to  take  in  succession  ;  and  the  words 
"  and  not  before  "  are  most  important.  For  looking  at  the  whole 
clause,  it  did  not  appear  that  the  donor  intended  to  annex  the 
power  to  the  estate,  and  all  the  words  of  the  clause  were  best 
satisfied  by  construing  it  to  mean  only  that  every  person  to  whom 
an  estate  for  life  was  given  might  make  leases  after,  though  not 
before  the  estate  should  have  once  vested  in  him,  and  during  its 
continuance,  whether  in  him,  or  another  deriving  under  him.  A 
lessee,  moreover,  is  in  law  and  reason  considered  as  a  purchaser; 
even  if  he  takes  at  the  best  rent  that  the  land  be  worth  at  the 
time,  because  he  forms  his  engagements  and  regulates  his  afiiairs 
upon  the  faith  of  his  lease,  and  often  expends  his  money  in  the 
improvement  of  the  land,  in  confidence  that  he  shall  reap  the 
benefit  of  his  expenditure  by  the  enjoyment  of  his  term.  And 
the  estate  of  the  purchaser  is  not  to  be  taken  from  him  unless  it 
be  for  some  good  reason,  founded  in  justice,  or  in  the  plain  inten- 
tion and  expressions  of  the  original  settlor  of  the  estate.  No  such 
reason  was  to  be  found  in  the  present  case. 
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5.  But  Lord  Eldon,  in  moving  the  affirmance  of  the  judgment 
in  this  case,  observed,  that  he  was  a  little  anxious  to  say  that  he 
desired  it  might  not  be  understood  that  he  had  given  any  opinion 
whatever  with  respect  to  the  decision  of  Een  v.  Bulkeley.  As  the 
words  of  the  power  in  Long  v.  Rankin  were  the  usual  ones,  this 
would  seem  to  make  the  decision  depend,  as  far  as  Lord  Eldon 
concurred  in  it,  on  the  right  reserved  to  execute  the  power ;  it  was 
not  considered  that  any  intention  of  the  donor  of  the  power  was 
contravened  by  that  decision. 

*6.  It  has  in  like  manner  been  determined  that  a  con-  [  *62  ] 
veyance  of  kis  whole  life  estate,  by  a  tenant  for  life,  with 
a  power  of  sale  and  exchange,  or,  which  is  the  same  thing,  whose 
consent  is  made  requisite  to  the  exercise  of  such  a  power,  will  not 
affect  his  power  where  the  conveyance  is  only  by  way  of  mortgage 
or  security. 

This  was  decided  in  a  recent  case,(6)  where  (subject  to  a  rent- 
charge  and  a  term  of  years  to  secure  it)  the  husband  and  wife 
were  tenants  for  life  successively,  with  regular  limitations  to  trus- 
tees to  preserve  contingent  remainders,  with  remainder  to  the 
children,  as  the  husband  and  wife  should  appoint,  with  limitations 
in  default  of  appointment,  to  the  children  as  tenants  in  common 
in  tail,  with  remainder  to  such  uses  as  the  wife  should  appoint, 
and  in  default  of  appointment,  to  the  right  heirs  of  the  survivor 
of  the  husband  and  wife ;  and  there  was  a  power  of  sale  and  ex- 
change to  the  trustees  during  the  lives  of  the  husband  and  wife, 
and  the  survivor,  by  their,  his  or  her  direction.  Upon  the  sale  of 
a  life  annuity,  there  being  one  child  of  the  marriage,  the  husband 
and  wife,  by  lease  and  release,  and  fine,  conveyed  the  estate  to  4 
trustee  in  fee,  (subject  to  the  child's  estate,)  for  securing  the 
annuity.  The  conveyance  recited  that  the  wife  was  entitled  to 
tie  reversion  expectant  on  the  death  of  her  daughter  without 
issue,  and  had  agreed  to  grant  the  reversion  to  the  trustee  in  fee 
to  secure  the  annuity ;  but  the  life  estates  were  conveyed,  for  the 
fee,  subject  to  the  estate  tail,  was  vested  in  the  trustee.  (I)  The 
annuitant  had  obtained  an  assignment  of  a  charge,  which  was 

(i)  Tyrrell  v.  Marsh,  3  Bing  31;  10  Moo.  305. 

(I)  The  reports  are  not  very  distinct,  and  in  the  judgment  of  the  C.  J.,  there  are 
some  obserratioDB  npon  the  operation  of  the  statute  of  uses  which  appear  to  be  erro- 
neous. 
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created  by  the  husband  and  wife,'  under  a  particular  power  of 

charging  in  the  settlement,  and  that  of  course  overrode 
[  *63  ]  the  life  estates.    *There  was  no  saving  clause  of  the 

powers  in  the  conveyance.  Afterwards  the  power  of 
sale  was  exercised  by  the  trustees,  with  the  consent  of  the  husband 
and  wife,  and  with  the  concurrence  of  the  annuitant  and  her  trus- 
tee ;  and  it  was  held  that  the  power  was  not  destroyed  by  the 
fine,  as  the  only  object  of  the  deed  and  fine  was  to  secure  the 
annuity.  The  fee,  it  was  said;  was  vested  in  the  trustee,  not  as 
an  independent  fee,  but  merely  to  secure  an  annuity.  It  was  only, 
to  exist  during  the  life  of  the  annuitant,  and  upon  her  death  it 
was  to  return  to  the  husband  and  wife.  The  case  was  not  consid- 
ered distinguishable  from  Lord  Jersey's,  to  which  we  shall  pres- 
ently advert ;  for  although  there  the  object  of  the  parties  was 
expressly  stated  in  the  deed,  yet  it  was  equally  clear  here,  upon 
the  whole  of  the  instruments  taken  together,  that  the  intention  of 
the  parties  was  to  limit  the  operation  of  the  fine  and  prevent  the 
destruction  of  the  power. 

7.  In  Davies  v.  Bush,(c)  the  estate  was  conveyed,  prior  to 
marriage,  by  the  lady's  father  to  the  husband  and  wife  succes- 
sively for  Hfe,  with  regular  remainders  to  trustees  to  preserve, 
with  remainder  to  the  children  in  strict  settlement,  remainder  to 
the  survivor  of  the  husband  and  wife  in  fee,  and  there  was  the 
common  power  of  sale  and  exchange  in  the  trustees,  at  the  request; 
of  the  husband  and  wife,  or  the  survivor.  After  the  marriage^, 
there  being  no  issue,  the  husband  and  wife  conveyed  to  a  mort- 
gagee in  fee,  subject  to  the  uses  in  favour  of  the  issue,  and  cove- 
nanted to  levy  a  fine  to  enure  to  the  mortgagee,  his  heirs  and 
assigns,  during  the  lives  of  the  husband  and  wife,  and  the  life  of 
"the  survivor,  with  remainder  to  the  uses  limited  by  the  settlement,,, 
so  as  to  confirm  them,  and  the  fine  was  levied,  and  there  was  a 
proviso  for  redemption.  The  mortgagee  having  been  paid  off, 
rd'Conveyed  to  the  uses  of  the  settlement ;  it  was  held  that  the 
fine  was  controlled  by  the  declaration  of  uses,  and  did  not  destroy 

the  contingent  remainder  in  fee  limited  to  the  survivor  of 
,[  *64  ]  the  husband  and  wife,  which  was  the  only  "point  in  the 

case.    But  the  Chief  Baron  observed,  upon  Lord  Jersey's 
ease,  and  the  other  authorities,  that  they  proved  that  where  the 
(c)  McClell.  &  To.  58. 
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uses  of  a  fine  are  led  by  a  previous  deed  expressly  referring  to  it, 
the  deed,  in  its  turn,  limits  and  controls  the  legal  effect  of  the 
fine,  preventing  it  from  destroying  those  powers,  authorities,  and 
conditions,  which  it  would  otherwise  have  destroyed.  Does  the 
fine,  the  Court  asked,  destroy  the  power  of  sale  and  exchange  ? 
This  is  precisely  Lord  Jersey's  case.  If  it  were  said  that  it  would, 
that  would  be  a  decision  directly  opposite  to  that  in  Lord  Jer- 
sey's case. 

8.  In  a  later  case,(d)  under  a  settlement,  Walmesley  was  ten- 
ant for  life  of  estates,  subject  to  the  trusts  of  several  terms  for 
raising  two  annuities  and  younger  children's  portions,  with  estates 
in  remainder  to  the  sons  of  the  marriage  in  tail  male.  The  set- 
tlement contained  a  power  of  sale  or  exchange  in  the  trustees  of 
the  settlement  by  the  direction  of  Walmesley,  with  a  power  to  the 
trustees,  by  such  direction  as  aforesaid,  to  revoke  the  old  uses, 
and  to  appoint  new  ones.  By  lease  and  release,  Walmesley  con- 
veyed his  life  estate  by  way  of  mortgage,  and  afterwards  contract- 
ed to  sell  the  estate. 

The  author,  it "  appears  from  the  printed  report,  gave  the  fol- 
lowing opinion  upon  the  case  : — That  as  the  powers  were  not  in 
this  case  inseparably  annexed  to  the  estates,  Mr.  Walmesley,  the 
mortgagor,  might  still  exercise  his  powers  of  sale  and  exchange, 
and  appointment  of  trustees  ;  but  if  the  mortgagor  would  recon- 
vey  to  Mr.  Walmesley,  the  mortgagor,  the  powers  might  with 
much  less  objection  be  exercised.  That,  in  his  opinion,  a  good 
title  might  be  made  in  either  way  ;  but  as  this  opinion  was  form- 
ed on  modem  decisions,  which  had  somewhat  altered  the  law  as 
it  formerly  stood,  but  had  not  expressly  decided  the  present  point 
to  its  fiill  extent,  the  purchaser  was  entitled,  if  he  insisted  on  it, 
to  have  his  title  fortified  by  a  decree. 

*A  bill  was  accordingly  filed,  and  it  was  contended  [  *65  ] 
that  the  tenant  for  life  could  still  exercise  his  power  of 
consenting  to  the  sale,  because  it  was  not  intended  to  act  in  dero- 
gation of  the  estates  or  rights  of  the  mortgagee  ;  that  the  case  of 
Ren  V.  Bulkeley  was  a  direct  decision  in  favour  of  the  power. 
The  Master  of  the  Rolls  observed,  that  the  biE  alleged  that  the 
plaintiff  had  offered  to  procure  the  mortgagee  to  join  in  the  con- 

(d)  Walmesley  v.  Butterworth,  Rolls,  23th  July.    Coote  on  Mortg.  698. 
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veyance,  or  to  reconvey  to  the  tenant  for  life,  the  plaintiff;  and 
the  answer  admitted  that  such  an  offer  had  been  made,  and  sub- 
mitted two  questions  to  the  Court :  first,, whether  the  power  of 
sale  and  exchange  exists  so  as  to  enable  the  vendor  to  make  a 
good  title  under  the  power ;  and,  secondly,  whether  the  mortgar 
gee  can,  in  the  way  proposed,  remedy  the  defect.  The  former 
was,  he  conceived,  the  only  point  on  which  the  opinion  of  the 
Court  was  required.  On  the  second  question  he  observed,  that 
there  appeared  to  him  no  doubt  but  that,  if  the  plaintiff  should 
procure  the  mortgagee  to  reconvey  the  estate,  and  restore  the 
plaintiff  to  his  life  estate,  the  power  of  sale  could  be  exercised. 
This  was  expressly  laid  down  iq  Edwards  v.  Slater,  and  by 
Lord  Tenterden  in  the  case  of  Long  v.  Rankin,  which  is  consist- 
ent with  the  general  suspension  of  powers.  As  to  the  first  ques- 
tion, the  point  was  expressly  decided  in  King  [Ren]  v.  Bulkeley ; 
and  though  the  contrary  seemed  to  have  been  held  in  Vincent  v. 
Ennys,  and  in  Corker  v.  Ennys,  there  referred  to,(I)  yet  the  re- 
cent case  of  Long  v.  Rankin,  in  the  House  of  Lords  in  1822,  had 
fiaally  decided  the  contest  between  these  authorities.  In  that 
case  the  tenant  for  life,  with  a  leasing  power,  having  conveyed 
away  his  life  estate  to  secure  an  annuity,  afterwards  made  a  lease ; 
and  Lord  Tenterden,  in  delivering  the  opinion  of  the  Judges  in 

the  House  of  Lords,  said,  "  We  ought  not  to  hold  that 
[  *66  ]  suchapowerisextinguishedby  the  transfer  of  the  *estate, 

unless  we  see  clearly  in  the  language  of  the  deed  wher^ 
by  the  power  is  created,  that  the  donor  of  the  power  intended  in- 
separably to  annex  it  to  the  life  estate  given,  and  to  a  continu- 
ance of  that  estate  in  the  identical  person  to  whom  it  is  given." 
If,  the  Master  of  the  Rolls  observed,  in  that  case,  the  power  was 
not  so  far  annexed  to  the  estate  as  to  prevent  the  tenant  for  life 
from  executiug  it,  after  he  had,  for  the  purpose  of  securing  the 
annuity,  parted  with  his  life  estate,  it  was  impossible  to  contend 
that  it  was  so  annexed  in  the  present  case  ;  and  if  the  intention 
«f  the  parties  was  to  prevail,  it  would  be  a  lamentable  sacrifice 
of  such  intention  to  technical  rules  and  reasonings,  to  hold  that  a 
tenant  for  life  had  parted  with  the  power  given  to  him  by  the 
settlor  by  merely  mortgaging  his  life  estate,  which  is  not,  in  the 

(I)  They  are  not  referred  to  in  the  report  in  Sougl.;  they  irere  first,  I  beUeve, 
brought  forward  in  this  work. 
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ordinary  affairs  of  mankind,  considered  as  parting  with,  the  estate 
itself.  The  case  of  Long  v.  Rankin  had  established  a  principle 
so  much  consistent  with  the  intention  of  the  parties,  rather  than 
the  technical  reasoning  with  which  it  is  supposed  to  be  inconsist- 
ent, that  he  felt  no  reluctance  in  following  such  a  principle,  and 
in  applying  it  to  the  present  case.  The  case  of  Tyrrell  t.  Marsh 
proceeded  upon  the  same  principle,  though  the  point  was  not  in 
terms  adverted  to.  He  was  therefore  of  opinion,  on  both  grounds, 
that  the  plaintiff  was  able  to  make  a  good  title  to  the  purchaser. 

9.  In  the  late  case  of  Bringloe  v.  Goodson,  which  we  have  al- 
ready fuUy  considered,  the  Court,  instead  of  relying  upon  the 
authorities  to  show  that  even  a  grant  of  the  life  estate  itself 
would  not  affect  the  power  of  leasing  in  the  tenant  for  life,  decid* 
ed  the  case  upon  the  special  ground  that  the  estate  for  life,  and, 
of  course,  the  estate  created  out  of  it,  were  overreached  by  the 
exercise  of  a  power  in  a  third  person ;  and  they  added,  that  upon 
a  careful  examination  of  aU  the  cases  (especially  Ren  v.  Bulk©* 
ley,  Goodright  v.  Oator,  Tyrrell  v.  Marsh,  and  Long  v.  Rankin,) 
it  would  be  found  that  they  were  all  so  much  distinguish- 
ed by  their  *circumstances  from  the  present,  that  no  one  [  *67  ] 
of  them  afforded  an  authority  ia  poiat.(e) 

10.  Where  a  man  was  tenant  for  life  with  remainder  (subject 
to  a  jointure  rent-charge  to  his  wife  for  life,  and  a  term  of  years 
to  trustees  to  secure  the  jointure  and  raise  portions)  to  himself  in 
fee,  with  a  power  of  exchange  to  the  trustees  with  the  consent  of 
the  tenant  for  life,  he  alone  exchanged  the  estate,  as  if  he  were 
seised  in  fee  free  from  incumbrances  ;  and  the  person  claiming  the 
fee  so  conveyed  having  sold  the  estate,  the  purchaser  objected  to 
the  title,  whereupon  the  tenant  for  life  conveyed  the  estate  which 
he  took  in  exchange  to  the  trustees  of  the  settlement,  and  they, 
with  the  approbation  of  the  tenant  for  life,  and  of  the  person 
claiming- under  him,  with  whom  the  exchange  was  made,  revoked 
the  uses  of  the  settlement,  and  conveyed  the  settled  estate  to  that 
person  in  fee  ;  or  in  other  words,  the  power  of  exchange  was  ex- 
ercised in  aid  or  substitution  of  the  invalid  exchange.  Th&, 
Court  refused  to  compel  the  purchaser  to  accept  the  title.  Lord 
C.  B.  Abinger  observed,  that  he  had  great  difficulty  in  saying 

(c)  4  Bing.  N.  C.  736;  see  sup.  p.  52. 
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that  the  purchaser  was  bound  to  accept  such  a  title.  This  ■wa:S! 
not  a  direct  sale  or  exchange  under  tlie  settlement,  but  a  prd- 
ceeding  taken  upon  an  emergency  in  order  to  satisfy  what  was 
imperfectly  done  before.  Whether  that  was  a  proper  exercise  of 
the  power  contained  in  the  settlement,  was  extremely  doubtful ; 
and  as  many  nice  questions  depended  on  the  exercise  of  powers  of 
this  nature,  he  was  much  disposed  to  think  that  the  means  which 
had  been  taken  to  make  this  exchange  effectual  within  the  power, 
were  not  sufficient  for  that  purpose.^) 

!  11.  It  is  clear  that  the  power  could  not  have  been  exercised 
against  the  first  purchaser,  and  in  strictness  of  law  the  powSr  to 

consent  might  be  held  to  be  extinguished ;  but  if  the 
[  *68  ]  foregoing  authorities  settle  the  law,  it  would  seem  *that 

the  power  might  have  been  exercised  so  as  to  defeat  the 
incumbrances  to  which  the  estate  was  still  liable.  Such  an  exer- 
cise  was  withia  the  iatention  of  the  settlement,  and  it  was  ia  con- 
firmation of  the  grant  by  the  donee  of  the  power,  and  not  ia  op- 
position to  it,  and  the  act  was  within  the  compass  of  the  power, 

12.  The  cases  appear  to  have  decided  that  a  tenant  for  life 
with  a  power  of  leasing  may  exercise'  it.(l) 

1.  Although  he  has  conveyed  away  Ms  whole  life  estate  by  way 
of  mortgage  or  security,  provided  he  has  reserved  to  himself  that 
right  against  the  incumbrancer,  (g-) 

2.  And  even  although  in  such  a  conveyance  he  has  not  reserved 
to  himself  a  right  to  exercise  his  power  as  against  the  incumbran- 
cer. (A)  But  upon  this  the  authorities  differ.  Ren  v.  Bulkeley' 
was  in  opposition  to  prior  cases,  and  Long  v.  Rankin  was  distin- 
guished from  the  case  of  Ren  v.  Bulkeley. 

But  that  he  cannot  of  course,  by  the  exercise  of  his  power, 
defeat  any  iacumbrance  which  he  has  created. 

The  cases  appear  also  to  have  decided  that  a  tenant  for  life 
with  a  power  of  sale  and  exchange  may  exercise  it. 

1.  Although  he  has  created  an  interest  out  of  his  life  estate, 
(but  reserved  his  reversion  so  as  to  remain  tenant  for  life  under 

</)  Cowgill  T.  Lord  Oxmantown,  3  You.  &  Coll.  369. 
(g-)  Long  T.  Eankin. 
M'  (h)  Ren  v.  Bulkeley. 

(1)  Wilson  Y.  Troap,  2  Cow.  R.  195. 
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the  settlement,)  and  although  he  has  not  reserved  to  himself  any 
right  to  exercise  the  power  against  his  incumbrances  :(t)  but  in 
such  a  case  the  incumbrancer  is  not  affected. 

2.  And  even  where  he  has  departed  with  his  whole  life  estate 
by  way  of  mortgage  or  security,  and  although  he  has  not  reserved 
to  himself  the  right  to  exercise  the  power  against  the  incumbran- 
cer. (A) 

13.  These  decisions  have  the  merit  of  giving  effect  to  the  inten- 
tion of  the  parties  without  infringing  upon  the  rights  of 
'others;  but  it  is  difficult  to  support  some  of  them  upon  [  *69  ] 
strict  legal  principles,  and  they  should  not  be  carried 
further.  The  writer  felt  himself  constrained  to  give  the  opinion 
in  Mr.  Walmesley's  case,  which  has  already  been  quoted,  and  the 
former  authorities  were,  as  he  anticipated,  followed  in  that  case. 
This  shows  how  much  root  they  have  taken.  Premising  then,  that 
it  seems  now  to  be  settled  that  the  object  of  a  conveyance  by  a 
person  having  a  power,  rather  than  its  legal  operation,  will  be 
considered,  it  may  still  be  useful  to  retain  in  this  work  the  ^  legal 
objections  to  the  cases,  in  order  that  principle  may  not  be  wholly 
lost  sight  of,  and  that  the  doctrine  may  be  kept  within  due  bounds. 

,  14.  And  first,  as  to  the  power  of  leasing.  It  is  settled  that  an 
alienation  of  the  life  estate  prevents  an  exercise  of  the  power :  it 
necessarily  must  have  that  operation.  The  power  cannot  be 
transferred  to  the  alienee  of  the  estate,  nor  can  it  be  reserved 
distinct  from  the  estate.  As,  therefore,  a  conveyance  of  the  whole 
estate  is  at  law  an  absolute  transfer,  although  only  by  way  of 
mortgage  or  security,  it  would  seem  that  such  a  transfer  would 
operate  to  prevent  the  exercise  of  the  power.  "With  a  view  to 
guard  against  this  operation,  it  has  been  the  practice  upon  a 
mortgage  to  make  the  security  simply  for  years,  depending  upon 
the  life,  and  for  the  mortgagor  to  covenant  not  to  exercise  his 
power  of  leasing  without  the  consent  of  the  mortgagee.  By  such 
an  arrangement,  the  donee  of  the  power  still  remains  tenant  for 
life,  and  so  fiUs  the  character  in  respect  of  which  the  power  was 
reposed  in  him.  He  is  entitled  to  place  a  restraint  on  his  exercise 
of  the  power ;  and  as  the  incumbrancer  would  consent  to  the 
exercise  of  it,  a  lease  might,  without  objection,  still  override  the 

(i)  See  Goodright  y.  Cator. 

(ft)  Tyrrell  v.  Marah.    Dayies  v.  Bush.    Walmsley  y.  Butterworth. 
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original  life  estate,  includiag  the  term  eanred  out  of  it,  just  as  4f 
no  mortgage  had  heen  created. 

But  according  to  Een  v.  Bulkeley,  no  such  precaution  is  neces- 
sary, although  it  -would  not  be  prudent  to  dispraise  with  it. 
{  *70  ]  That  case  depended  upon  Lord  Mansfield's  opinion,  *that 
a  mortgage  was,  even  at  law,  a  mere  security  for  the 
debt,  and  not  an  actual  conveyance..  Thus,  shortly  afterwarfls, 
he  held  that  a  mortgagee  to  whom  a  term  had  been  assigned  could 
not  be  sued  as  assignee  of  all  the  interest  of  the  mortgagor  before 
he  took  possession.  (Z)  But  in  Stone  r.  Bvan,(»»)  before  Lord 
Kenyon,  he  expressly  declared,  that  he  could  not  subscribe  to  the 
doctrine  laid  down  in  Eaton  v.  Jaques,  and  would  OTerrule  ^t 
without  hesitation,(«)  and  it  has  siuce  been  overruled.(o)  B,ea 
V.  Bulkeley  and  Eaton  and  Jaques  depend  strictly  on  the  same 
prfmciple.  In  Ren  V.  Bulkeley  there,  was  no  reservation  of -the 
power,  so  that  the  power  clearly  could  not  have  been  exercised 
&gainst  the  mortgagee ;  and  if  such  a  conveyance  does  not  operate 
to  destroy  the  power  or  prevent  it  from  being  exercised,  where 
will  a  court  of  law  stop  ?  May  the  mortgagee  enter,  and  yet  the 
mortgagor  exercise  the  power  ?  How  is  the  lease  to  operate  in 
possession;  that  is,  how  is  the  lessee  to  acquire  the  possession? 
Agamst  the  mortgagee  he  cannot.  Would  covenants  entered  mto 
hj  the  lessor  or  lessee  run  with  the  land  where  the  lessor  had, 
before  he  granted  the  lease,  ceased  to  have  any  portion  of  the 
legal  interest  which  was  conferred  upon  him  with  the  power  ? 
Will  a  foreclosure  discharge  the  power  ?  It  could  hardly  be  said 
to  remain,  and  yet  the  mortgagee  would  not  have  the  lega,l  estate 
more  completely  after  the  foreclosure  than  he  had  before. 

Long  and  Rankin,  without  founding  itself  on  Ren  v.  Bulkeley, 
ajnd  even  professing  not  to  confirm  it,  decided  that  the  transf^*  of 
the  whole  life  estate,  if  by  way  of  security,  did  not  destroy  the 
power,  where  the  right  to  exercise  it  against  the  incumbrancer 
was  (reserved  by  the  deed.  • 

,{l)  Eaton  y.  Jaques^  Dougl.  445.(1) 

Im)  Woodfall's  L.  &  T.  118;  Abbot  on  Merch.  14,  n.  b. 

•{n)  And  see  Mayor  of  Carlisle  v.  Blarnire,  8  East,  487. 

l(i&) 'Gopdland  T.Stephens,  ISam.  &  Aid.  593;  see  Jenkins  t.  Portman,  1  Eee.  435. 

(1)  See  Aston  y.  Miller,  2  Paige's  Ch.  B.  68;  and  Williams  t.  Bosanquet,  1  Brod. 
emdBing.  23S. 
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*The  opinion  of  the  STudges  appears  to  have  been  found-  [  *71  J 
ed  upon  the  following  grounds :  1.  That  the  life  estate 
was  not  destroyed  but  transferred.  2.  That  as  between  the  tenant 
for  life  and  the  annuitants  (the  persons  to  whom  the  life  estate 
was  transferred),  he  was  still  authorized  to  exercise  the  power. 
3.  That  the  lease  operated  by  estoppel  during  the  life  of  the 
tenant  for  life,  and  the  annuitants  would  in  equity  have  been  re- 
strained from  disturbing  the  lease.  4.  That  leases  for  years  are 
not  derived  out  of  the  estate  of  the  lessor.  5.  That  it  is  immate- 
rial to  the  remaiader-man  whether  or  not  it  is  so  annexed :  his 
security  depends  upon  the  conditions  and  qualifications  imder 
which  the  power  is  to  be  executed.  6.  That  the  language  of  this; 
power  showed  that  the  donor  did  not  intend  to  annex  the  power 
to  the  estate.  7.  That  the  lessee  is  a  purchaser,  and  his  estate  is 
not  to  be  taken  from  him  unless  it  be  for  some  good  reason  found- 
ed in  justice,  or  in  the  plain  intention  and  expressions  of  the- 
original  settlor  of  the  estate.  It  will  readily  be  observed  that  the 
7th  ground  is  common  to  every  case,  and  affords  no  specialty  ; 
and  that  the  1st,  2d,  and  3d  grounds  do  not  affect  the  real  ques- 
tion, which  is,  does  the  lease  bind  the  remainder-man  ?  The  6th' 
ground,  as  far  as  it  puts  the  case  upon  the  intention  of  the  donor, 
prevents  it  from  beiag  an  authority  of  general  application.  But 
independently  of  principle,  it  would  be  difficult  to  maintain  the 
decision  upon  this  ground,  for  the  donor's  intention  was  that  the 
power  should  hot  be  exercised  before  the  tenants  for  life  acquired 
the  estate,  from  which  an  intention  might  be  collected  that  they 
were  not  to  exercise  the  power  after  they  had  lost  the  estate. 
The  words  are,  when  and  as  they  shall  be  in  the  actual  possession, 
and  the  leases  are  to  commence  in  possession.  Does  not  this  mean' 
a  continuing  possession  ?  Suppose  a  transfer  of  the  life  estate 
whilst  it  was  a  remainder,  not  in  possession,  so  that  the  tenant  for 
life  never  could  come  into  possession,  could  he,  neverthe- 
less, exercise  the  power  ?  *If  not,  how  does  it  differ  the  [  *72  J 
case  that  the  tenant  for  life  acquires  the  possession,  but 
afterwards  parts  with  it  ?  As  far,  therefore,  as  depends  upon 
the  expressions  of  the  donor,  the  lease  does  not  appear  to  have 
been  authorized  by  the  power.  The  4th  and  5th  grounds  are  the 
only  ones  which  bear  upon  the  main  point,  as  far  as  it  depends 
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upon  principle.  The  4th  is  far  from  conclusive.  Whether  the 
lease  operates  upon  the  life  estate,  or  is  derived  out  of  it  during 
its  continuance,  is  immaterial.  The  distinction  is  merely  critical 
in  one  sense.  The  estate  is  given  to  the  donee  for  life,  and  he  is 
the  only  person  who  can  charge  that  estate  with  the  lease.  The 
power  might  have  been  given  to  a  third  person  taking  no  estate  > 
but  it  was  not.  The  donor,  therefore,  contemplated  that  the 
donee  could  not  charge  the  remainder-man  without  charging  his 
own  life  estate.  This  brings  us  to  t^  5th  ground,  that  it  is  im- 
material to  the  remainder-man  whether  or  not  the  power  is 
annexed  to  the  estate.  But  is  that  so  ?  If  the  power  is  given 
to  a  third  person,  the  donor  has  selected  him  as  one  in  whom  he 
places  confidence,  and  who  has  no  interest  to  favour  either  the 
tenant  for  life  or  the  remainder-man  at  the  expense  of  the  other. 
The  security  of  the  remainder-man,  it  is  said,  depends  upon  the 
conditions  and  qualifications  imder  which  the  power  is  to  be  exe- 
cuted. No  doubt  it  does ;  but  much  also  depends  upon  the  choice 
of  the  tenant  and  the  bona  fides  of  the  transaction.  A  lease  may  ■ 
be  perfectly  legal  under  the  power,  and  yet  not  such  a  contract  as 
would  have  been  entered  into  by  a  provident  tenant  for  life,  bind- 
ing |iis  own  estate  as  well  as  that  of  the  remainder-man.  It  may, 
therefore,  be  of  deep  importance  to  a  remainder-man  that  the  ten- 
ant for  life,  after  he  has  involved  himself  with  annuity  transactions  - 
and  transferred  his  life  estate  to  secure  them,  should  not  be  at 
liberty  to  exercise  the  power  of  leasing  under  the  direction  of  the 

annuitants  when  it  has  become  a  matter  of  little  interest 
[  *73  ]  to  himself  upon  what  terms  a  -lease  is  'granted.     If  the 

donor  were  asked,  Do  you  mean  the  tenant  for  life  to 
exercise  his  power  after  he  has  parted  with  his  life  estate  ?  be 
would  no  doubt  answer.  No.  It  is  much  easier  for  a  tenant  for 
life  to  grant  an  invalid  lease  than  it  is  for  the  remainder-man  to 
set  it  aside.  The  decision  of  the  Lords  would,  of  course,  apply 
as  well  to  a  sale  out  and  out  as  to  a  conveyance  by  way  of  mort- 
gage or  to  secure  annuities ;  and  yet  this  consequence  was  not 
adverted  to,  although,  in  delivering  the  opinion  of  the  Judges,  the 
Chief  Justice  observed,  that  it  was  not  necessary  to  say  in  that 
case  that  a  leasing  power  may  not,  by  the  terms  in  which  it  is 
given,  be  so  inseparably  annexed  to  the  estate  of  the  tenant  for 
life  as  to  become  void  and  inoperative  if  he  parts  with  his  estate 
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and  transfers  it  to  another.  This,  he  added,  probably  may  be  so 
by  the  terms  in  which  the  power  is  given,  because  he  who  gives  it 
may  give  it  with  what  qualifications  he  pleases.  It  is  to  be  re-' 
gretted  that  this  point  was  treated  as  in  any  manner  doubtful,' 
for  it  admits  of  no  doubt.  The  donor  may,  if  he  please,  give  the 
power  to  the  tenant  for  life,  exercisable  only  whilst  the  estate  for ''' 
life  is  actually  vested  in  him  ;  and  the  'real  question  in  Long  v. 
Rankin  was,  whether  that  was  not  implied  from  the  nature  of  the 
power  in  that  case :  a  sale  of  the  life  estate  out  and  out  would 
have  destroyed  the  power. 

15.  As  to  the  cases  upon  powers  of  sale  and  exchange,  they 
like  powers  of  leasing,  operate  to  overreach  the  whole  life  estate  ; 
and  no  mere  re-settlement  reserving  the'  powers,  and  not  incon- 
sistent with  them,  will,  as  we  shall  presently  see,  defeat  them. 
"But  an  interest  created  out  of  the  life  estate  cannot  be  defeated 
by  an  execution  of  the  power,  where  it  is  to  be  exercised  by  the 
tenant  for  life,  or  with  his  consent,  for  he  cannot  derogate  froin 
his  own  grant.  This  would  seem  to  present  a  considerable  diffi- 
culty :  for  as  the  powerj  from  its  nature,  is  to  operate  upon  the 
fee  in  possession,  and  not  subject  to  charges  created  by 
the  tenant  *for  life  out  of  his  interest,  for  his  own  benefit,  [  *74  ] 
and  he  is  not  allowed  to  displace  such  interest,  the 
power,  in  such  a  case,  cannot  operate  as  it  was  intended  it  should 
by  the  donor.  But  practically  this  produces  no  inconvenience, 
for  the  power  is  exercised  over  the  whole  fee,  although  it  will  not. 
so  operate,  and  the  sale  and  price  must  be  for  the  entire  fee. 
The  incumbrance  of  the  tenant  for  life  can  only  be  released  by 
the  incumbrancer  ;  and  if  he  concur,  the  power  is  satisfied,  and 
the  incumbrancer  is  protected.  If  he  do  not  join,  there  must  be 
some  unfair  dealing,  or  the  purchaser  has  not  notice  of  the  charge, ' 
in  which  case  he  pays  for  the  fee  clear  of  incumbrances,  and  yet 
he  is  fixed  with  the  charge  during  the  life  of  the  tenant  for  life. 
But  he  has  his  remedy  over  against  «the  tenant  for  life  ;  and  it 
would  only  aggravate  his  misfortune  to  hold  that  the  power  was 
badly  executed.  In  G-oodright  v.  Gator,  in  which  the  power  was 
treated  on  all  hands  as  remaining  capable  of  being  immediately 
exercised,  the  security  was  by  a  demise  and  re-demise,  and  the 
tenant  for  life  remained  such.. 

We  shall  presently  see  that  where  a  power  is  altogether  one  in 
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gross,  it  may  he  exercised  after  the  tenant  for  life  has  departed 
with  his  estate,  as  in  the  instances  of  a  power  to  a  tenant  for  lif« 
to  appoint  the  estate,  or  charge  it  in  favour  of  Ms  children  after 
his  death.  But  a  power  of  sale  and  exchange  is  intended  to 
operate  over  the  life  estate  itself,  and  therefore  the  transfer  of 
such  an  estate  to  which  such  a  power  is  annexed  opens  a  dififeremt 
view. 

The  difiSculty  in  such  cases  as  Tyrrell  v.  Marsh,  Davies  v. 
Bush,  and  Walmesley  v.  Butterworli,  was  for  a  court  of  law  to 
act  upon  the  distinction  between  a  conveyance  of  a  life  estate, 
where  it  is  upon  a  sale,  and  where  only  upon  a  mortgage.  An 
absolute  conveyance  upon  a  sale  would,  it  is  apprehended,  prevent 
the  power  from  being  exercised,  from  the  very  nature  of  the  power, 
independently  of  any  technical  question,  for  powers  of  sale  and 

exchange  are  manifestly  given  to  the  tenant  for  life  in  • 
[  *75  ]  consequence  of  the  character  which  *he  fills.     They  are 

rather  directed  to  the  management  of  the  settled  estate, 
to  its  melioration,  than  to  the  disposition  of  the  interest  in  it, 
which  is  only  the  machinery.  If,  therefore,  he  sell  his  life  es- 
tate, it  would  be  contrary  to  the  intent  of  the  donor  that  he  should 
alter  the  nature  of  the  property  by  sale,  or  exchange  the  estate 
for  another.  He ,  no  longer  fills  the  character  respect  of 
which  the  powers  were  confided  to  him.  The  Courts,  however, 
have  drawn  the  distinction,  and  considered  a  conveyance  by 
way  of  security  as  no  impediment  in  the  way  of  executing  the 
power.  In  order  to  avoid  the  other  difficulty,  it  has  sometimes 
been  the  practice,  upon  a  sale  of  the  life  estate,  to  demise  the  es- 
tate to  a  purchaser  for  a  long  term,  dependent  on  the  lessor's  life, 
with  a  covenant  by  him  to  exercise  his  powers  as  the  purchaser 
shall  direct ;  but  even  then,  during  the  term  of  the  tenant  for 
life  has  lost  that  dominion  over  the  estate  which  it  may  be  said 
he  ought  to  retain,  in  order  to  qualify  him  to  execute  his  power. 
There  is  a  marked  distinctioti  between  such  a  case  and  the  case 
before  put,  of  a  mortgage  for  years,  although  in  the  latter  case 
the  charge  may  be  equal  to  the  value  of  the  estate  ;  and  with  ref- 
erence to  this  question,  there  can  be  no  inquiry  into  the  amount ; 
it  is  still  but  a  security,  and  redeemable.  However,  even  in  the 
case  of  a  sale  for  a  term  of  years,  the  power  would  be  suspended 
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and  not  destroyed  ;  and  upon  the  surrender  of  the  term,  the  power 
might  again  be  exercised. 

These  observations  will  enable  the  student  to  ascertain  the 
grounds  of  law  in  these  cases  ;  but  he  should  not  lose  sight  of 
what  has  actually  been  decided. 


16.  Although  the  whole  estate  of  the  donee  of  the  power  is 
conveyed  by  him,  yet  if  it  is  by  way  of  a  re-settlement,  and  the 
prior  uses  are  re-limited,  and  the  prior  powers  of  sale  and  ex- 
change saved  and  confirmed,  those  powers  may  still  be 
exercised,  though  the  -present  powers  of  sale  and  *ex-  [  *76  ] 
change  are  reserved  by  the  new  settlement  to  different 
persons.  (^)  The  old  use  is  restored,  the  intention  is  expressed, 
and  no  incumbrance  is  created  to  prevent  the  exercise  of  old  pow- 
ers ;  of  course,  no  change  or  transfer  of  the  estates  of  the  re- 
mainder-men can  affect  the  powers. 

17.  These,  however,  are  cases  of  great  nicety,  and  lead  to  con- 
siderable difficulty  in  practice.  In  a  recent  case,  A.  was  tenant 
for  life  under  a  settlement,  with  remainders  over,  in  which  there 
was  a  power  of  sale  and  exchange  to  be  exercised  with  her  con- 
sent, and  the  usual  power  of  appoiuting  new  trustees  with  her 
consent.  On  her  second  marriage  she  conveyed  all  her  estates, 
by  lease  and  release,  to  trustees  and  their  heirs,  to  the  use  of  trus- 
tees for  five  hundred  years,  upon  certain  trusts,  remainder  to  such 
uses  as  she  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment, to  the  use  of  trustees  in  fee,  for  her  separate  use.  New 
trustees  were  appointed  under  the  power,  and  the  usual  deeds  ex- 
ecuted. It  was  objected  by  a  purchaser,  that  A.'s  power  to  con- 
sent to  a  sale  was  suspended  or  extinguished  by  her  cpnveyance 
on  her  second  marriage.  In  answer  to  this  objection  it  was  urged, 
that  if  the  case  were  considered  as  it  would  have  stood  before  the 
statute  of  uses,  the  fee  would  be  in  the  trustees,  in  trust  for  A., 
for  life,  with  remainders  over,  with  a  power  to  sell  with  her  con- 
sent. Now,  a  mere  conveyance  not  operating  by  wrong,  of  her 
life-estate  to  other  trustees,  in  trust  for  herself,  could  not  possibly 
disturb  her  power ;  it  would  in  no  manner  affect  the  interest  to  be 

{p)  Bopei  V.  Halifas,  App.  No.  2;  and  see  Lord  Jersey  t.  Deane,  infra. 

12* 
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defeated  by  the  exercise  of  the  power.  Why  should  not  the 
trustee  convey  according  to  his  trust,  by  her  direction,  as  well  af- 
ter as  before  the  execution  of  such  a  conveyance  ?  The  only  in- 
stance in  which  a  power  like  the  present  could  be  affected  before 
the  statute,  by  a  simple  conveyance  of  the  interest,  was  where  the 
rights  of  third  persons  were  let  in  upon  the  estate.  If  the  tenant 
for  life  sold  the  estate  to  a^tranger,  and  an  intention 
£  *77  ]  should  be  collected  that  he  was  *to  retain  the  estate  dis- 
charged from  the  power,  thaf  would  affect  the  conscience 
of  the  trustee,  and  be  a  bar  to  his  selling,  although  with  the  con- 
sent required  by  the  settlement.  The  case,  it  was  said,  in  no  re- 
spect differed  since  the  statute.  It  would  not  be  contended  that 
the  mere  transfer  of  the  life-estate  defeateS  the  power  in  the  trus- 
tees, unless  by  preventing  A.  from  consenting  to  an  exercise  of 
the  power.  There  was  not  any  rule  of  law  which  prevented  A. 
from  consenting.  Her  consent  would  not  affect  third  persons, 
but  still,  merely  so  far  as  related  to  her  interest,  act  upon  her  life- 
estate  under  the  original  settlement.  It  was  considered,  there- 
fore, that  by  removing  the  term  of  five  hundred  years  out  of  the 
way  the  power  might  be  exercised  with  effect.  But  in  order  to 
obviate  all  difficulty,  it  was  recommended  that  A.  should  appoint 
the  estate  to  herself  for  life.  She  would  then  be  in  of  her  old 
use,  and  might  well  execute  her  power.  It  would  be  the  mere 
case  of  a  conveyance  of  the  life-estate,  by  an  innocent  convey- 
ance, to  a  releasee,  to  the  use  of  herself  for  life.  The  use  she 
would  take  under  the  conveyance  would  in  no  respect  be  different 
from  the  use  which  was  before  vested  in  her.  If  no  use  had  been 
declared,  the  old  use  would  have  resulted  to  her,  and  the  expresg 
limitation  of  the  use  would  not  render  it  a  new  one.  This  was 
the  a/rgimentfor  the  seller. 

The  purchaser,  however,  chose  to  be  himself  at  the  expense  of 
an  act  of  parliament,  by  which — after  reciting  that  doubts  had 
arisen,  whether,  upon  the  execution  of  the  settlement  on  the  sec- 
ond marriage,  A.'s  powers  of  consenting  to  a  sale,  and  to  the  ap- 
pointment of  new  trustees,  did  not  become  suspended  or  extin- 
guished ;  and  in  case  such  powers  were  only  suspended,  whether, 
upon  the  execution  of  the  deeds  appointing  new  trustees,  the  same 
did  not  become  absolutely  extinguished — the  powers  were  con- 
firmed. The  objections  were  not  considered  of  much  weight,  al- 
though the  act  was  allowed  to  pass. 
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18.  Before  the  late  act  for  the  abolition  of  fines  *and  [  *78,  J 
recoTeries,  where  a  tenant  for  life  agreed  to  join  in 
making  a  tenant  to  the  precipe  for  suffering  a  recovery,  the  uni- 
versal practice  was  to  convey  only  during  the  joint  lives  of  him- 
self and  the  tenant  to  the  precipe.  And  it  was  also  customary  in 
these  cases,  to  insert  an  express  declaration  that  the  demise  or 

■  conveyance  should  not  affect,  but,  on  the  contrary,  be  subservient 
to,  the  powers.  These  precautions  applied  to  powers  in  gross  as 
well  as  to  powers  appendant,  because  the  object  was  to  leave  a 
reversion  in  the  tenant  for  life  ;(g)  the  estate  for  life  was  re-lim- 
ited to  him  in  such  cases,  and  the  power  might  afterwards  be  exe- 
cuted in  the  same  manner  as  if  the  donee  had  not  parted  with 
any  portion  of  his  estate.  Sometimes  upon  a  recovery  the  estate 
was  conveyed  for  the  joint  lives  of  the  tenant  to  the  precipe  and 
the  tenant  for  life  ;  and  a  clause  was  inserted  for  making  void  the 
conveyance,  in  case  a  very  large  sum  was  not  paid  within  a  given 
time  to  the  tenant  for  life  ;  the  money  of  course  was  not  paid, 
and  then  the  tenant  for  life  was  in  of  his  old  estate  to  which  the 
powers  were  annexed ;  nor  did  this  mode  affect  the  validity  of  the 
recovery,  it  being  sufficient  that  the  tenant  to  the  precipe  had  the 
freehold  at  the  time  of  suffering  the  recovery. 

19.  In  the  case  of  Roper  v.  Halifax(r)  there  was  a  settlement, 
with  a  power  of  sale  in  the  trustees,  with  the  consent  of  the  ten- 
ant for  life.  A  recovery  was  suffered,  in  which  the  tenant  in 
tail  only  was  vouched,  which  was  to  enure,  to  confirm  the  estates 
previous  to  the  estate-tail,  and  the  powers  annexed  to  them,  and 
subject  thereto,  to  the  joint  appointment  of  the  father,  tenant  for 
life,  and  son,  tenant  in  tail  under  the  settlement.  The  deed 
making  the  tenant  to  the  precipe  contained  100,000^. 
clause,  as  it  is  called  ;  *and  the  estate  was  vested  in  the  [  *'1^9  ] 
tenant  to  the  precipe  for  the  joint  lives  of  him  and  the 
tenant  for  life  only.  The  father  and  son  made  a  joint  appoint- 
ment (subject  to  the  aforesaid  estates  and  powers),  to  new  uses  ; 
and  the  trustees,  and  the  father  and  son,  conveyed  (subject  as 

(g)  Videpo3t. 

(j)  C.  B.  T.  &  M.  Terms  1616.  MS.  As  thia  case  is  now  reported  in  8  Taunt. 
845,  the  report  in  the  Appendix  has  been  omitted.  The  sketch  of  an  argument  writ- 
ten by  the  Author,  as  Counsel,  in  favour  of  the  destruction  of  the  power,  is  inserted 
in  the  Appendix,  No.  3  ;  see  Doe  v.  Lord  Scarborough,  8  Adol.  &  Ell.  2. 
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aforesaid)  to  new  uses,  recapitulating  the  old  ones  previously  to 
the  estate  tail,  and  new  powers  of  sale,  &c.  were  given.  It  was 
held,  that  the  power  of  sale  under  the  original  settlement  was  not 
destroyed  by  the  recovery  or  by  the  new  settlement. 

20.  Where  an  estate  is  limited  to  such  uses  as  A.  shall  appoint, 
and  in  default  of  and  until  appointment  to  him  in  fee,  the  power 
is  clearly  appendant ;  and  by  a  conveyance  of  his  interest  would 
be  destroyed.  This  point  is  very  important,  as  the  limitation  is 
similar  in  effect  to  the  usual  limitation* to  bar  dower,  of  which  we 
shall  hereafter  have  occasion  to  speak.  In  Penn  v.  Peacock,(s) 
an  estate  was  conveyed  to  a  trustee  in  fee,  in  trust,  to  pay  the 
rents  to  the  separate  use  of  a  woman  for  life,  and,  after  her  de- 
cease, in  trust,  for  such  uses  as  she  should  by  will  appoint,  and 
for  want  of  appointment  to  her  own  right  heirs.  She  joined  with 
her  husband  in  conveying  the  estate  by  demise,  with  a  fine,  to  a 
mortgagee.  And  it  was  insisted  for  her,  that  she  had  but  a  mere 
naked  power  without  any  interest,  and  could  not  be  barred  by 
the  fine.  Lord  Talbot,  however,  held  that  it  was  a  power 
coupled  with  an  interest,  and  annexed  to  her  inheritance,  and  so 
destroyed  by  a  fine,  since  that  a  lease  and  release,  or  any  other 
conveyance,  will  carry  with  them  all  powers  that  are  joined  to 
the  estate. 

21.  This  case  appears  clearly  to  answer  an  objection  some- 
times taken,  that  where  the  power  only  authorizes  a  disposition 
by  will,  the  title  cannot  be  accepted  ;  for  it  is  clear,  that  where 
the  party  could  convey  the  fee  if  the  power  were  void,  he  may 
make  a  good  title,  as  he  would  not  be  permitted  to  avoid  his  own 

grant  by  a  future  exercise  of  the  power.  But  where  he 
[  *80  ]  cannot  convey  the  fee  independently  *of  the  power,  the 

objection  holds  ;  if  he  be  tenant  for  life  of  the  legal  estate, 
remainder  to  such  uses  as  he  shall  by  will,  remainder  to  a  trustee 
in  fee,  in  trust  for  his  right  heirs,  the  estate  for  life  and  remain- 
der could  not  coalesce,  but  his  right  heir  would  take  as  a  pur- 
chaser, and  consequently,  the  destruction  of  the  power  would  not 
help  the  purchaser.  (Q. 

22.  The  same  rule  is  applied  to  personal  estate:  therefore, 
Wtiere  a  man  was,  under  a  will,  tenant  for  life  of  certain  funded 

(«)  For.  41 ;  Webb  t.  Lord  Shaftesbury,  8  Myl.  &  Kee.  599. 
(0  See  Partes  v.  White,  11  Ves.  jun.  209. 
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property,  and  then  for  such  persons,  &o.  as  he  should  appoint  by 
will ;  and  in  default  of  appointment,  the  trust  was  for.  his  execu- 
tors or  administrators ;  it  was  held,  that  he  might  assign  the 
fund'  absolutely  ;(m)  and  where,  in  default  of  appointment,  the 
fund  is  settled  on  another,  the  donee  may,  with  the  concurrence  of 
that  person,  make  a  present  title  to  the  fimd ;  for,  by  analogy  to 
powers  on  real  estate,  such  a  power  may  be  parted  with,  that  is, 
released  or  extinguished. 

23.  It  is  to  be  observed,  that  as  to  the  destruction  of  the 
power,  the  effect  is  the  same,  although  the  estate  is  conveyed  by 
operation  of  law.  Thus  it  has  been  determined,  that  where  a 
man  tenant  for  life,  with  remainder  over,  and  the  ultimate  re- 
mainder to  himself  in  fee',  with  a  power  of  revocation,  became 
bankrupt,  and  the  intermediate  estates  had  become  incapable  of 
taking  effect,  the  life-estate  and  remainder  in  fee,  or  rdither  the 
fee  in  possession,  vested  in  the  assignees,  and  his  power  of  revo- 
cation was  gone.(x) 

24.  In  Badham  v.  Mee,(y)  where  a  father  was  tenant  for  life', 
with  remainder  to  such  of  his  sons  as  he  should  appoint,  subject 
to  charges  for  the  other  children ;  and  in  default  of  ap- 
pointment there  were  limitations  to  the  sons  *successively  [  *81  ] 
in  tail  male,  with  remainder  to  the  father  in  fee,  and  he 
became  a  bankrupt ;  the  Court  of  0.  P.  held,  that  after  the  bank- 
ruptcy the  father's  power  ceased,  and  an  appointment  by  him 
under  the  power,  to  a  son  in  fee,  was  void.  This  opinion  was 
expressed  upon  a  case  directed  by  the  Court  of  Chancery,  and 
consequently  we  are  left  to  conjecture  the  grounds  of  the  judg- 
ment. It  does  not  appear  capable  of  being  supported  consistently 
with  established  principles.  The  father  could  not  affect  the  ulti- 
mate remainder  in  fee  vested  in  the  assignees,  but  as  between  the 
issue  of  the  marriage,  the  power  subsisted  and  was  capable  of 
being  exercised.  As  long  as  there  was  issue  of  the  marriage 
capable  of  taking  under  the  limitations  in  the  settlement,  the  ap- 
pointment would  be  operative  ;  but  if  the  remainder  in  fee  would 

1   into  possession  if  there  had  been  no  appointment, 

(«)  Kirkpatriok  v.  Capel,  V.  C.  T.  T.  ]819.  MS.;  Webb  v.  Lord  Shaftesbury,  3 
Myl.  &  Kee.  599.     Cherry  t.  Boultbee,  2  Kee.  324. 

(a:)  Anon.  Lofft.  71;  Doe  t.  Britain,  12  Barn.  &  Aid.  93.    See  Thorpe  v.  Goodall, 
17Ve9.jun.  388.460. 

(1/)  7  Bing.  695;  1  Moo.  &  So.  14. 
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then  the  estate  created  by  the  appointment  -would  cease.  (I)  It 
is  no  objection  that  a  remainder  cannot  be  limited  on  a  base 
fee,  and  that  a  fee  could  not  have  been  limited  upon  a  fee  by  the 
original*  settlement.  For  the  ultimate  remainder  in  fee,  which 
vested  in  the  assignees,  was  not  displaced  out  of  them,  and  the 
appointment  was  in  its  operation  cut  down  to  a  base  fee,  by  the 
power  of  the  Bankrupt  Act.  The  effect  was  no  more  than  the 
common  operation  of  a  fine  by  a  tenant  in  tail,  with  remainder  in 
fee  to  another.  And  the  bankrupt  4aw  ought  not  to  be  held  to 
destroy  the  powers  in  a  family  settlement,  where  their  existence; 
and  the  exercise  of  them  do  not  affect  the  rights  of  the  creditors.  I 
Since  the  above  observations  were  written,  the  case  came  before 

the  Master  of  the  Rolls,  when  the  confirmation  of  the 
-[  *82  ]  certificate  was  opposed,(2r)  and  it  was  *insisted,  1.  That 

the  bankruptcy  destroyed  the  power ;  2.  That  if  not  de- 
stroyed, the  appointment  was  bad.  The  learned  Judge  said  it 
was  conjectured  in  this  case,  from  an  observation  made  by  one  of 
the  Judges  in  the  course  of  the  argument,  that  the  Court  of  Com- 
mon Pleas  decided  against  the  validity  of  the  appointment,  upon 
the  ground  that  by  the  execution  of  a  power  no  estate  can  be  cre- 
ated which  would  not  have  been  valid,  if  limited  in  the  deed  cre- 
ating the  power ;  if,  therefore,  it  were  admitted  that  the  power  of 
appointment  continued  in  the  bankrupt,  notwithstanding  his  bank- 
ruptcy, and  that  the  appointment  in  favour  of  the  eldest  son  in  fee 
might  be  construed  as  an  appointment  creating  a  base  fee  only, 
and  not  prejudicing  the  remainder,  which  passed  to  the  assignees 
under  the  commission,  the  appointment  would,  nevertheless,  be 
void,  because  a  limitation  to  that  effect  would  have  been  void  in 
tRe  original  deed  creating  the  power,  inasmuch  as  the  rule  of  law 
does  not  permit  one  fee  to  be  limited  after  another,  although  the 
first  fee  be  only  a  base  or  determinable  fee.  This  rule  applies  to 
the  present  case,  in  which  the  donee  has  a  particular  and  a  gen- 
eral power,  and  will  support  the  opinion  which  has  been  formed 
by  the  Judges  of  the  Court  of  Common  Pleas.     As  he  confirmed 

(a)  1  Myl.  &  Kee.  32. 

(I)  In  Hole  V.  Escott,  4  Myl.  &  Cra.  187,  the  observations  in  the  text  were,  I  am 
told,  treated  at  the  bar  as  ambiguous.  The  Lord  Chancellor  observed,  that  the 
author,  in  his  observations  upon  Badham  v.  Mee,  assumed,  as  he  understood  the  pas- 
sage, that  the  appointment  would  be  void  as  against  the  assignees.  This  was  the 
sense  in  which  the  passage  was  introduced, 
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the  opinion  of  the  Court  of  Common  Pleas  on  this  point,  it  was 
unnecessary,  he  said,  that  he  should  express  any  opinion  on  the 
other  views  of  the  case  which  had  been  taken  in  the  argument  at 
the  bar  ;  he  therefore  made  his  decree  to  the  effect  of  the  certifi- 
cate. 

There  appears  to  be  no  ground  for  the  doubt  suggested  as  to 
the  extinction  of  the  power  ;(I)  and  the  other  point  does  not  seem 
to  have  received  from  the  Court  the  consideration  which  it  de- 
serves.   If  such  a  power  cannot  be  exercised  after  the  baniruptcy, 
the  power  of  selection  is  gone,  and,  in  some  cases,  the  immediate 
limitation  over,  in  default  of  appointment,  may  be  to 
strangers.     In  Badham  v.  Mee,  the  *knot  was  rather  cut  [  *83  ] 
than  untied,  for  the  appointment  was  to  the  eldest  son  in 
fee,  and  the  limitation,  in  default  of  appointment,  was  to  him  in 
tail,  so  that  much  mischief  was  not  done  by  the  decision  in  the 
particular  case,  however  injurious  it  may  be,  as  establishing  a  false  ■ 
principle. 

25.  But  Badham  and  Mee  has,  since  the  publication  of  the  fore- 
going observations,  been  overruled  by  the  case  of  Jones  v.  Win- 
wood,  (o)  There  the  estate  was  limited  to  the  joint  appointment 
of  the  husband  and  wife,  and  in  default  of  appointment  to  the 
husband  and  wife  successively  for  life,  with  intervening  remain- 
ders to  a  trustee  to  preserve  contingent  remainders,  remainder  to 
their  children  in  tail,  remainder  to  the  husband  in  fee.  The 
husband  having  become  insolvent  conveyed  all  his  estates  in  the 
premises  to  the  provisional  assignee,  who  conveyed  to  the  partic- 
ular assignee,  and  afterwards  the  husband  and  wife  appointed  the 
estate  under  their  power  to  trustees  in  fee  to  sell,  and  it  was  held, 
that  the  power  was  not  destroyed  by  the  conveyance  of  the  hus- 
band to  the  provisional  assignee,  which  of  course  passed  his  life 
estate  and  remainder  in  fee.  The  Court  of  Exchequer  were  of 
opinion,  that  the  power  might  be  exercised  so  as  to  create  limitar 
tions,  which  would  apply  to  the  life  estate  of  the  wife  and  the 
estates  tail  of  the  children,  and  which  might  legally  have  been 
introduced  into  the  original  deed. 

They  thought  that  the  power  was  well  executed  so  as  to  convey 
the  estate  for  life  of  the  wife  and  the  estates  tail  of  the  children 

(a)  4  Mees.  &  WUs.  653;  10  Sim.  150. 
(I)  See  note  to  p.  81. 
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to  the  trustees.  They  repudiated  the  doctrine  laid  down  by  Sir 
John  Leach,  in  affirming  the  certificate  in  Badham  v.  Mee.  They 
did  not  think  it  right  to  translate  into  words  the  effect  of  the 
Appointment  under  the  power  taken  ia  conjunction  with  the  other 
circumstances,  and  then  to  consider  whether  such  limitations  could, 
accordiQg  to  the  peculiar  rules  affecting  the  transmission  of  landed 
property,  have  been  legally  inserted  in  the  original  deed. 
[  *84  j  *The  utmost  extent  to  which  the  principle  could  be  car- 
ried (and  that  might  be  questionable)  would  be  to  insert 
the  limitations  actually  contained  in  the  appointment  itself  in  the 
original  deed,  and  then  to  examine  whether  such  limitations  would 
be  repugnant  to  any  known  rule  of  law.  Now  here  there  would 
have  been  no  incongruity ;  a  fee  would  have  been  given  to  the 
trustees,  and  no  more.  But  then,  as  the  husband  had  previously 
by  an  innocent  conveyance  conveyed  away  his  life  estate  and  his 
reversion  in  fee,  he  could  not  derogate  from  his  own  previoug 
conveyance,  and  therefore  the  deed  did  not  operate  on  the  estates 
previously  assigned. 

26.  The  expression  in  the  judgment,  that  the  execution  of  the 
power  carried  the  estate  for  life  of  the  wife  and  the  estates  tail 
of  the  children,  must  be  understood  to  mean,  not  that  the  appointee 
took  those  very  estates,  but,  on  the  contrary,  that  the  appointment 
defeated  those  estates,  and  the  appointee  took  the  estate  appointed 
to  him  duriag  such  time  as  those  several  estates,  if  not  defeated, 
would  have  endured. 

27.  In  a  later  case,(6)  the  estate  was  settled  to  the  use  of  the 
husband  for  life,  remainder  to  trustees  for  his  life  to  preserve  con- 

^tingent  remainders,  remainder  (subject  to  a  jointure  rent-charge 
and  a  term  of  years  for  securing  it)  to  the  use  of  such  children  of 
the  marriage  as  the  husband  and  wife  should  jointly,  or  in  default 
thereof  as  the  survivor  should  appoint,  and  in  default  of  such 
appointment,  to  the  issue  living  at  the  death  of  the  survivor(I) 
£in  fee,  I  suppose],  and  in  default  thereof  to  the  use  of  the  hus- 
band's light  heirs.  After  the  husband's  bankruptcy  a  joint  ap- 
pointment was  executed :  the  wife  survived  the  husband,  and  exe- 
cuted a  separate  appointment,  It  was  held,  that  the 
[  *85  ]  *contingent  remaiader  to  the  issue  had  failed,  and  that 

(i)  Hole  V.  Esoott,  2  Kee.  Ui. 

(I)  The  marginal  abstract,  in  i  Myl.  &  Cra.  187,  states  this  limitation  inaccurately. 
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the  joint  power  could  not  be  exercised  after  the  bankruptcy. 
The  Court  observed,  that  the  appointment  could  only  take  effpct 
out  of  the  ultimate  remainder  in  fee  vested  in  the  husband  [or 
rather  that  it  would  operate  to  divest  that  estate]  ;  and  if  the 
power  had  been  to  be  exercised  by  the  husband  alone,  upon  the 
authority  of  Badham  and  Mee,  it  would  have  been  extinguished, 
and  the  question  therefore  was  reduced  to  this,  whether  the 
husband,  who  could  not  exercise  a  separate  power,  could  exercise 
a  joint  power  of  appointment  vested  in  him  and  his  wife.  The 
estate  for  life  in  the  husband  and  the  ultimate  remainder  in  fee 
were  vested  in  the  assignees  by  act  of  law,  in  this  respect  equiva- 
lent to  a  conveyance.  If  there  had  been  a  conveyance,  the  hus- 
band could  not  have  derogated  from  his  grant,  and  the  Court 
thought  that  he  could  not  by  joining  his  wife  defeat  the  effect  of 
the  act  of  law  to  which  his  estate  had  become  subject,  and  his  dis- 
qualification made  it  impossible  that  the  joint  power  should  be 
exercised. 


SECTION  IV. 


OF   THE  EXTINGUISHMENT   OP   POWERS   COLLATERAL   OR  IN   GROSS. 


1 .  Not  by  a  conveyance  to  the  life  estate.- 13.  But  may  be  by  a  new  settlement. 

2.  Nor  by  an  innocent  conveyance  in  fee   |  4.  Object  of  tlie  power  immaterial. 


1.  An  assignment  of  totum  statum  suum,  or  other  alteration 
of  the  estate  for  life,  does  not  affect  such  a  power  ;  so  if  the  donee 
be  tenant  for  years,  and  survive  the  years,  still  he  may 
exercise  his  power,(c)  because  the  power  does  not  *fall  [  *86  ] 
within  the  compass  of  his  estate,  but  takes  effect  out  of 

an  interest  not  vested  in  him. 

2.  And  although  the  tenant  for  life  assume  to  pass  a  fee,  yet  if 
he  convey  by  an  innocent  conveyance,  as  a  bargain  and  sale,(<f) 

(c)  Savile  v.  Blacket,  1  P.  Wms.  777. 

(d)  Edwards  t.  Slater,  Hard.  410;  Jenkins  y.  Eemis,  1  Ch.  Ca.  103. 
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coTenant  to  stand  sdsed,  or  lease  and  release,(e)  the  power  will 
not  be  destroyed,  for  this  obvious  reason,  that  the  conveyaniGps 
enumerated  pass  only  what  the  tenant  for  life  lawfully  may  pass, 
viz.  his  estate  for  life ;  so  if  the  donee  of  a  power  in  gross  be 
only  tenant  for  years,  an  assignment  of  his  whole  term  will  not 
defeat  his  power.(/)'  And  by  a  parity  of  reason,  a  re-convey- 
ance or  re-assignment  to  the  donee  of  the  power  will  not 
affect  it. 

3.  But  if  a  tenant  for  life  with  a  power  in  gross  join  in  a 
settlement  to  new  uses,  although  he  is  still  made  tenant  for  life^ 
his  power  is  destroyed  where  the  contrary  construction  would  enar 
ble  him  to  defeat  his  own  grant.(g-)  la  such  cases,  therefore, 
a  new  power  should  be  reserved. 

4.  The  cases  have  generally  turned  on  particular  powers,  as  a 
power  of  jointuring,  or  a  power  of  charging  with  younger  child- 
ren's portions ;  but  they  seem  to  establish  this  general  principl©, 
that  every  power  in  gross  may  well  be  exercised,  although  the  do- 
nee may  have  previously  parted,  by  an  iimocent  conveyance,  with 
the  estate  to  which  it  was  annexed,  in  privity.  Where  a  person  is 
tenant  for  life,  with  a  power  to  appoint  the  reversion,  or  tenant 
for  life,  with  remainders  over,  with  a  power  of  revocation,  in  the 
first  case,  the  power  is  wholly  a  power  in  gross  ;  in  the  second,.it 
is  in  gross  as  to  the  remainders,  although  appendant  to  the  life- 
estate.  But,  nevertheless,  it  has  been  doubted,  whether,  in  either 
case,  the  donee  can  exercise  his  power  after  having  departed  with 

his  life-estate.  Mr.  Booth,  it  seems,  entertained  this 
[  *87  ]  *doubt.     It  is  said,  that  in  a  case  where  A.  was  tenant 

for  life,  with  remainder  to  suoh  uses  as  he  and  his  wife, 
ftotwithstanding  her  infancy,  should  appoint,  and  they  executed 
9J1  appointment  during  her  infancy,  and  A.  conveyed  his  estate 
for  life,  by  lease  and  release,  by  way  of  mortgage ;  he  (Mr. 
Pooth)  doubted  whether  a  new  appointment,  on  her  coming  of 
age,  would  make  good  the  security,  the  husband  having  parted 
with  his  estate  for  life,  which  (he  thought)  destroyed  the  power 
of  o/ppomtment.    To  avoid  any  doubt  on  this  point,  where  A.  is 

(e)  Phitton's  case,  cited  Hard.  412;  Serope  v.  Offley,  4  Bro.  P.  C.  237.    See  p. 
241,  where  it  appears  that  the  appointee  recovered  in  ejectment. 
(/)  Savilev.  Blaoket,  1  P.  Wms.  777. 
is)  Ibid. 
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tenant  for  life,  remainder  as  lie  shall  appoint,  it  is  usual  to  first 
appoint  the  estate,  and  then  convey  the  life-estate.  And  this,  it 
is  qiiite  clear,  may  be  done  by  the  same  deed,  although  ex  abim^ 
danti  cautela,  some  have  exercised  the  power  by  one  deed,  and 
conveyed  the  estate  by  another.  It  will  here,  however,  be  proper 
to  inquire,  whether  the  above  opinion  can  be  supported.  A  dif- 
ference of  opinion  has  certainly  been  expressed.  In  Roll's  report 
of  Snape  and  Turton,(A)  the  Court  said,  that  if  tenant  for  life, 
with  power  of  revocation,  makes  a  lease  for  life,  that  suspends 
his  power  as  to  the  fee.  This,  however,  it  is  conceived,  meant 
only  that  he  could  not  defeat  the  lease  for  life. (I)  In  Clark  V; 
Philips(i)  it  is  said,  that  Kneeling  and  Twisden  were  of  different 
opinions  in  this  point,  viz.  If  he  that  hath  power  of  revocation 
over  lands  make  a  lease  for  life,  whether  it  suspends  the  power 
only,  as  a  lease  for  years  would  do,  or  extinguish  it  as  a  feoff- 
ment. (II)  And  in  Herring  v.  Brown,  Justice  Lutwich  said,  that 
if  a  power  of  revocation  is  annexed  to  an  estate  for  life, 
and  that  estate  *determines  before  the  power  is  executed,  [  *88  ] 
by  that  means  the  power  is  extinguished.  (A)  This  is  all 
the  authority  that  I  have  met  with  in  favour  of  the  extinction  of 
the  power,  and  it  must  be  admitted  not  to  be  of  much  weight. 
For  Keeling  and  Twisden  were  opposed  to  each  other,  and  the  ob- 
servation of  Justice  Lutwich  was  cxtrarjudicial  and  his  opinion  upon 
the  main  point  in  the  case  was  overruled  by  six  Judges.  On  the 
other  hand,  the  decision  in  Edwards  v.  Slater  is  directly  the  other 
way.  There  the  donee  made  a  bwrgain  and  sale  in  fee,  and 
Lord  Chief  Justice  Hale  expressly  said,  that  if  the  ba/rgainor  had 
a  power  of  revocation,  he  might  well  execute  it  after  the  execut- 
ing this  convey cmce  .-(Z)  and  he  said,  that  if  the  tenant  for  life 

(ft)  2  Ab.  263,  pi.  2. 
(f)  1  Ventr.  42. 
(/(•)  Carth.  24. 

(I)  Hard.  413.  See  10  East,  443;  Maling  v.  Hill,  1  Cox,  186;  where  the  opinion 
of  the  Court  may  have  depended  on  other  grounds. 

(I)  Mr.  Sanders,  1  Uses,  173,  supposes  the  Court  to  have  intended  «  lease  made 
for  the  life  of  the  lessee,  and  not  of  the  lessor,  and  by  feoffment,  which' might  be  con- 
sidered as  having  displaced  the  reversion  out  of  which  the  use  to  be  created  by  the 
power  was  to  arise. 

(II)  Keble  stales,  that  Keeling  and  Moreton  were  opposed  to  Twisden.  Neither  of 
the  Reporters  states  what  estate  the  donee  of  the  power  had.  2  Keb.  555,  nom.  Clerk 
f .  Pywell. 
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had  a  power  of  reTocation,  and  should  make  a  lease,  that  would 
not  destroy  his  power,  because  no  estate  is  displaced  by  it.  So, 
in  Savile  v.  Blacket(m)  there  was  a  tenant  for  99  years,  if  he 
should  so  long  live,  with  a  power  to  charge  the  lands ;  and  Lord 
Macclesfield  held,  that  he  would  have  had  this  power  though  he 
should  have  survived  the  term  of  99  years ;  for  still  he  might 
have  charged  the  premises  therewith ;  so  might  be  have  done 
,  though  he  had  assigned  over  the  term ;  and  although  this  case 
turned  on  a  particular  power,  yet  i^is  impossible,  without  dis- 
carding all  principle,  to  distinguish  it  from  the  case  of  a  general 
power.(i)  Hale's  argument,  that  a  lease  does  not  destroy  the 
power  of  revocation,  because  no  estate  is  displaced  by  it,  applies 
as  forcibly  to  a  lease  for  life  as  a  lease  for  years,  and  refers  the 
doctrine  to  the  true  ground. 

The  result  clearly  is,  that  the  power  is  not  in  such  case  destroy- 
ed. ^The  contrary  doctrine   appears  to  owe  its  origin  to  powers 

having  been  on  their  first  introduction  after  the  statute 
[  *89  ]  of  uses  assimilated  to  conditions  at  common  law,  *which 

they  do  not  resemble.  By  the  common  law,  if  lessee  for 
life,  upon  condition  to  have  a  fee,  made  a  lease  for  life,  that  pre- 
vented the  estate  rising  under  the  condition,  because  the  privity  of 
the  estate  was  destroyed.(n')  But  this  could  neyer  apply  to  a  power 
which  is  a  mere  declaration  of  trust  upon  which  the  statute  of  uses 
operates,  and  this  seems  to  have  struck  the  Judges  in  Bullock  v. 
Thorne,(o)  where  Walmesley,  Justice,  held,  that  a  lease  for 
years  does  not  suspend  the  power  of  revocation  if  it  be  raised  by 
way  of  use,  otherwise,  if  it  is  of  a  condition  annexed  to  an  estate 
in  possession.  And  the  Cour|i  held,  that,  if  one  has  a  power  of 
revocation  entire,  and  he  extinguishes,  or  suspends,  the  power  in 
part,  he  may  still  revoke  for  the  residue,  if  it  be  by  way  of  use, 
but  not  so  of  a  condition  ammexed  to  the  lattd.Qp') 

(m)  1  P.  Wms.  777. 

(n)  Lord  Stafford's  case,  8  Rep.  73. 

(o)  Mo.  615. 

(i)  See  the  observations  on  the  suspension  of  a  power,  supra. 

(p)  See  7  &  8  Viet.  c.  76,  ».  5. 
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SECTION  V. 


OP   CASES   COMMON   TO   BOTH   POWERS   APPENDANT   AND   IN  GROSS. 


1.  Power  not  simply  collateral  may  be 

released. 

2.  Or  defeasanoed. 

6.  .Not  extinguished  by  a  partial  execu- 

tion with  a  new  power. 

7.  Extinguished  by  a   tortious  convey- 

ance. 

8.  Not  by  the  acceptance  of  a  feoffment. 

9.  Cases  where  a  feoffment,  &o.  will  not 

extinguish  a  power. 

10.  Cases  where  a  feoffment,  &c.  will  exe- 

cute a  power. 

11.  Or  operate  as  a  confirmation. 


13.  Partial  bar  of  a  power  appendant  or 

in  gross. 

14.  Power  to  appoint  children  may  be 

barred  or  released. 

15.  West  V.  Barney. 

17.  Effect  of  a  release  for  the  donee's 

own  benefit. 
19.  The  operation  of  deeds  under  the  Act 

abolishing    fines    and    recoveries 

on  powers. 

21.  Feoffments  now  innocent  conveyances. 

22.  Extinguishment  and  release  of  powers 

by  married  women  under  the  Act. 


1.  A  PRESENT  power,  not  simply  collateral,  may  be  extinguished 
by  release  to  any  one  who  has  an  estate  of  freehold 

•in  the  land,  in  possession,  reversion,  or  remainder ;  and  [  *90  ] 
thereby  the  estates,  which  were  before  defeasible,  or 
chargeable  by  the  proviso,  are  by  such  release  made  absolute  ;(g) 
and  where  in  a  deed  executiug  a  power  there  are  words  which 
show  that  the  party  has  fully  executed  his  power,  or  which 
amouiit  to  a  release  of  it,  he  cannot  execute  it  further  ;(r)  but  the 
intention  must  appear  clearly,  therefore  a  declaration  in  a  deed 
partially  executing  a  power  of  jointuring,  that  it-  is  in  bar  of 
dower  and  thirds,  and  that  the  remainder-man  shall  have  the  sur- 
plus, will  not  operate  as  a  release  of  the  power,  for  they  are  only 
words  put  in  by  conveyancers  as  of  course. (s) 

2.  And  where  the  power  is  future,  and  to  arise  by  a  contingent 
event,  it  may  be  defeasanced,  and  thereby  utterly  annulled,  (i) 
So  it  may  be  defeated  in  part.  Thus  where  a  man  had  a  general 
executory  power  of  revocation,  and  he  covenanted  not  to  exercise 
the  power  without  the  consent  of  the  Lord  Keeper,  and  granted 
that  all  revocations  without  such  consent  should  be  void,  it  was 

(g)  Albany's  case,  1  Rep.  110  b.;  Co.  Litt.  265  b. 
(r)  See  2  Atk.  567. 

(s)  Hervey  v.  Hervey,  2  Atk.  561;  Zouoh  t.  Woolaton,  2  Burr.  1136;  and  see 
Earl  of  ITxteidge  v.  Bayley,  1  Ves.  jun.  499. 
(0  Albany's  case,  ubi  tup. 

14* 
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determined  that  the  power  being -executory  might  well  be  defeat- 
ed by  a  subsequent  deed.(M)  And  where  the  restriction  is  by 
way  of  covenant,  and  does  not  prevent  the  legal  execution  of  the 
power,  equity  will  in  a  proper  case  set  aside  any  estate  created 
under  the  power  contrary  to  the  covenant,(x)  and  a  covenant  in 
a  conveyance  against  incumbrances  done  or  to  be  done  wiU  pre- 
vent the  execution  of  the  power  in  favour  of  a  person  having  no- 
tice of  the  covenant.  («/)  It  seems  to  have  been  doubted 
[  *91  ]  whether  a  power  can  be  *re]^ased  in  part ;(«)  but  there 
appears  to  be  no  sufficient  foundation  for  the  doubt. 

3.  Where  a  man  vested  an  interest  in  another  in  his  life  estate, 
and  the  grantee  covenanted  for  himself,  his  heirs,  executors  and 
administrators,  to  confirm  all  leases  made  by  the  tenant  for  life 
:under  the  power,  but  with  certain  restrictions  of  course  not'  con- 
trary to  the  power,  the  Court  held,  that  it  must  be  shewn  that  the 
leas%  was  within  the  limitations ;  and  they  held  that  it  did  not 
•extend  to  a  covenant  or  agreement  to  make  a  lease,  for  the  cove- 
nant was  not  to  make  good  all  agreements  for  leases,  but  leases 
actually  made,  (a) 

4.  So,  in  same  case,  the  security  was  transferred,  and  the  tenant 
for  life  joined  in  the  transfer,  and  then  made  more  leases ;  and  it 

•  was  held,  that  by  joining  in  the  assignment,  his  power  under  the 
•covenant  was  gone.  » 

5.  In  Lord  Uxbridge  v.  Bayley,(6)  there  were  three  powers  in 
the  settlement ;  1,  a  joint  power  to  the  husband  and  wife  to  charge 
the  estate  with  SfiOOl. ;  2,  power  to  the  husband  alone  to  charge 
the  estate  with  2,000Z.  over  and  above  the  3,000i. ;  and  3,  a  power 
to  the  survivor  of  the  husband  and  wife  to  charge  such  sum  as 
should,  with  what  should  have  been  before  raised  under  the  other 
powers,  amount  to  5,000^.  The  wife  joined  her  husband  in  raising 
3,000Z.  under  the  joint  power  for  his  benefit,  and  he  agreed  that 
during  her  life,  and  so  long  as  the  3,000Z.  should  remain  due,  he 

(»)  Leigh  7.  Winter,  1  Jo.  411;  and  see  Earl  of  Tankerville  v.  Coke,  Mose,  146. 

(a;)  Lord  Peterborough's  case,  cited  1  P.  Wms.  105. 107.  Tempest -v.  Sabine,  App. 
So.  1. 

(V)  Scrope  t.  Offly,  4  Bro.  P.  C.  237.    Vides  infra. 

(z)  Digges's  case.  Mo.  605. 

.(o)  Vincent  v.  Ennys,  3  Yin.  Abr.  432,  pi.  10. 

(6)  1  Ves.  Jun.  499;  4  Bro.  C.  C.  13.  See  Bradbury  y.  Hunter,  3  Ves.  jn».  187. 
860. 
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■would  not  charge  the  estate  with  any  sum  by  the  power  reserved 
to  him  alone,  or  any  other  power,  without  the  consent  of  his  wife. 
The  husband  and  wife  were  tenants  for  life  successively  under  the 
settlement.  He  survived  her  and  executed  a  charge  for  2,000^. 
in  his  own  favour,  and  it  was  held  valid.  For  the  agree- 
ment was  confined  *to  his  separate  power ;  but  upon  her  [  *92  j 
death  the  third  power  arose,  which  he  was  at  liberty  to 
execute. 

6.  In  Roscommon  v.  Powke,(c)  a  singular  point  was  raised. 
The  estate  had  been  settled  on  the  husband  and  wife  and  the  issue 
of  the  marriage  strictly,  with  remainder  to  the  wife  in  fee,  and 
she  had  a  general  power  of  revocation  and  new  appointment  in 
case  there  was  no  issue.  The  husband  and  wife  appointed  a  por- 
tion of  the  estate  to  trustees  in  fee  upon  certaia  trusts,  and  the 
trustees  of  a  term  in  the  settlement  to  secure  portions  (which 
term  was  not  revoked  by  the  operation  of  the  deed,)  assig)|pd  it 
to  a  trustee  to  attend  the  inheritance ;  and  there  was  a  proviso 
(which  appears  to  have  been  introduced  with  reference  to  this 
assignment,)  that  nothing  thereia  contained  should  extend  to  alter 
the  uses  in  the  first  settlement  of  the  other  estates,  but  that  the 
same  should  be  subject  to  the  raising  the  portions.  And  a  power 
was  given  to  the  husband  and  wife  and  the  survivor  of  them  by ' 
deed  in  writing,  to  lease  the  estates  (the  uses  of  which  were  not 
revoked,)  to  any  persons  in  fee  farm,  or  for  lives  or  years,  as  they 
should  think  fit,  reserving  the  best  improved  rent.  There  was  no 
issue,  and  by  her  will  the  wife  gave  all  the  estates  to  her  husband 
in  fee.  The  House  of  Lords  asked  the  Judges  whether  the  power 
of  revocation  contained  in  the  settlement  was  executed,  extin- 
guished or  altered  by  the  second  deed  as  to  the  lands  not  appointed 
to  trustees  in  fee.  The  Judges  answered'  that  no  extinguishment 
or  alteration  of  the  power  was  made  by  that  deed.  The  answer 
shows  they  were  of  opinion  that  the  power  was  executed  to  the 
extent  of  the  power  of  leasing,  introduced  by  the  second  power ; 
but  that  such  a  partial  execution  of  the  power  did  not  extiaguish 
or  alter  it.  No  trace  of  the  argument  appears,  nor  is  the  point 
'  stated  in  the  printed  reasons.  No  doubt  it  was  argued  that  the 
introduction  of  the  new  power  showed  that  the  wife  was 
*not  to  further  execute  her  original  power.  Her  power  [  *93  ] 
(c)  6  Cro.  P.  C.  by  Toml.  158.    See  p.  167,  n. 
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of  revocatioa,  in  fact,  was  only  over  her  own  reversion  in 
fee,  in  case  there  was  no  issue ;  for  if  there  had  been  issue,  the 
power  would  not  have  operated.  If  she  survived  her  husband  and 
the  failure  of  issue,  she  might,  under  her  original  power,  have 
demised  the  estate  as  she  thought  proper,  or  made  any  other  dis- 
position of  it.  The  argument,  therefore,  must  have  been  that  the 
new  power  thus  mmecessarily  raised  was  evidence  of  an  intent 
that  that  power  was  the  only  modification  intended  to  be  made  of 
this  estate,  and  consequently  that  her  power  of  revocation  was 
wholly  executed,  and  the  original  settlement,  with  the  addition  of 
the  power  of  leasing,  was  no  longer  to  be  revocable.  But  the 
argument  was  properly  overruled. 

7.  If  the  tenant  for  life  levy  a  fine,  execute  a  feofi'ment,  or  suffer 
a  recovery,  all  his  interest  and  power  is  forfeited  and  extinguished, 
and  he  gains  a  new  estate  by  wrong,  (t?)  It  is  not  material 
whQ&ex  the  power  is  present  or  future.  Fines  and  feoffments, 
Sijf  JJatthew  Hale  has  observed,  do  ransack  the  whole  estate,  and 
pass,  or  extinguish,  all_ rights,  conditions,  powers,  &c.,  belonging;  f 
to,  the  land,  as  well  as  the  land  itself;  so  a  recovery  does  not  only 
bar  the  estate,  but  all  powers  annexed  to  it ;  for  the  recompense 
in  value  is  of  such  strong  consideration  that  it  serves  as  well  for 
rents,  possibilities,  &c.,  going  out  of,  or  depending  upon,  the  land, 
as  for  the  land  itself,  (e)  Where  the  fine  is  levied  to  the  tenant 
of  the  land,  it  will  operate  by  way  of  extinguishment  and  re- 
lease.(/)  But  if  the  fine  or  feoffment  only,  relate  to  part  of  the 
land,  the  power  remains  for  the  residue  of  the  land  ;(g-)  although 
in.'the  case  of  a  conunon-law  condition  the  entire  condition  would 

be  extinct.  (A) 
[  *94  ]       *8.  But  the  acceptance  of  a  feoffment  by  a  ^nant  for 

life  will  not  destroy  a  power  in  gross,  for  the  power  was 
never  in  the  feoffor,  nor  reserved  to  him,  and  by  the  entry  of  the 
remainder-man  the  estate  created  by  the  power  will  be  reduced,  (t) 

(d)  Albany's  case,  1  Rep.  Ill;  4  Leo.  13,  219;  Digges's  case,  1  Rep.  157  a;  Mo. 
603;  Edwards  v.  Slater,  Hard.  410;  Biokley  v.  Guest^  1  Russ.  &  Myl.  440. 

(e)  King  v.  Melling,  \  Ventr.  225;  Sa^ille  v.  Blaoket,  1  P.  Wms.  777. 
(/)  Bird  V.  Christopher,  Style,  389. 

(g-)  Digge'9  case,  ubi  sup.,  and  see  Mo.  618. 
(ft)  Co.  Litt.  237  a. 

(i)  Hard.  417.    See  Shep.  Touch,  p.  14,  as  to  the  distinction  between  levying  and 
accepting^afine. 
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9.  And  there  are  cases  in  which  a  feoffment  or  fine  will  be 
deemed  not  an  extinction  of  the  power,  but  a  further  assurance  of 
it,  or  at  least  merely  void. 

Thus,  if  tenant  for  life,  with  power  of  leasing,  make  a  lease  by 
livery,  the  lease  will  take  effect  by  the  deed,  and  so  the  livery 
comes  too  late  to  do  any  hurt.  This  is  an  instance  of  a  power 
appendant,  (j)  So  where  a  power  in  gross  given  to  a  tenant  for 
life  was  well  executed  by  deed,  and  he  afterwards  levied  a  fine, 
in  pursuance  of  a  covenant  in  the  deed,  the  fine  was  considered 
inoperative,  as  the  power  was  executed  antecedently  to  the  fine.  (A;) 
.  In  Bullock  V.  Thorne,(Z)  it  was  agreed,  that  if  one,  with  power 
of  revocation,  make  a  lease  for  years,  and  levy  a  fine  for  assur- 
ance of  the  lease  without  use  expressed,  the  power  of  revocation 
is  not  extinct  by  the  fine,  but  suspended  during  the  term. 

In  Ingram  v.  Parker  a  tenant  in  tail  under  a  settlement,  with 
a  power  of  revocation  by  bargain  and  sale,  sold  for  l,OOOL'«rffc'ut 
the  deed  was  not  enrolled,  and  afterwards  a  fine  was  levied,  and 
three  Justices  held  that  the  fine  was  an  extinguishment  of  the 
power.  But  in  a  later  case  Hale,  Ch.  J.,  doubted  of  the  case  to 
be  law  ;(ot)  and  it  appears  that  one  of  the  grounds  upon  which 
the  case  was  decided  was,  that  the  donee  having  an  estate  tail  in 
him,  the  deed  [and  fine]  might  operate  upon  his  interest. 

10.  In  some  cases,  a  fine  accompanied  by  a  deed  will 
operate  as  an  execution  of  the  power.     In  the  *Earl  of  [  *95  ] 
Leicester's  case,  the  earl  having  a  power  of  revocation, 

duly  executed  a  deed,  whereby  he  covenanted  to  levy  a  fine  to 
other  uses,  and  then  levied  a  fine  accordingly  ;  it  was  determined, 
1st,  That  the  covenant  was  not  of  itself  a  good  execution  ;  but, 
2dly,  That  the  deed  and  fine  taken  together  were  a  good  execu- 
tion of  the  power,  (w) 

In  this  case,  however,  it  was  doubted,  whether  the  power  would 
not  have  been  destroyed  had  the  fine  been  levied  before  the  exe- 
cution of  it.     In  a  subsequent  case  the  precise  point  arose.     A 

(;)  See  1  Ventr.  291. 
(fc)  Thomlinson  y'.  Dighton,  10  Mod.  71. 
(/)  Mo.  615;  and  see  Ferret's  case,  Mo.  36«. 
(m)  Raym.  239;  1  Ventr.  280.  291. 

(n)  1  Ventr.  278.  S.  C.  nom.  Wigson  v.  Garret  or  Gerrad,  2  Lev.  149;  Raym. 
239;  3  Keb.  366.  489,  510.  536.  572;  and  see  11  Mod.  184. 
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tenant  for  life,  -witli  power  of  revocation,  levied  a  fine,  and  then, 
by  a  deed  executed  a  short  time  after,  declared  the  uses  of  it,  and 
the  deed  was  executed  in  the  manner  required  by  the  powet. 
The  jury  found  the  fine  to  be  levied  with  an  intention  to  make 
partition,  and  to  the  uses  declared  in  the  deed.  This  case  was 
argued  by  air  the  able  men  of  the  time,  and  it  was  determined  by 
Lord  Chief  Justice  Herbert,  HoUoway,  and  Wright,  against 
"Withers,  that  the  fine  had  destroyed  the  power.  The  main  argu- 
ment was,  that  the  fine  had  destroy^  the  power,  and  then  it  could 
not  be  restored  by  the  subsequent  deed.  Prom  this  judgment, 
however,  there  was  an  appeal,  and  it  was  reversed  by  six  Judges 
against  two,  principally  on  the  ground  that  the  fine  and  deed 
were  but  one  and  the  same  conveyance,  and  both  together  were 
an  execution,  and  not  an  extinguishment  of  the  power ;  for  it  was 
agreed,  that  a  fine  alone,  without  a  deed,  declaring  the  uses, 
woild  have  extinguished  it,  but  it  was  said  not  to  be  so  where 
there  was  a  deed  to  declare  the  intention  of  the  parties  at  the 
time  of  the  levying  thereof;  and  though  the  date  of  this  deed 
was  subsequent  to  the  fine,  yet  that  was  for  no  other  reason  but 
because  the  fine  ought  to  relate  to  the  precedent  term,  though  in 
truth  it  might  be  levied  in  the  vacation,  and  so  the  deed  might  be 

executed  at  the  same  time  the  iine  was  acSnowledged  ; 
[  *96  ]  therefore  it  would  be  unreasonable  to  make  *a  forfeiture 

or  extinguishment  of  a  right  merely  by  relation,  which 
is  hvii  fictio  jv/ris.(p') 

This  case  did  not  decide  that  a  declaration  of  uses  at  any  time 
after  the  fine  would  prevent  the  forfeiture",  and  operate  as  an  exe- 
cution of  the  power.  Indeed,  Mr.  Justice  Withers,  the  only 
Judge  of  the  King's  Bench  who  held  that  the  power  was  not  des- 
troyed, expressly  said  that  the  fine  and  deed  should  be  considered 
as  one  conveyance  in  favour  of  common  assurances,  where  the 
distance  of  time  is  not  apparently  lon^.Qp')  Where  it  is  recited 
in  the  deed,  that  the  fine  was,  at  the  time  of  levying  it,  intended 
to  enure  to  the  uses  expressed,  it  seems  that  no  party  to  the  deed, 
nor  any  one  claiming  under  him,  can  insist  upon  the  forfeiture  ; 

(o)  HerringT.  Brown,  2  Show.  185;  1  Ventr.  368.  371;  Skin.  35.  53.  71.  184; 
Garth.  22;  Comb.  11. 
(p)  Comb.  12. 
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the  deed  would  operate  as  an  estoppel,  (g)  But,  as  against  stran- 
gers, it  is  conceived,  that  it  would  he  left  to  a  jury  to  say  whether 
the  fine  was,  or  was  not,  levied  to  the  uses  subsequently  de» 
clared.(r) 

11.  In  a  recent  case,  a  man  was  tenant  for  life  under  a  will, 
with  remainders  over,  in  strict  settlement,  with  powers  of  sale  and 
exchange,  and  other  powers.  After  the  testator's  death  his  heir 
at  law  agreed  to  do  all  acts  for  obviating  any  doubts  under  a  prior 
will,  and  accordingly  he  and  the  tenant  for  life  conveyed  to  a  ten* 
ant  tp  the  precipe,  for  suffering  a  recoTery  to  enure  to  the  uses  of 
the  last  will ;  and  it  was  expressly  declared  to  be  "  for  the  more 
effectually  assuring  and  settling  the  estate  according  to  the  uses 
in  the  will  of  the  last  testator."  The  tenant  for  life  was  vouched 
in  the  recovery  jointly  with  the  heir  at  law.  A  purchaser  to 
whom  the  estate  was  sold,  under  the  power  of  sale  in  the  last 
will,  objected  to  the  title,  on  the  ground  that  the  power  wa^ex- 
tinguished.  In  support  of  the  title,  it  was  insisted  that  a  fine  or 
recovery  by  a  donee  of  a  power  does  not  necessarily,  y 
*and  in  all  cases,  operate  as  a  destruction  of  it.  Herring  [  *97  ] 
and  Brown  shows  that  it  is  a  question  of  intention.  The 
same  construction  must  prejail  whether  the  fine  be  intended  as  a 
confirmation  or  an  execution  of  the  power.  In  Bullock  and 
Thome  it  was  even  said  that  the  fine  would  extinguish  the  power, 
because  it  was  for  further  assurance,  although  no  use  was  express- 
ed. In  the  present  case,  the  intention  was,'by  the  precedent  deed, 
declared  expressly  to  be  to  further  assure  the  estate  to  the  old 
uses.  A  deed  and  recovery  by  the  tenant  for  life,  intended  as  an 
execution  of  the  power,  would  have  had  that  effect  only.  A  deed 
and  recovery  by  him,  intended  as  a  confirmation  of  the  power, 
must,  upon  the  same  principle,  have  that  operation  and  no  other. 
The  innocent  intention  prevents 'the  recovery;  from  ransacking  the 
whole  estate,  and  extinguishing  the  power. 

In  this  case  al§o(s)  the  purchaser  thought  proper  to  be  at  the 
expense  of  an  Act  of  Parliament.  It  recited  that  A.  being  tenant 
for  life  in  possession  of  the  estates,  and  having  joined  in  convey- 
ing the  same  in  order  to   suffer  a  common   recovery  thereof, 

(5)  Carfh.  24. 

(r)  See  Bushnell  v.  Burland,  Eep.  temp.  Holt,  733;  11  Mod.  196, 

(s)   Vide  supra,  p.  77. 


156  StTGDEN  ON  POWERS. 

wherein  he  was  vouched,  for  strengthening  and  corroborating  the 
title  thereto,  and  the  uses  to  which  the  same  were  limited  by  the 
last  will,  and  -which  recovery  had  been  duly  suffered,  it  was  appri^- 
hended  that  the  powers  given  to  A.  by  the  will  had  been  by  such 
common  recovery  defeated  and  destroyed.  And  it  revived  and 
confirmed  the  powers. 

12.  But  in  a  later  case,  where,  upon  the  same  grounds,  a  simi- 
lar act  was  applied  for,  the  Judges  expressed  their  opinion  verbally 
against  the  necessity  of  the  act ;  arafi  Lord  Bldon,  after  considera- 
tion, declared  that  there  was  no  ground  for  the  doubt,  and  the 
bill  was  abandoned.  (0  There,  by  a  settlement  executed  in 
1806,  estates  were  settled  to  the  use  of  A.  and  B.  his  wife,  for 

their  lives  successively,  remainder  to  their  sons  succes- 
[  *98  ]  sively  in  tail  male,  remainder,  if  the  wife  *should  survive 

the  husband,  to  her,  her  heirs  and  assigns  ;  if  the  hus- 
bailfl  should  survive  her,  to  their  daughters  successively  in  tail 
male,  remainder  to  such  of  her  relations  as  she  should  by  will 
appoint,  in  default  of  such  appointment  to  her  in  fee,  with  powers 
of  sale  and  exchange,  exerciseable  by  trustees,  with  the  consent 
of  the  husband  and  wife.  In  1807  they  executed  a  deed,  in 
which,  after  reciting  that  the  wife  was  desirous  of  acquiring  an 
absolute  power  of  appointment  over  the  hereditaments  comprised 
in  the  settlement,  on  the  event  of  her  surviving,  or  dying  in  the 
life-time  of  her  husband,  and  there  being  a  general  failure  of  issue 
of  her  body  entitled  or  inheritable  under  the  uses  of  the  settle- 
ment, they  covenanted  to  levy  fines  of  the  settled  estates^  and 
directed  them  operate  to  the  uses  of  the  settlement,  antecedent 
to  those  to  her  in  fee-simple,  and  after  the  determination  of  those 

(<)  Butler's  n.  to  Fearndt  last  edit.  p.  380;  and  see  the  learned  Editor's  reasons.{l) 

(1)  [The  bill  mentioneJ*by  Mr.  Sugden  was  brought  into  the  House  of  Lords  and 
referred  to  Sir  Vicary  Gibbs  and  Sir  William  Garrow.  They  reported  in  its  favour; 
verbally  declaring,  at  the  same  time,  that  there  was  no  substantial  ground  for  the 
doubt,  and  that  the  act  was  unnecessary.  When  the  bill  was  returned  into  the 
House  of  Lords,  it  was  much  considered  by  the  Lord  Chancellor  [Eldon.]  He  was 
attended  by  the  counsel  for  the  bill;  and  two  private  acts  were  produced,  which  bad 
been  obtained  to  remove  a  similar  doubt.  But  the  Lord  Chancellor  declared,  that 
there  was  no  ground  for  the  doubt,  and  that  it  would  be  wrong  for  the  Legislature  to 
admit,  in  its  records,  even  an  intimation  of  there  being  a  ground  for  such  a  doubt ; 
his  Lordship,  therefore,  declared,  he  should  oppose  the  passing  of  the  bill;  of  course 
it  was  abandoned.]    Extract  from  the  note  referred  to  by  Mr.  Sugden. 
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uses  to  such  uses  as  she  should  appoint  by  deed  or  will,  aad  in 
default  of  such  appointment  to  the  use  of  her  in  fee-simple.  The 
fines  were  accordingly  levied  in  a  subsequent  term.  Part  of  the 
estate  being  offered  for  sale,  an  objection  was  taken  that  by  the 
inherent  and  unavoidable  operation  of  the  fine  at  the  common 
law,  all  the  uses  might  be  considered  to  have  been  divested,  and 
the  powers  extinguished  or  determined. 

The  case  above  referred  to  is  Lord  Jersey  v.  Deane.(M)  The 
fines  were  sur  conuzance  de  droitc  ome  ceo,  &c. ;  and  it  was  held 
by  the  Court  of  King's  Bench,  that  the  fines  did  hot  operate  to 
extinguish,  destroy,  or  suspend  the  right  or  power  of  the  Earl 
and  Countess,  and  the  survivor  of  them,  to  request  and  direct  a 
sale  or  exchange  of  the  settled  estates  under  the  powers  for  that 
purpose  contained  in  their  marriage  settlement,  so  as  to  prevent 
an  exercise  of  those  powers  by  the  trustees  of  the  settlement,  (a;) 

13.  Where,  as  in  a  case  before  put,  a  power  is  ap-       • 
pendant  *as  to  some  estates,  and  in  gross  as  to  others,(^)  [  *99  ], 
an  act  of  the  donee  may  bar  it,  so  far  as  it  is  appendant, 

and  leave  it  in  full  force  so  far  it  operates  as  a  power  in  gross. 
Thus,  to  put  the  same  case :  A.  is  tenant  for  life,  remainder  to  B. 
in  tail,  remainder  to  A.  in  fee,  and  A.  has  a  power  to  jointure. 
We  have  seen,  that  the  power  is  in  gross  as  to  the  estate  for  life 
and  remainder  in  tail,  appendant  as  to  the  remainder  in  fee.  If, 
therefore,  A.  convey  the  fee  by  an  innocent  conveyance,  he  would 
destroy  his  power  as  far  as  it  is  a  power  appendant,  and  conse- 
quently, if  the  remainder  in  fee  should  come  into  possession,  the 
grantee  would  not  be  bound  by  a  jointure  created  under  the 
power ;  but  the  power,  as  far  as  it  took  effect  as  a  power  in 
gross,  would  not  be  defeated  ;  and  therefore  the  jointure  would 
be  binding  on  the  estate  after  A.'s  death,  and  during  the  continu- 
ance of  B.'s  estate-tail. 

14.  In  a  former  part  of  this  chapter  it  is  stated  that  a  power 
to  a  tenant  for  life  to  appoint  the  estate  amongst  his  children,  is 
a  power  in  gross,  and  consequently  may  be  released  or  extin- 
guished. But  lawyers  of  great  eminence  were  formerly  of 
opinion,  that  a  power  to  a  tenant  for  life  to  charge  portions  for 
Ms  children,  or  to  appoint  the  estate  amongst  his  children,  was 

(«)  5  Barn.  &  Aid.  569.  (i)  See  Tyrrell  y .  Marsh,  3  Bing.  31 ;  10  Moo.  306. 

(y)  Yide  supra,  p.  41. 

ToL.  I.  14 
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a  mere  right  to  nominate  one  or  more  of  a  certain  number  of  ob- 
jects to  take  the  portions  or  the  estate ;  and  that,  as  a  mere 
power  of  selection,  it  6ould  not  be  barred  by  fine.  Numerous 
titles  were  objected  to  on  this  ground. 

15.  The  point  was  argued  at  great  -length  before  Sir  John 
Leach,  Vice-Chancellor,  in  the  case  of  West  v.  Bemey,  and  his 
opinion  was,  that  the  power  was  destroyed,  although  it  became 
unnecessary  to  decide  the  point,  (z)  All  the  cases  were  fully 
discussed,    and    the    learned    Judge   took    a  short    review  of 

them. 
[  *100  J  *He  said  that  in  Albany's  case,  1  Rep.  Ill,  it  was 
held  that  the  reserved  power  of  the  grantor  may  be  ex" 
tinguished  by  his  release.  He  took  in  the  settlement  an  estate 
for  life.  In  Digge's  case,  1  Rep.  473,  it  was  held  that  the  re- 
served power  of  the  grantor,  who  took  by  the  deed  also  an  estate 
for  life,  being  to  be  executed  by  deed  indented  and  inroUed,  was 
extinguished  by  his  fine  levied  after  revocation,  but  before  inrol- 
ment.  In  Leigh  v.  Winter,  Sir  W.  Jo.  411,  it  was  held  that  the 
grantor  could-release  his  reserved  pow^r  of  revocation.  He  took 
by  the  settlement  an  estate  for  life.  In  Bird  v.  Christopher,  Stiles,*' 
889,  it  was  held  that  if  A.  enfeolf,  with  power  of  revocation,  and 
afterwards  levy  a  fine,  the  power  is  extinguished.  Edwards  v. 
Slater,  Hard.  410,  was  cited  for  the  able  reasoning  of  Lord 
Hale  upon  the  distinctions  of  powers ;  whose  opinion  seems  to 
be,  that  where  the  party,  to  execute  the  power,  has  or  had  an 
estate  in  the  land,  it  is  not  simply  collateral ;  and  whether  it  be 
appendant  to  his  estate,  as  a  leasing  power,  or  unconnected 
with  his  particular  estate,  and  therefore  in  gross,  it  may  be  de- 
stroyed by  release,  fine,  or  feoffment.  In  King  v.  Melling,  1 
Ventr.  225,  it  was  held  that  a  power  in  the  devisee  for  life  to 
jointure  his  wife  was  extinguished  by  a  recovery.  In  Tomlin- 
son  V.  Dighton,  1  P.  Wms.  149,  it  seems  to  be  admitted,  that 
where  there  is  a  devisee  for  life,  with  power  to  appoint  to  her 
children,  the  power  would  be  extinguished  by  fine.  In  Saville  v. 
Blackett,  1  P.  Wms.  777,  it  was  held  that  a  tenant  for  ninety- 
nine  years,  if  he  should  so  long  live,  extinguished  his  power  to 
charge  the  estate  with  a  sum  of  money  by  joining  in  a  recovery 

(z)  Westv.  Bemey,  H.  T.  1819,  MS.;  1  Russ.  &  Myl.  431;  Cunynghama  t. 
Thurlov,  ib.  486,  n.;  Bickley  v.  Quest,  ib.  440. 
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and  re-settlement  of  tlie  estate,  because  he  would  otherwise  defeat 
his  own  grant.  Upon  these  authorities-  and  principle,  he  held 
that-  a  power  simply  collateral,  that  is,  a  power  to  a  stranger, 
who  has  no  interest  in  the  land  cannot  be  extinguished  or  suspend- 
ed by  any  act  of  liis  own  or  others,  with  respect  to  the  land.  It 
is  clear,  too,  that  it  cannot  be  released  where  it  is  to  be  exercised! 
for  the  benefit  of  another.  It  must  be  equally  clear 
*that  it  may  be  released  where  it  is  for  his  own  benefit,  [  *101  ] 
as  a  power  to  charge  a  sum  of  money  for  himself.  In 
such  case,  his  joining  in  a  conveyance  of  the  land,  clear  of  the 
charge,  would  be  a  release.  Every  power  reserved  by  the  grantor, 
whether  he  has  retained  an  interest  in  the  estate,  as  tenant  for  life 
or  otherwise,  is  an  interest  in  him,  which  may  be  released  or 
extinguished.  Bird  v.  Christopher.  It  differs  altogether  from  a 
naked  authority  given  to  a  mere  stranger.  It  is  so  much  reserved 
by  him  out  of  the  estate.  Every  power  reserved  to  a  grantecf  for 
life,  though  not  appendant  to  his  own  estate,  as  a  leasing  power,' 
but  to  take  effect  after  the  determination  of  his  own  estate,  and 
therefore,  in  gross,  may  be  .cxting-uished.  In  respect  of  his  free- 
hold interest,  he  can  act  upon  the  estate,  and  his  dealing  with  the 
estate,  so  as  to  create  interests  inconsistent  with  the  exercise  of 
his  power,  must  extinguish  his  power.  The  general  principle  is, 
that  it  is  not  permitted  to  a  man  to  defeat  his  own  grant.  Such 
a  power  in  gross,  in  tenant  for  life,  would  not  be  defeated  by  a 
conveyance  of  his  life  estate,  as  a  power  appendant  or  leasing 
power  would  be  defeated ;  because  the  conveyance  of  his  life 
estate  is  not  inconsistent  with  the  exercise  of  his  power.  Quaere, 
could  such  a  power  in  gross,  in  a  tenant  lor  life,  be  released  ?  K 
he  were  grantor,  it  was  decided  by  Albany's  case,  and  Leigh  v. 
Winter,  that  it  could  be  released,  and  he  thought  it  might  equally 
be  released,  if  he  was  grantee  ;  because  his  release  must  be  to 
him  who  takes  subject  to  the  power ;  and  the  exercise  of  the  ■ 
power  would  be  inconsistent  with  the  release,  which  is  a  species 
of  conveyance  afiecting  the  land  :  sec?  quaere.  (I)  The  power  he 
held  was  not  a  trust,  because  the  alleged  cestui  que  trust  cannot 
call  for  the  execution  of  it.     It  may  be  exercised  or  not ;  and  a 

(I)  The  note  of  the  judgment  was  extracted  from  the  learned  Judge's  note-book. 
There  seems  to  be  no  foundation  for  the  qusere.  The  power  in  either  case  may  be 
released. 
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dealing  with  the  estate,  inconsistent  with  the  exercise 
[  *102 ']  of  it,  determines  the  *option  to  exercise  it.     In  King  v. 

Melling  the  power  was  a  particular  power.  The  relief 
given  against  frauds  upon  the  power,  as  in  the  case  of  an  appoihi^ 
ment  by  a  father  substantially  to  himself,  does  not  prove  the  exists 
ence  of  a  trust ;  it  proves  only  that  a  power  given  for  a  particular 
purpose  shall  not,  by  circuity,  be  exercised  for  a  different  purpose. 
He  thought  that  the  two  general  principles  were  established,  that 
every  power  reserved  by  a  grantor  may  be  released  or  extinguish- 
ed, although  he  reserved  no  other  interest  in  the  estate,  and  that 
every  grantee  for  life,  with  a  power  in  gross,  may  iu  like  manner 
release  or  extinguish  it. 

16.  This  important  point  was  again  shortly  argued  before  the 
same  Judge,  in  Smith  v.  Death,(a)  and  he  decided  in  favour  of 
the  destruction  of  the  power ;  and  in  the  case  of  Horner  v.  Swann, 
Sir  Thomas  Plumer,  Master  of  the  Rolls,  followed  that  judg- 
ment ;(6)  and  in  a  later  case,(c)  before  Sir  John  Leach,  he  held 
that  a  power  to  a  father,  tenant  for  life,  to  appoint  portions  to 
younger  children,  which  were  to  be  raised  under  a  term  of  years 
only  in  case  of  appointment,  was  extiuguished  by  a  fine  levied  - 
by  the  father.  The  point,  therefore,  may  now  be  considered  at 
rest.  (I) 

17.  But  although  a  power  to  appoint  to  children  may  be  re- 
leased over  both  real  and  personal  estate,  and  by  the  release  the 
children,  being  entitled  in  default  of  appointment,  may  become 
entitled  to  the  property  discharged  of  the  power,  yet  the  donee 
of  the  power  cannot,  by  his  release,  at  once  entitle  himself  to  stand 
in  the  place  of  a  deceased  child. 

18.  Therefore,  in  a  case  where  the  father  released  such  a  power 

over  personal  property,  his  children  entitled,  in  default  of 
[  *103  j  appointment,  were  allowed  to  receive  their  shares ;  *but 

as  to  a  share  vested  in  a  deceased  sOn,  who  had  made 
his  father  his  executor,  the  Court  refused  to  give  present  effect  to 

(a)  Ch.  19  June  1820,  MS.;  S.  C.  5  Madd.  371.     See  1  Bligh.  15. 
(A)  1  Turn.  &  Buss.  430. 
(c)  BicWey  v.  Guest,  1  Buss.  &  Myl.  440. 

(I)  The  argument  in  former  editions  of  this  worli  in  favour  of  the  destruction  of 
the  power  is  therefore  now  removed  to  the  Appendix,  No.  4. 
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the  release,  so  far  as  it  operated  to  vest  a  share  of  the  fund  in 
the  father,  who  was  the  donee  of  the  power.(ci) 

19.  We  have  given  many  instances  of  the  effect  of  fines  and 
recoveries  on  powers.  The  late  act  for  the  abolition  of  fines  and 
recoveries, (e)  substitutes  for  them  simple  deeds.  Now  such  deeds 
will  have  the  same  operation  as  recoveries  before  had,  as  far  as 
they  barred  powers  in  common  with  other  springing  or  shifting 
uses,  which  were  to  take  effect  in  defeasance  of  an  estate-tail.  (/) 
But  where  there  is  a  power  to  appoint  to  children,  and  in  default 
of  appointment  a  limitation  to  any  of  them  in  tail,  a  recovery  by 
the  tenant  in  tail  would  not  have  barred  such  a  power,  and  there- 
fore the  deed  under  the  act  will  not  have  that  operation. (g*)  In 
Roper  V.  Halifax,  where,  however,  the  intention  was  to  preserve 
the  power  of  sale  and  exchange, (A)  the  Court  held  that  the  effect 
of  a  recovery  was  to  destroy  all  the  remainders,  &c.  expectant 
upon  the  estate-tail.  But  the  power  of  sale  and  exchange  was 
one  which  must  act  on  the  land  before  it  becomes  subject  to  the 
estate-tail,  by  substituting  other  land  in  its  place.  It  was  against 
all  justice  that  the  tenant  ia  tail  should  destroy  the  power  without 
the  concurrence  of  the  parties  interested.  Therefore  the  power 
was  undisturbed  by  the  recovery.  The  meaning  of  this  passage 
is,  that  when  the  power  is  exercised  the  use  created  takes  effect, 
as  if  it  had  been  contained  in  the  deed  creating  the  power,  dis- 
placing the  estate-tail  and  providing  other  property  on  which  it  is 
to  operate.  But  if  a  general  power  of  sale  and  exchange,  unlim- 
ited as  to  time,  could  be  supported  throughout,(i)  it  would 
be  found  difficult  to  deny  to  a  recovery  deed  the  effect  of  bar- 
ring it. 

*20.  Fines  and  recoveries,  like  feoffments,  ransacked  [  *104  ] 
the  estate,  and  by  their  force  destroyed  powers  vested 
in  the  parties  levying  or  suffering  them,  without  reference  to  their 
operation  in  barring  estates-tail;  but  the  deed  substituted  by  the 

(d)  Cunynghame  v.  Thurlow,  1  Russ.  &  Myl.  436. 

(e)  3  &4  Will.  rv.o.  74.(1) 
(/)  Sees.  15  of  the  act. 

(g)  See  the  argument  in  App.  No.  4. 

(A)  See  App.  No.  3. 

(0  Vide  infra,  and  see  s.  15  of  3  &  4  Will.  IV.  c.  74. 

(i)  See  4  Kent's  Com.  497.  499,  note  to  5th  M. 
14* 
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act  will  have  an  innocent  operation  only,  and  therefore  it  will  not 
bar  powers,  except  where  a  like  deed  would  have  barred  them, 
imaependently  of  its  operation  under  the  act. 

21.  And  as  to  feoffments,  now  by  statute(A)  no  assurance  shall 
create  any  estate  by  wrong,  or  have  any  other  effect  than  the  same 
would  have  if  it  were  to  take  effect  as  a  release,  bargaiit,  and 
sale,  &c.,  as  the  case  may  be. 

22.  Before  the  late  act  for  the  abolition  of  fines  and  recove- 
ries,(Z)  a  married  woman  could  not  release  or  extinguish  a  power, 
except  by  a  fine  or  recovery  ;  but  now  every  married  woman  may 
by  deed  release  or  extinguish  any  power  which  may  be  vested  in, 
or  limited,  or  reserved  to  her  in  regard  to  any  lands,  of  any  te- 
nure, or  any  money  subject  to  be  invested  in  the  purchase  of  lands^ 
or  in  regard  to  any  estate  in  any  lands,  of  any  tenure,  or  in  any 
such  money  as  aforesaid,  as  effectually  as  she  could  do  if  she  were 
a/eme  sole,  save  that  no  such  release  or  extinguishment  will  be 
valid  unless  the  husband  concur  in  the  deed,  nor  unless  the  deed 
be  acknoiwledged  by  her  as  directed  by  the  act.(»i)  And  it  is 
provided,  that  the  act  is  not  to  interfere  with  any  power  which, 
independently  of  it,  may  be  vested  in,  or  limited,  or  reserved. to  a 
■inarried  woman  so  as  to  prevent  her  from  exercising  such  power 
in  any  case,  except  so  far  as  by  any  disposition  made  by  her  un- 
der the  act  she  may  be  prevented  from  so  doing  in  consequence  of 
such  power  having  been  suspended  or  extinguished  by  such  dis- 
position, (w) 


I  *105  ]  *SEOTION  YI. 

OP  THE   MERGER  OP  POWERS. 


2.  Vee  and  power  may  subsist  together. 

3.  Maundrell  v.  Maundrell. 

4.  Goodhill  Y.  Brigham. 


6.  Whether  power  merged  by  the  acces- 
sion of  ttie  fee. 
8.  Hole  T.  Escott :  wife's  power. 


1.  It  remains  only  to  inquire  in  what  cases  a  power  is  merged ; 


(ft)  7  &  8  Vict.  c.  76,  s.  8. 
(m)  S.  77. 


(I)  3  &  4  WiU.  IV.  c.  74. 
(n)  S.  78. 
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although,  perhaps,  in  strictness,  merger,  in  the  sense  it  is  here 
used,  is  but  a  mode  of  extmgidsMng  a  power.  (I) 

2.  Where  an  estate  was  limited  to  such  uses  as  A.  should  ap- 
point, and  in  default  of  appointment  to  himself  in  fee,  great  dif- 
ference of  opinion  formerly  prevailed  whether  the  power  was  not 
merged  in  the  fee.  Lord  Ashburton  thought  that  the  separate 
existence  of  the  poWer  was  incompatible  with  the  ownership  of 
the  fee.  But  it  is  now  settled  that  the  power  is  not  merged ;  still 
it  may  be  useful  to  shorly  state  the  authorities. 

In  Sir  Edward  Clere's  case,(o)  upon  a  feoffment  by  a  person 
seised  in  fee  to  such  uses  as  he  should  appoint  by  will,  it  was  set- 
tled by  all  the  judges  of  England,(j3)  after  great  consideration, 
that  by  operation  of  law  the  use  vested  in  the  feoffor,  and  he  was 
seised  of  a  qualified  fee,  (that  is  to  say,)  till  declaration  and  lim- 
itation were  made  according  to  his  power ;  and,  2dly,  If  in  such 
case  the  feoffor  by  his  wiU  limit  estates  according  to  his  power 
reserved  to  him  on  the  feoffment,  then  the  estates  shall  take  effect 
by  force  of  the  feoffment,  and  the  use  is,directed  by  the  will,  so 
that  in  such  case  the  will  is  but  declaratory.  But  that  if  he  de- 
vised his  land  without  reference  to  his  authority,  there 
it  should  *pass  by  his  will,  for  the  testator  had  an  es-  [  *106  ] 
tate  devisable  in  him,  and  power  also  to  limit  an  use,  . 
and  he  had  election  to  pursue  which  of  them  he  would.  In  the 
case  of  Goodhill  v.  Brigham,(g')  there  was  a  devise  to  a  feme  co- 
vert in  fee,  with  a  power  superadded  to  dispose  of  the  estate  with- 
out the  control  of  her  husband,  and  the  power  was  held  to  be 
void.  In  this  case  the  Court  of  Common  Pleas  seemed  to  favour 
the  doctrine  of  extinguishment.  Le  Blanc,  Serjeant,  defined  a 
power  to  be  an  authority  enabling  one  person  to  dispose  of  the  in- 
terest which  is  vested  in  another  ;  and  Mr.  Justice  BuUer  highly 
approved  of  this  definition,  which  was  of  course  denying  the  va- 
lidity of  a  general  power  of  appointment  limited  to  a  person  to 
whom  the  fee  is  limited  in  default  of  appointment,  (r)  Now  ac- 
cording to  Sir  Edward  Clere's  case  a  power  may  be  defined  to  be 

an  authority  enabling  a  person  to  dispose,  through  the  medium  of 

t 

(0)  6  Rep.  17  b.  ( p)  See  Parker  v.  Sir  Edward  Clere,  Mo.  567. 
(5)  1  Bos.  &  Pull.  192.  (r)  See  10  Ves.  jun.  265. 

(1)  The  observations  in  this  section  which  I  have  reoast,  were  written  before  the 
decision  upon  the  appeal  in  Maundrell  v.  Maundrell. 
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the  statute  of  uses,  to  an  interest  vested  either  in  himselfor  any 
other  person.  BuUer,  J.,  after  commending  the  definition,  said, 
"  suppose  by  transposing  the  clauses  we  could  construe  this  to  be 
a  devise  to  such  persons  and  uses  as  E.  Rogers  (the  feme  covert) 
should  appoint,  and  for  want  of  such  appointment  to  her  and  her 
heirs  ;  if  the  devise  had  stood  thus  she  could  have  taken  nothing,, 
till  her  death,  or  till  her  appointment,"  which,  he  argued,  woidd 
have  overthrown  the  testator's  intention.  This  position  clearly 
subverted  the  definition  of  which  hejiad  before  approved  ;  and  if 
the  devise  would  have  admitted  of  this  oonstrubtion  the  decision 
may  be  doubted ;  for  notwithstanding  Mr.  Justice  BuUer's  opin- 
ion, it  is  now  too  late  to  contend  that  the  wife  would  not  have  tak- 
en a  vested  estate  subject  to  be  divested  by  the  execution  of  the 
power ;  and,  indeed,  that  learned  Judge  himself,  shortly  after- 
wards, expressly  recognised  this  doctrine,  (s). 

In  a  case  before  Lord  Alvanley  when  Master  of  the 
[  *107  ]  Eolls(^)  *in  which,  upon  the  authority  of  Goodhill  v. 
Brigham,  it  was  contended  that  a  general  power  of  ap- 
poinftttient  was  absorbed  in  the  fee  limited,  in  default  of  appoint- 
ment, to  the  person  to  whom  the  power  was  given,  he  saidj  "  I 
shall  not  enter  into  the  question  whether  upon  the  case  of  Good- 
hill  V.  Brigham  the  power  could  not  have  been  exercised.  I  think, 
notwithstanding  that  case,  he  might  have  appointed  a  use  under 
the  power,  for  I  do  not  conceive  the  Judges  meant  to  decide  that 
when  there  is  a  conveyance  to  such  uses  as  a  man  shall  appoint^ 
and  in  defq,ult  of  appointment  to  his  own  right  heirs,  the  party 
may  not,  under  the  power,  create  an  estate  that  will  supersede 
the  estate  in  fee,  though  perhaps  not  to  bar  dower.  If  that  case 
i«  taken  in  the  full  extent  it  is  very  doubtful,  and  would  set  aside 
half  the  conveyances  in  the  kingdom ;  and  I  desire  to  be  under- 
stood that  it  is  not  my  opinion. 

Lord  Chief  Justice  Trevor,  in  delivering  the  judgment  of  the 
tlteurt  in  the  famous  case  of  Abbot  v.  Burton,(M)  treated  it  as 
tjleai",  that  a  remainder  limited  to  a  married  woman  in  fee,  with  a 
"powet  to  her  during  coverture,  to  dispose  of  it  as  she  should 

(s)  See  Ves.  Jun.  661 ;  and  see  post,  oh.  2,  s.  4. 
(<)  Cox  V.  Chamberlain,  4  Ves.  Jun.  631.  > 
(B)  11  Mod.  181;  and  see  Willes,  180. 
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think  fit,  was  a  valid  limitation,  and  that  the  power  subsisted,  and 
might  be  legally  exercised. 

Lord  Hardwicke  also  appears  to  have  acceded  to  the  doc- 
trine in  Sir  Edward  Clere's  case  ;  for  in  the  case  of  Peacock  v. 
Monk(a;)  he  said,  an  estate  might  be  settled  to  the  separate  use 
of  a  feme  covert  by  way  of  power  over  an  use,  as  if  she  conveyed 
the  estate  to  the  use  of  herseK  for  life,  remainder  to  the  use  of  such 
persons  as  she  by  any  writing,  &c.  should  appoint,  and  in  default 
of  appointment  to  her  own  right  heirs :  and  Lord  Kenyon,  I 
find,  when  at  the  bar,  gave  an  opinion  in  favour  of  the  limita- 
tion. 

So  in  Tickner  v.  Tickner,(j^)  where  Henry  *and  [  *108  ] 
Robert  Tickner  were  seised  of  an  estate  in  gavelkind 
as  heirs  of  their  father ;  Robert  made  his  will,  and  devised  his 
undivided  moiety  to  his  wife  in  fee.  After  making  his  will,  by  a 
deed  of  partition  between  Robert  and  Henry,  and  by  a  fine,  all 
the  gavelkind  estate  which  Robert  had  devised,  was  allotted  en- 
tirely to  Robert,  to  such  uses  as  he  should  appoint  by  deed  or 
writing,  and  in  default  of  appointment  to  him  in  fee.  This  trans- 
action was  holden  to  be  a  revocation  of  the  will.  Now  it  had  pre- 
viously been  decided,  in  Luther  v.  Kidby,  that  a  partition  by  deed 
and  fine  would  not  revoke  the  devise  where  the  estate  was  limit- 
ed to  the  devisor  in  fee.(z)(I)  In  the  case  of  Tickner  v.  Tickner, 
therefore,  it  was  considered  that  the  power  of  appointment  was 
not  merely  nugatory,  in  which  case  it  could  not  have  operated  as 
a  revocation,  but  that  the  fee  could  be  divested  by  an  execution  of 
the  power.  It  is  observable,  that  of  the  many  Judges  who 
have  commented  on  these  cases(a)  no  one  seems  to  have  thought 
the  power  of  appointment  void.  On  the  contrary.  Lord  Hard- 
wicke, Lord  Rosslyn,(6)  and  Lord  Eldon,(c)  appear  to  have  con- 
sidered that  the  cases  of  Tickner  v.  Tickner,  and  Luther  v.  Kidby, 

(x)  2  Ves.  190;  and  see  Dobbins  v.  Bowman,  3  Atk.  408.  , 
(t/)  3  Atk.  742,  cited. 

(z)  See  Webb  v.  Temple,  1  Freem.  542;  Luther  v.  Kidby,  3  P.  Wms.  170,  n.  April, 
1730.     As  to  leaseholds,  see  Woodhouse  v.  O'Kill,  8  Sim.  115. 

(0)  See  2  Ves.  jun.  157.  429.  662.     6  Ves.  jun.  219. 
(A)  See  2  Ves.  jun.  429. 

(e)  See  8  Ves.  jun.  281. 

(1)  Even  where  one  parcener  has  previously  aliened  to  a  stranger  with  whom  the 
partition  is  made.     Doe  v.  Dixon,  5  Add.  &  Ell.  834. 


166  SUGDEN  ON  POWERS. 

can  well  stand  together,  whicli  can  only  be  ontlie  ground  of  the  pow- 
er of  appointment  being  valid.  Heath,  Justice,  thought  the  power 
valid  ;(d)  and  Lord  Alvanley  made  two  decisions  similar  to  that 
of  Tickner  v.  Tickner,(e)  (in  one  of  which  Mr.  Justice  Barring- 
ton  concurred)  notwithstanding  the  point  of  the  power  being 
merged  in  the  fee  was  expressly  urged  against  the  revocation.  (/) 
But  Lord  Alvanley  said  there  was  a  power  to  dispose, 
i  *109  J  "which  he  agreed  was  not  larger  than  the  fee,  but  it  was 
a  different  power  of  disposition  ;  he  could  grant  it  by. 
a  single  paper ;  he  could  not  convey  the  fee  except  by  the  common 
modes  of  conveyance  ;  and  though  the  power  was  not  larger,  yet 
it  was  to  be  executed  in  a  different  manner.     •  ' 

Indeed,  from  Sir  Edward  Clere's  case  to  that  of  Maundrell  v. 
Maundrell,  which  we  shall  presently  notice,  with  the  exception  of  _ 
Lord  Ashburton's  opinion,  and  the  supposed  opinion  of  the  Judges 
in  GoodHU  v.  Brigham,  it '  had  been  considered  clear  that  the 
power  in  question  was  not  absorbed  in  the  fee,  and  innumerable 
conveyances  had  been  prepared  on  that  opinion.  The  reason, 
generally  given  in  favour  of  the  existence  of  the  power  appearaj 
to  be  well  grounded  ;  for  even  where  the  power  requires  a  deed 
or  will  legally  executed,  yet  if  the  power  subsist  the  estate  may 
be  conveyed  by  virtue  of  it,  without  the  necessity  of  the  person 
to  whom  it  is  conveyed  previously  taking  possession  of  the  estate, 
or  the  possession  being  vested  in  him  by  force  of  the  statute  of 
uses,  which  must  be  done  if  the  power  was  absorbed  in  the 
fee.(I) 

3.  In  the  late  case  of  Maundrell  v.  Maundrell,(g-)  it  appeared 
that  before  marriage  an  estate  was  limited  to  such  uses  as  the 
husband  should  by  any  deed  or  will  appoint ;  and  in  default  of 
appointment,  to  the  use  of  himself  for  life,  and  after  his  decease 
to  the  use  of  his  right  heirs.  The  question,  which  arose  upon  the 
wife's  right  to  dower  against  a  purchaser,  was,  whether  the  power 
was  valid.  Sir  W*.  Grant  said  "  that  the  power  was  merely  nuga- 
tory, and  nothing  distinct  or  different  from  the  fee.     The  fee  was 

(d)  See  3  Ves.  jun.  657.' 

(e)  EeDyon  v.  Sutton,  2  Ves.  jun.  601,  cited;  and  Notts  v.  Shirley,  ibid.  604.  n. 
(/)  See  8  Ves.  jun.  115. 

(g)  7  Ves.  jun.  567;  10  Ves.  jun.  246. 
(I)  But  see  now  7  &  8  Viot.  c,  76,  s.  2. 
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clearly  in  the  husband,  until  appointment.  In  Goodhill  v.  Brig- 
ham,  he  said,  it  was  held  that  a  power  added,  to  the  fee  was 
merely  void.  So  the  power  in  this  case,  followed  by  a  limitation 
of  the  fee,  must  be  absorbed  in  the  fee,  which  includes 
*every  power.  The  reason  commonly  given  why  a  power  [  *110  ] 
may  have  effect  though  limited  to  the  owuer  of  the  fee, 
is,  that  he  may  appoint  in  a  mode  by  which  his  legal  fee  would 
not  entitle  him  to  convey  :  He  gave  no  opinion  upon  the  sufficien- 
cy of  that  reason ;  but  in  this  case  it  was  to  such  uses  as  he 
should  appoint  by  deed  or  will  legally  executed,  and  by  those  in- 
struments he  might  have  passed  the  fee,  though  nothing  was  said 
about  the  appointment.  The  limitation  therefore,  operated  purely 
as  a  limitation  of  the  fee,  and  that  fee  he  could  only  convey  sub- 
ject to  her  right  of  dower." 

From  this  decision  there  was  an  appeal  to  Lord  Chancellor  Bldon, 
and  he  expressed  himself  satisfied  with  the  decision  in  Goodhill  v. 
Brigham ;  and  upon  the  authority  of  Sir  Edward  Clere's  case. 
Lord  Hardwicke's  opinion,  and  the  cases  before  cited  on  par- 
titions and  upon  the  general  practice  of  conveyancers,  he  held 
clearly  that  the  power  might  well  subsist  with  the  fee.  His  au- 
thority has  settled  the  point,  (/t)  In  the  case  of  Roach  v.  Wad- 
ham, (i)  which  was  decided  sis  months  before  Lord  Eldon  made 
his  decision,  and  in  which  the  same  point  arose,  it  was  erroneous- 
ly stated,  that  the  decree  at  the  Rolls  in  Maundrell  v.  Maundrell 
bad  been  reversed  in  the  House  of  Lords,  "and  thereupon  the 
counsel  on  the  other  side  admitted  that  the  power  was  not  merged 
in  the  fee,  and  the  Court  of  King's  Bench  in  delivering  judgment 
took  the  point  fol"  granted. 

4.  In  Goodhill  v.  Brigham,  before  referred  to,  the  devise  was 
to  a  married  woman  in  fee,  with  a  power  superadded  for  her  to 
dispose  of  the  estate  as  she  should  think  proper,  and  as  if  she 
were  sole.  The  Court  of  Common  Pleas  held  this  power  to  be 
void,  as  repugnairt  to  the  fee  before  vested  in  her.  We  have 
seen  that  this  decision  cannot  be  relied  on.  It  has  never  been 
spoken  of  with  satisfaction.  I  have  seen  an  opinion  of 
the  late  Lord  Rosslyn's,  given  in  the  'year  1775,  where  [  *111  ] 
the  estate  was  limited  by  a  fine  and  declaration  of  uses, 

(A)  Moreton  v.  Lees,  C.  P.  Lancaster  1819,  post, 
(i)  Koach  v.  Wadham,  6  East,  289. 


168  SU6DEN  ON  POWERS. 

to  the  use  of  C.  M.,  a  married  woman,  in  fee,  "  together  with  such 
powers  as  are  hereinafter  mentioned  and  reserved,  (that  is  to 
say,)  that  it  shoilld  be  lawful  for  her  to  appoint  any  new  or  other 
use  or  uses,  estate  or  estates,"  &c.  in  the  usual  way.  The  ques- 
tion was,  whether  the  power  was  well  created.  He  wrote  the 
following  opinion :  "  The  intent  of  the  deed  is  clearly  to  give 
Mrs'.  M.  an  option  to  dispose  of  her  estate,  notwithstanding  her 
coverture ;  and  that  construction  of  the  words  which  will  give 
effect  to  the  clear  iitent  of  the  deed,  and  not  destroy  it,  is  cer- 
tainly the  best  construction.  The  fee  limited  to  Mrs.  M.  is  qual- 
ified in  the  very  sentence  itself  by  the  powers  after  mentioned, 
inserted  for  no  other  purpose  but  to  enable  her  to  dispose  of  that 
fee,  and  which  are  to  take  effect  out  of  the  very  estate  given  to 
her.  The  deed  tvould  have  been  more  properly  drawn  if  the  first 
use  declared  had  been  to  such  person  or  persons,  and  for  such 
estates,  as  she  by  deed  or  will  should  appoint,  and  in  default' of 
appointment  to  her  in  fee;  but  it  is  exactly  the  same  thing  in  sub- 
stance to.limit  the  estate  to  her  in  fee,  subject  to  her  power  of 
appointment ;  for  whoever  claims  as  heir  to  her,  must,  by  the 
fexpress  terms  of  the  deed,  take  subject  to  the  power  of  appoint- 
ment ;  and  if  it  is  well  executed,  as  in  this  case  it  appears  to  be, 
the  execution  of  the  power  defeats  the  title  of  the  heir." 

Prom  this  opinion  it  may-  be  inferred  that  Lord  Rosslyn  would 
not  have  agreed  with  the  decision  in  GoodhiU  v.  Brigham  had 
that  case  come  before  him  ;  and  it  clearly  shows  that  he  thought 
an  estate  might  be  effectually  limited  to  such  uses  as  a  person 
should  appoint,  and  in  default  of  appointment  to  the  same  person 
in,  fee.  In  a  case  before  Lord  Kenyon  he  treated  it  as  wholly 
immaterial  in  what  part  of  the  deed  powers  are  inserted,  whether 

before  or  after  the  estates  created.  (A;) 
[  *112  ]      *6.  In  the  case  of  Cross  v.  Hudson,(Z)  before  Lord 

Thurlow,  an  estate  was  conveyed  to  John  Hay  for  life, 
with  remainders  over,  with  the  ultimate  remainder  to  the  use  of 
the  survivor  of  him  and  his  wife  in  fee.  And  a  power  was  given 
him,  in  the  usual  terms,  to  appoint  100/.  a  year  to  take  effect  after 
his  decease.  He  exercised  this  power  by  his  will.  His  wife  died 
in  his  lifetime,  and  all  the  intermediate  remainders  became  in- 

(/c)  Kex  T.  the  Inhab.  of  Eatington,  i  Term  Kep.  177. 
(0  3  Bro.  C.  C.  30. 
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capable  of  taking  effect,  so  that  he  was  seised  in  fee  ;  and  Lord 
Thurlow  held  that  the  power  was  merged  by  the  accession  of  the 
fee. 

6.  This  case  is  not  precisely  like  Maundrell  and  Maundrell. 
There  the  donee  of  the  power  acquired  the  estate  immediately  on 
the  execution  of  the  deed  creating  the  power,  so  that  unless  the 
power  had  been  upheld  it  would  have  been  void  in  its  creation.  But 
here  the  donee  had  not  any  estate  at  the  execution  of  the  deed  in 
which  the  power  could,  under  any  construction,  be  absorbed,  and 
consequently  the  decision,  that  the  power  was  merged  by  the  acces- 
sion of  the  fee,  did  not  wholly  strike  the  power  out  of  the  deed 
creating  it,  as  from  its  execution,  for  the  power  subsisted  until  the 
happening  of  the  contingency,  which  cast  the  fee  itself  on  the  donee. 
But  although  the  cases  may  thus  be  distinguished,  yet  ike  principle 
of  the  decision  was  overruled  by  the  case  of  Maundrell  and  Maund- 
rell. The  coimsel  who  argued  in  Cross  and  Hudson  in  favour  of 
the  extinction  of  the  power,  rested  their  case  on  the  simple  ground 
that  a  power  could  not  subsist  in  a  person  having  the  fej3.  It  was 
said,  that  wherever  a  less  estate  and  a  larger  coincide  in  the  same 
person,  a  merger  takes  place,  as  an  estate  pw  aider  vie  will  merge 
in  an  estate  for  the  party's  own  life,  and  a  base  fee  in  an  absolute 
fee.  In  this  case,  it  was  added,  it  was  the  estate  of  the  wife,  who 
gives  to  the  husband  a  power,  which  is  a  mode  of  property  or 
interest  in  the  land ;  the  same  person  cannot  have  a 
partial  *ownership  and  an  absolute  dominion,  the  inter-  [  *113  j 
est  being  of  the  same  kind,  arid  only  inferior  in  degree. 
Lord  Thurlow,  in  delivering  judgment,  adopted  these  arguments, 
for  he  merely  said,  he  thought  with  the  defendants  that  the  power 
was  merged.  Now  the  above  arguments  are  precisely  those  which 
were  overruled  in  Maundrell  and  Maimdrell.  As  the  power  then 
may  subsist  with  the  fee,  why,  it  may  be  asked,  should  it  be  con- 
sidered as  extinguished  ?  This  construction  would  in  many  cases 
work  great  injustice.  For  instance,  where  the  power  is  in  gross 
as  to  the  life  estate,  and  consequently  not  to  take  effect  till  after 
the  donee's  death,  although  he  duly  execute  the  power  by  will 
before  the  happening  of  the  contingency,  yet  the  execution  wiU  be 
avoided  by  the  accession  of  the  fee.  The  courts  will,  indeed, 
make  his  interest  in  the  fee  bear  out  his  disposition,  but  still  that 
in  many  cases  might  not  be  equally  beneficial  with  an  appointment 

Vol.  I.  15 
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under  the  power.  In  many  cases  the  fee  is  taken  not  strictly  under 
the  instrument  creating  the  power,  but  by  way  of  resulting  use ; 
yet  it  is  settled  that  the  power  may  subsist  with  this  resulting  fee- 
Indeed  in  Cross  v.  Hudson  the  husband  had  no  interest  in  the 
estate  at  the  date  of.  his  will,  which  he  could  charge  by  will,  as 
the  law  then  stood,  because  the  limitation  in  the  settlement  was 
to  an  uncertain  object,  viz.  the  sitrvivor  of  the  husband  and 
wife.(m) 

7.  It  frequently  happens  tiiat  a  t^ant  for  life  of  an  estate  in 
strict  settlement,  with  the  ultimate  remainder  to  himself  in  fee, 
with  powers  of  leasing,  jointiiring,  charging  portions,  sale  and 
exchange,  &c.  acquires  the  fee  by  the  failure  of  the  limitations 
intermediate  between  his  life-estate  and  remainder :  and  it  may 
be  questioned,  whether  all  these  powers  continue  after  the  accesr 
gion  of  the  fee.  Perhapi  the  better  opinion  is,  that  the  powers 
cannot  be  exercised  after  the  union  of  the  estates,  on  the  ground, 

not  that  the  powers  are  merged,  but  that  according  to 
[  *114  J .  the  true  construction  of  the  settlemant,  *they  were  not 

to  endure  beyond  the  continuance  of  the  limitation^ 
which  they  were  intended  to  over-reach.  To  this  there  could  be 
no  objection ;  it  would  not  affect  any  prior  exercise  of  the  power, 
although  by, will.  Of  course  where  the  power  has  been  execute^ 
by  deed,  the  accession  of  the  fee  will  not  invalidate  the  executiojaf 
These  cases  generally  arise  upon  powers  of  sale  and  exchange^, 
and  therefore  they  will  be  considered  when  we  enter  at  large 
upon  that  subject. (w) 

8.  Although  not  a  case  of  merger,  but  of  cesser,  we  may  here 
again  refer  to  the  case  of  Hole  v.  Escott,(o)  the  limitations  in 
which  have  been  already  stated,  and  in  which,  besides  the  point 
already  referred  to,  it  was  held  that  the  wife's  separate  power 
was  destroyed,  although  not  by  the  banlcruptcy.  It  was  said  that 
the  husband  had  an  estate  for  life  ;  and  if  he  had  survived  the 
wife,  the  settlement  was  so  framed  as  to  give  effect  to  what  might 
reasonably  be  supposed  to  have  been  the  intention  of  making  pro- 
vision for  the  children  on  his  death.    Upon  the  determination  of 

(m)  See  Doe  v.  Tomkinson,  2  Maul.  &  Selw.  165.    See  1  Vict.  o.  26. 
(n)  Infra,  eh.  18. 
(0)  Sapra,  p.  84. 
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the  life-estate,  the  children,  either  those  designated  by  an  appoint- 
ment, as  those  prescribed  by  the  deed,  would  have  immediately 
succeeded.  They  could  have  taken  by  way  of  remainder ;  and  as 
in  this  event  they  would  have  taken  by  way  of  remainder,  the 
deed  is  not  to  be  so  construed,  as  to  give  estates  by  way  of  spring* 
ing  use ;  and  as  the  wife  survived  the  husband,  and  had  no  life- 
estate  Kmited  to  her,  the  limitation  to  the  children  living  at  the 
death  of  the  survivor  of  husband  and  wife  failed,  and  no  appoint- 
ment to  be  made  by  the  wife  alone  could  be  valid. 

9.  This  point  appears  to  deserve  further  consideration.  A 
settlement  to  the  use  of  the  husband  for  life,  remainder  to  the 
use  of  such  children  of  the  marriage  as  the  wife,  if  she  should 
survive  him,  should  appoint,  and  in  default  of  appointment,  to 
the  use  of  the  husband  in  fee,  would,  it  should  seem,  be 
valid.  In  Hole  v.  Escott  the  estates  limited  to  *the  [  *115  ] 
issue  failed,  because  being  contingent  remainders,  they 
were  incapable  of  taking  effect  when  the  particular  estate  deter- 
mined :  they  were  simply  contingent  uses  or  remainders,  but  the 
power  to  the  survivor  was  a  power  to  one  or  the  other  of  the  hus- 
band and  wife,  as  the  event  might  happen  ;  and  although  an  estate 
created  by  the  husband  under  the  power  if  he  survived,,  might 
have  taken  effect  immediately  upon  the  determination  of  the  par- 
ticular estate,  yet  that  same  estate  could  not  be  created  by  the 
wife.  Any  estate  appointed  by  her  must  be  created  under  her 
power,  and  could  not  therefore  be  the  same  estate  as  the  husband-, 
if  he  had  survived,  might  have  created.  An  estate  therefore 
created  by  her  could  not*  be  considered  as  one  which  could  have 
taken  effect  as  a  contingent  remainder :  that  would  be  to  con- 
found it  with  a  like  estate,  which  the  husband  might  have  ap- 
pointed, had  he  been  the  survivor.  The  rule,  therefore,  forbidding 
an  estate  to  take  effect  as  a  springing  use,  which  might  take 
effect  as  a  contingent  one, (I)  did  not  apply  to  this  case  ;  and  the 
wife's  power,  considered,  as  it  really  was,  as  an  independmt 
power  to  her  in  the  event  which  happened,  appears  to  have  been 
well  raised,  and  to  have  been  duly  exercised.  It  is  quite  a  differ- 
ent question  whether  she  could  have  raised  contingent  uses  by  an 
exercise  of  her  power. 

(I)  See  now  7  &  8  Viot.  c.  76.  9.  8. 
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10.  Since  the  above  obseryations  were  written,  the  decision  as 
to  the  wife's  power  was  reversed  upon  appeal.  (/>)  The  Lord 
Chancellor  observed,  that  the  reasoning  assumed  that  the  limita- 
tions created  by  the  mother's  appointment  were  to  be  subject  to 
the  same  rules  as  those  made  directly  to  the  children.  The  latter 
were  to  take  effect  only  in  default  of  appointment  either  by  the 
two  parents  or  by  the  survivor,  and  he  had  not  heard  any  sufficient 
reason  to  show  that  the  estates  created  under  the  prior 
[  *116  ]  powers  of  "appointment  w«re  affected  by  that  infirmity 
which  had  defeated  the  ultimate  limitation.  Be  it  that 
the  estates  limited  to  the  children  could  not  take  effect,  how  was 
that  to  affect  the  estates  created  by  the  mother's  appointment, 
which  originated  in  her  act  after  the  father's  death,  and  could 
never  have  taken  effect  as  remaiiaders  ?  Those  remainders  having 
failed  by  the  death  of  the  father  in  the  lifetime  of  the  mother, 
the  fee  vested  in  the  heir  of  the  father,  the  settlor,  and  why 
should  not  such  fee  be  divested  by  the  appointment  of  the  mother, 
and  thereby  effectually  given  to  the  appointee  ?  Suppose  there 
had  not  been  in  the  settlement  any  such  limitation  to  the  children, 
in  default  of  appointment,  the  state  of  the  property  would  have 
been  precisely  the  same,  and  he  held  that  the  rule  that  the  estates 
limited  by  the  execution  of  the  power  were  to  be  considered  as  if 
they  had  been  created  by  the  deed  creating  the  power,  did  not 
apply  to  this  case.  It  was  referred  to  for  the  purpose  of  building 
upon  it  this  argument,  that  limitations  which  may  possibly  take 
effect  as  remainders  shall  not  be  considered  as  springing  uses, 
and,  that  if  considered  as  remainders,  they  would  have  failed  by 
the  death  of  the  father,  in  the  lifetime  of  the  mother.  No  au- 
thority, the  Lord  Chancellor  observed,  had  been  produced  to 
show  that  this  rule  applied  to  such  cases  as  the  present,  which 
would,  in  effect,  be  to  subject  to  the  same  rule  a  contingency  de- 
pending upon  future  events,  and  the  result  of  a  discretion  to  be 
exercised  at  a  future  time. 

(p)  4  Myl.  &  Cra.  187. 
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SECTION  I. 

OP  THE   WORDS   BY   WHICH  POWERS   MAY  BE   CREATED. 


2,  Formal  words  not  necessary. 

4.  Becital  may  reserve  a  power. 

5.  Cumulative  powers. 

8.  What  is  a  power  and  not  an  interest. 

9    t 

j2  J  Express  estate  for  life. 

13.  Where  no  estate  for  life  is  given. 

16.  An  estate  for  life,  with  remainder  to 
the  appointment  generally  of  ten- 
ant for  life. 

20.  Result. 

23.  Particular  gifts. 

31.  Devise  to  trustees. 

33.  Where  executors  take  a  power  to  sell 
only. 

41.  Executors  take  a  power  by  implica- 
tion where  they  are  to  distribute 
the  fund. 

45.  Executor  of  executor  may  sell  under 

implied  power. 

46.  Pitt  V.  Pelham. 


51.  Produce  of  real  estate  Wended  with 

personalty. 

52.  Executor  renouncing  probate  may  ex- 

ecute power. 
56.  Power  to  survivor. 

58.  Executors  who  accept  the  power  may 

sell. 

59.  May  sell  to  themselves. 

60.  Powers  do  not  survive. 

61.  But  under  power  to  executors,  sur- 

vivors may  sell. 

63.  Result. 

67.  Executor  of  executor  cannot  sell. 

71.  Power  to  representatives  not  extended. 

73.  A  new  trustee  appointed  by  Chancery 
not  a  representative. 

78.  Powers  in  deeds. 

80.  Powers  to  be  created  by  note  in  writ- 
ing, &c. 
84.  Altered  by  statute. 


1.  To  the  valid  creation  of  powers  it  is  essential  that  there 
should  be,  first,  sufficient  words  to  denote  the  intention  ;  second- 
ly, an  apt  instrument,  and,  thirdly,  a  proper  object.  Of  each  of 
these  I  propose  to  treat  in  its  order.  The  first  enqfuiry  will 
properly  embrace  the  cases  in  which  questions  have 

*arisen  in  regard  to  what  persons  particular  powers  [  *118  ] 
were  given. 

2.  First,  then,  no  precise  form  of  words  is  necessary.    Powers, 
we  have  seen,  are  mere  declarations  of  trust,  and  therefore  any 

15* 
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■words,  however  informal,  which  clearly  indicate  an  intention  to 
give  or  reserve  a  power,  are  sufficient  for  that  purpose. (a)(1) 
In  favour  of  the  intention  the  same  rule  prevails  as  to  common- 
law  authorities  created  either  by  deed  or  will.  (6)  (2)     There- 

(a)  Anon.  Mo.  608;  Bnape  v.  Turton,  2  Ro.  Abr.  262  (B)  pi.  3;  Bishop  of  Oxon 
•V.  Leighton,  2  Vern.  377;  and  see  Fitzg.  222.  , 

(6)  Earl  of  Stafford  v.  Buckley,  2  Ves.  175;  Warnford  v.  Thompson,  3  Ves.  jun. 
-513.  ^ 

(1)  The  courts  of  equity  will  lend  their  aid  to  uphold  the  power  for  the  purpose  of 
carrying  into  efifeot  the  intention  of  the  testator,  and  preventing  the  consequences 
that  might  result  from  an  extinction  of  the  power;  and  a  trust  charged  upon  execu- 
tors, will  not  be  permitted  to  fail  for  want  of  a  trustee.    lb. 

A  power  of  disposal  by  will,  does  not  enlarge  an  interest  in  the  donee  of  the  power, 
•beyond  what  is  expressly  limited.    Ward  v.  Amory,  1  Curtis  Ct.  Ct.  Eep.  419. 

Where  a  testator  devises  real  estate  Vo  his  executors  with  power  to  sell  merely,  he 
does  not  convert  it  into  personal  estate.     Harris  v.  Clark,  3  Selden  (N.  Y.)  242. 

A  mere  direction  to  executors  to  sell  land  is  a  naked  power,  and  gives  them  no  es- 
tate or  interest  in  land  whatever ;  and  until  the  power  is  executed,  the  lands  descend 
to  the  testator's  heir  at  law.    Suowhill  v.  Suowhill,  3  Zabr.  N.  J.  447. 

A  direction  in  a  will  to  executors  to  sell  or  dispose  of  land  and  divide  it  equally 
among  A.  and  B.  is  a  naked  power  and  Vests  no  estate  or  title,  either  in  the  executors 
•  ot  in  A.  or  B.,  on  which  they  can  maintain  an  ejectment;  and  if,  in  such  case  A.  and 
B.  are  executors,  a  simple  partition  of  the  land  by  deed  between  them  is  not  an  exe- 
cution of  the  power,  and  conveys  no  title.  EUe  v.  Young,  3  Zabr.  N.  J.  478.  See 
Also,  note.  Post,  412. 

(2)  A  power  given  by  will  to  executors,  to  sell  the  real  estate  of  the  testator,  if 
not  executed  by  the  executors  during  their  life-time,  does  not  vest  in,  and  cannot  be 
executed  by  the  administrator  with  the  will  annexed.  Dominick  v."  Michael,  4  Sandf. 
Sup.  Ct.  374. 

An  express  power  to  dispose  of  lands,  when  not  clothed  with  an  estate  or  interest, 
is  not  descendible  or  transmissible,  but  terminates  with  the  lives,  or,  according  to  the 
terms  of  the  creation,  with  the  life  of  the  survivor  of  those  in  whom  it  is  vested.  lb. 
There  is  no  exception  to  this  rule.  Hence,  when  a  power  to  sell  lands,  even  for  the 
payment  of  debts,  is  given  to  executors,  if  it  pass  to  a  surviving  executor  at  all,  it 
ceases  upon  his  death,  and  cannot  be  exercised  by  his  executor  when  he  makes  a 
will,  nor,  when  he  dies  intestate,  by  an  administrator  with  the  original  will  an- 
nexed,   lb. 

A  power  to  make  a  partition  of  lands,  has  no  connection  with  the  oflce  or  duties  of 
<!ieoutor;  nor  is  its  nature  altered  in  any  respect  by  the  addition  of  a  power  of  sale 
which  is  to  be  used  only  as  a  mode  or  instrument  of  division.  Although  a  power 
thus  to  sell  and  divide  may  .be  given  to  executors,  yet  in  its  execution  they  act  not  at 
all  as  executors,  but  wholly  as  devisees  in  trust.    lb. 

The  power  to  sell  in  such  oases,  being  Simply  discretionary,  and  its  execution  or 
flfin-execution  vesting  entirely  in  the  judgment  of  those  who  are  to  make  the  partition, 
it  has  not  the  effect  of  converting  the  lands  into  personalty.    lb. 
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fore  in  a  -will  where  a  copyhold  estate  was  devised  to  the  testa- 
tor's family,  provided  that  if  his  personal  estate  and  a  certain 
other  estate  should  not  pay  his  debts,  then  his  executors  to  raise 
the  same  out  of  his  said  copyhold  premises  ;  the  rents  were  not 
eliough  to  discharge  the  debts  ;  and  Lord  Hardwicke  held,  that 
the  devise  would  entitle  the  executors  to  sell  the  copyholds,  for 
the  words  gave  them  a  power  to  sell  to  satisfy  the  testator's 
intention  of  paying  his  debts. (c) 

3.  So,  where((Z)  a  testator  by  his  will  devised  his  freehold  and 
copyhold  estates  to  trustees  to  convey  to  his  sons  for  life,  &c.,  in 
strict  settlement,  with  a  remainder  to  his  nephew  for  life,  &c.,  and 
by  a  codicil  directed  that  a  clause  should  be  inserted  in  the  con- 
veyance, to  enable  the  trustees,  at  the  request  of  his  son,  to  sell 
the  copyhold  portion  of  the  estate  to  the  nephew,  and  to  reinvest 
the  purchase  moneys  ;  and  by  another  codicil  confirming  his  vrill 

(c)  Bateman  t.  Bateman,  1  Atk.  421. 

(d)  Greene  v.  Wiglesworth,  1  Swanst.  234;  1  Wils.  313. 

Where  a  power  to  sell  lands,  is  given  to  executors  ratione  officii,  and  only  by  their 
official  name,  it  has  been  doubted  whether  its  exercise  must  not  be  limited  to  those 
who  prove  the  will;  but  where  It  is  giyen  to  executors  by  their  individual  names,  or 
to  executors  "  hereinafter  named,"  it  vests  in  all  those  who  are  thus  named,  whether 
they  prove  the  vfill  or  not,  by  force  of  the  will  itself;  and  a  devise  of  the  power  is  then 
construed  to  take  effect  in  precisely  the  same  manner  as  a  devise  of  the  legal 
estate.    lb. 

A  power  which  an  executor  takes  by  force  of  the  will,  and  not  of  its  probate,  is  not 
diverted,  nor  affected  by  his  renunciation  of  the  ofSoe.     lb. 

When  a  power  to  sell  lands,  whether  coupled  with  an  estate,  or  a  naked  power,  is 
given  to  several  persons  as  executors,  it  may  be  executed  under  the  revised  statutes 
of  New  York,  by  those  who  take  upon  themselves  the  execution  of  the  will,  without 
the  concurrence  of  those  who  n^leot  or  refuse.     lb. 

Where  there  is  a  mere  power  to  sell  lands,  a  power  to  mortgage  will  not  be  implied. 
Albany  Fire  Insurance  Co.  v.  Bay,  4  Const.  9. 

A  power  to  sell,  without  any  particular  directions  for  its  execution,  may  be  execu- 
ted by  a  parol  sale;  and  such  sale  by  two  or  three  executors,  subsequently  ratified 
by  the  third,  is  valid.     Silverthom  v.  MeKinster,  2  Jones,  Penn.  R.  67. 

Where  the  donee  of  a  power  to  sell  land  possesses  also  an  interest  in  the  subject  of 
the  power,  a  conveyance  by  him,  made  without  actual  reference  to  the  power,  will  not 
be  deemed  an  execution  of  it,  unless  there  is  evidence  of  an  intention  to  execute  it, 
or,  at  least,  in  the  face  of  evidence  disproving  such  an  intention;  but  where  the 
donee  has  no  estate  in  the  premises,  and  his  conveyance  can  be  made  operative  only 
by  treating  it  as  an  execution  of  the  power  to  sell,  it  will  be  so  considered.  Jones  y. 
Wood,  4  Harris,  25. 
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and  first  codicil,  he  directed  that  the  settlement  should  contain 
the  usual  and  common  powers  to  the  trustees,  with  the  consent  of 
the  tenants  for  life  in  possession,  to  sell  or  exchange  all  or  any 
part  of  the  lands  devised  by  the  will ;  the  Court  held,  that  the 
latter  power  was  to  ride  over  the  copyhold  as  well  as  the  freehold 

estates ;  that  there  was  not  that  incompatibility  be- 
[  *119   ]  tween  *the  two  estates  that  should  induce  the  Court  to 

reject  either.  Neither  is  it  material  in  what  part  of  the 
instrument  the  power  is  inserted,  (e) 

4.  So  a  recital  or  preamble  in  a  deed,  or  an  exception  out  of 
a  prohibition,  as  a  declaration  that  a  tenant  for  life's  estate  shall 
determine  if  he  make  any 'alienation  to  prevent  the  estates  going 
according  to  the  limitations,  otherwise  than  jointures  or  leases  for 
21  years, (/)  may  operate  as  a  good  reservation  of  a  power  ;(§•) 
but  a  recital  in  a  deed  of  an  invalid  prospective  power  will  not 
operate  as  a  reservation  of  a  new  power,  although  if  the  error  had 
been  discovered  the  done©  could  have  created  a  new  power.  (A) 
This  can  only  be  understood  by  an  example :  In  Hele  v.  Bond  a 
general  power  was  given  to  appoint  and  revoke  toties  qtioties ; 
the  donee  in  a  deed  of  appointment  executed  under  this  power, 
recited  the  power  fully,  but  neglected  to  reserve  a  new  power  of 
revocation,  which  he  might  have  done  ;  and  it  was  determined 
that  the  recital  of  the  old  power  did  not  operate  as  the  reserva- 
tion of  a  new  one. 

5.  If  an  estate  be  settled  with  powers,  and  a  new  settlement 
be  made  of  a  part  of  it,  with  like  powers,  it  must  depend  upon 
the  intention,  to  be  collected  from  the  instrument,  whether  the 
powers  are  cumulative  or  not.  The  general  construction  would 
be  against  double  powers  in  the  same  person  for  the  like  pur- 
pose, (i) 

6.  It  was  at  first  doubted  whether  a  power  deriving  its  effect 
from  the  statute  of  uses  was  well  limited,  unless  there  were  words 
in  the  assurance  that  the  feoffee  and  -his  heirs  should  stand  seised 
to  the  uses  to  be  created  by  force  of  the  power.(A;)     In  old  pre- 

(c)  Kex  V.  Inhab.  of  Eatington,  4  Term  Kep.  177. 

(/)  Head  and  Nashe's  case,  1  Leo.  147. 

(g-)  Fitzgerald  v.  Fauoonberge,  Fitz.  207. 

(A)  Hele  v.  Bond,  infra  Appendix,  No.  5,  MS. 

(i)  Wigsell  Y.  Smith,  1  Sim.  &  Stu.  321;  6  Bass.  299. 

(fe)  Poph.  81. 
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cedents  such  a  clause  was  *usually  inserted.  This  prac-  [  *120  ] 
tice  has  been  long  discontinued,  and  it  is  clear,  that 
at  this  day  it  is  wholly  unnecessary. 

7.  In  old  precedents  of  settlements  it  is  not  unusual  to  meet 
with  ppwers  by  which  the  donees  are  authorized  to  limit  and  ap- 
point the  estates  which  they  are  enabled  to  create.  In  later 
times,  the  mind  being  carried  to  the  effect  of  the  act  to  be  done, 
and  not  to  the  mode  in  which  it  was  to  be  exercised,  it  became 
usual  to  empower  the  donee  to  "  lease,  sell,  exchange,"  &c.,  and 
not  to  limit  or  appoint  by  way  of  lease,  sale,  or  exchange.  Both 
forms  are  accurate ;  the  ancient  mode  describes  the  operation  of 
the  act,  the  modern  practice  points  out  the  effect  of  it ;  and  when 
it  is  considered  that  the  power  is  equally  well  created,  whether 
words  denoting  the  operation,  or  words  describing  the  effect,  are 
used,  and,  that  when  the  power  is  executed  the  interest  created 
by  it  is  an  actual  lease,  or  exchange,  &c.,  under  the  power,  we 
shall  probably  think  that  it  is  wholly  immaterial  which  form  is 
used.  The  point,  however,  has  been  the  subject  of  much  learned 
controversy.  (Z) 

8.  It  will  here  be  proper  to  consider  what  is  a  power,  and  not 
an  interest. (!') 

{I)  See  Bull.  n.  (1)  to  Co.  Litt.  271  b;  Powell's  n.  to  Feame'3  Ex.  Dev.  p.  379; 
and  Preston's  Tracts,  p.  84. 

(1)  Jackson  v.  Bhauber,  7  Cow.  R.  187;  Walker  v.  Quigg,  6  Watt's  R.  89;  Jaek- 
Bon  V.  Jansen,  fi  Johns.  R.  73;  Bloomer  v.  Waldron,  3  Hill  R.  361;  Sharpsteen  ». 
Tillow,  3  Cow.  R.  601. 

A  direction  by  a  testator  in  his  will,  that  certain  designated  properly  be  sold 
for  the  purpose  cf  paying  his  debts,  creates  a  power  coupled  with  an  interest;  sach 
power  by  necessary  implication  devolves  upon  the  executors  for  its  execution,  and 
will  survive  to  the  survivor  of  them.  Bank  v.  Beverly,  10  Pet.  532.  S.  C.  1  How. 
U.  S.  134. 

In  America  the  courts  have  generally  applied  in  the  construction  of  powers,  the 
great  and  leading  principle  which  applies  to  the  construction  of  other  parts  of  the 
will,  to  ascertiiin  and  carry  into  execution  the  intention  of  the  testator.  So  when  tha 
power  is  given  to  the  executors,  to  be  executed  in  their  official  .capacity  of  executors, 
and  there  are  no  words  in  the  will  warranting  the  conclusion  that  the  testator  intend- 
ed for  safety,  or  some  other  object  a  joint  execution  of  the  power,  as  the  office  sur- 
vives, the  power  ought  also  to  be  construed  as  surviving.  Bank  v.  Beverly,  10  Pet. 
632.  S.  C.  How.  U.  8.  134. 

A  testator  by  his  will  gave  to  his  executors  that  should  act  in  the  execution  of  hi* 
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9.  A  devise  to  A.  for  life,  expressly,  with  remainder  to  such 
persons  as  he  shall  by  deed  or  will,  or  otherwise,  appoint,  will  of 
course  not  give  him  the  absolute  interest,  although  he  may  acquire' 
it  by  the  exercise  of  his  power,(m)  and  the  rule  applies  to  per- 
sonal estate  as  well  as  to  real  estate. (w) 
""•--^10.  A  devise  of  property  to  the  discretion  of  A.  passes  the  fee, 
and  does  not  merely  confer  a  power  :  so  a  devise  at  the  disposition 
of  A.  carries  the  fee.  It  is  equivalent  to  a  devise  to  A.  to  give 
and  sell  at  his  pleasure.  Tftere  is  no  difference  between 
[  *121  j  a  devise  that  A.  shall  do  with  the  land  at  his  *dis-| 

(m)  See  Barford  v.  Street,  16  Ves.  Jun.  135. 
(n)  Reith  v.  Seymour,  4  Russ.  263. 

■will,  "  and  to  the  major  part  of  them,  their  heirs  or  executors,  full  power  to  sell," 
all  his  real  estate.  The  executors  were  also  devisees  of  one  half  of  the  estate,  in  their 
own  right,  and  were  charged  with  other  trusts  in  relation  to  the  estate  and  the  dis- 
tribution of  the  proceeds,  some  of  which  could  be  executed  only  through  the  medium 
of  a  sale  of  the  estate.  Held  that  the  power  of  sale  was  a  power  coupled  with  an  in- 
terest; and  that  upon  the  death  of  all  the  executors  but  one,  the  survivor  might  sell, 
without  joining  the  heirs  or  executors  of  the  deceased  executors,  especially  as  it  was 
'  manifest  from  the  will,  that  the  testator  intended  that  there  should  be  but  one  fund 
for  the  distribution  of  the  whole  estate,  real  and  personal.  Franklin  T.  Osgoed,  14 
John.  R.  527. 

Where  a  will  authorizes  the  executors  to  sell  the  real  estate  embraced  therein,  but 
does  not  devise  the  property  to  them,  the  legal  title  vests  in  the  heirs,  subject  to  be 
overreached  by  the  execution  of  the  power.    Marsh  v.  Wheeler,  2  Edw.  Ch.  156. 

Where  a  testator  directed  his  executor  to  sell  land  of  which  he  was  seized,  and 
whatever  should  remain,  after  payment  of  debts  and  certain  legacies  devised  to  A.,  it 
was  held,  that  A.  acquired  no  seizin  in  the  land,  and  that  he  took  only  such  part  of 
the  proceeds  of  the  sale  as  should  remain  after  paying  debts  and  legacies.  Fickett  v. 
Dyer,  1  App.  58. 

If  a  testator  devise  land  to  be  held  in  tail,  with  a  power  to  his  executors  to  sell, 
and  direct  that  the  proceeds  of  the  sale  shall  be  settled  in  the  same  manner,  without 
directing  such  proceeds  to  be  reinvested  in  land,  the  devisee,  in  case  of  a  sale  by  the 
executor,  will  take  the  proceeds  absolutely.  Wharton  v.  Shaw,  3  Watts  & 
Serg.  124. 

A  testatrix  by  her  will  devised  •■■  part  of  her  plantation  to  her  son,  and  another 
part  to  her  three  daughters,  and  authorized  her  son,  whom  she  appointed  executor, 
with  the  consent  of  her  daughters,  to  sell  the  plantation  if  he  thought  proper.  He 
gold  the  land,  with  the  assent  of  the  daughters,  at  so  much  an  acre.  Held,  that  the 
devisees  were  entitled  to  the  proceeds  of  sale  in  the  proportions  measured  by  the 
quantity  of  land  devised  to  each,  without  regard  to  the  value  as  to  quality.  Elliott's 
Appeal,  3  Watts  &  Serg.  449. 
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cretion,  and  a  devise  of  the  land  to  A.  to  do  with  it  at  his  dis- 
cretion, (o) 

11.  It  is  said,  that  where  an  estate  is  given  absolutely,  withpnt 
any  prior  limited  interest,  to  such  uses  as  a  person  shall  appoint, 
it  would  be  an  estate  in  fee.(jo)  But  this  doctrine  refers  only  to 
a  devise,  for  in  a  conveyance  such  a  limitation  would  merely  con- 
fer a  power  on  the  party,  and  not  give  him  an  estate  in  fee. 

12.  "Where  there  is  an  express  estate  for  life  given  by  will, 
with  liberty  to  give  the  fee  to  particular  persons,  the  devisee  will 
take  for  life,  with  a  power  to  appoint  the  estate  to  the  objects 
designated,  (g) 

13.  But  where  an  estate  for  life  is  not  expressly  g;iven.  but  th^, 
€state  is  be(|ueatheS~gen&raIIy  to  tEe"devTsee,  to  such  uses  as  he 
shall  appoint  at  his  will  and  pleasure,  nevertheless,  restraining  the 
disposition  to  particular  objects,  it  seems  doubtful  whether  the  de- 
visee will  take  a  fee-simple  conditional,  or  an  estate  in  fee  upon 
trust,  or  an  estate  for  life,  with  a  power  to  dispose  of  the  inheritance. 
This  is  the  case  of  Daniel  and  Ubley,  where  the  devise  was,  to 
"  Agnes  my  wife,  to  dispose  at  her  will  and  pleasure,  and  to  give  to 
such  of  my  sons  she  thinks  best."  According  to  Sir  William  Jones's 
report  of  this  case,(r)  he  and  Crew,  Chief  Justice,  thought  that  the 
wife  had  an  estate  for  life,  with  a  power  to  appoint  the  reversion, 
and  if  not,  that  she  had  a  fee-simple  conditional ;  and  if  she  con- 
veyed contrary  to  the  condition,  the  heir  at  law  might  enter  for  the 
condition  broken  ;(s)  and  Whitlock  and  Dodridge  were  of  opinion 
that  she  had  a  fee-simple  upon  trust.  In  Noy's  re- 
ports(^)  it  is  stated  *generally,  that  the  wife  had  a  [  *122  ] 
power;  and  in  Latch's  report  (which  is  the  best)(w), 
Whitlock  and  Jones  are  stated  to  have  held,  that  the  wife  had  an 
estate  for  life,  with  power  to  appoint  the  reversion  ;  while  Dod- 

(o)  Whiskon  t.  Clayton,  2  Leo.  156:  Anon.  3  Leo.  71,  pi.  108;  Baldwin  v.  Pole, 
Ch.  Trinity  T.  8  Geo.  III.  111.  MS. 

(p)  See  3  Ves.  jr.  470;  and  see  Lord  Townsend  v.  Windham,  2  Ves.  1;  Hales  v. 
Margerum,  3  Ves.  jun.  299;  Cook  v.  Duckenfleld,  2  Atk.  565. 

(g)  Liefe  v.  Saltingstone,  1  Mod.  189;  1  Freem.  149.  163.  176;  Cart.  232;  Digh- 
ton  T.  Thomlinson,  1  Comyns,  194;  1  P.  Wms.  149. 

(r)  1  Jo.  137. 

(s)  See  49  E.  3. 16,  pi.  10;  Anon.  Ball.  58,  pi.  5;  Doe  v.  Pearson,  6  East,  178. 

(t)  P.  80. 

(u)  P.  9.  39.  134. 
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ridge,  who  relied  on  the  word  dispose,  was  of  opinion,  that  she 
had  a  fee  simple  conditional ;  and  Crew,  Chief  Justice,  agreed 
with  him  ;  but  on  a  subsequent  argument  it  seems  that  the  Chief 
Justice  came  over  to  the  opinion  of  Whitlock  and  Jones,  and 
thought  that  the  wife  had  only  a  power  to  appoint  the  reversion. 

14.  In  a  later  case(a;)  the  devise  was  of  the  testator's  "  lands, 
tenements,'and  hereditaments,  to  his  wife,  to  be  divided  and  dis- 
posed of  amongst  his  youngest  children ;"  and  it  was  determined 
by  Sir  Joseph  Jekyll,  that  the  word  disposed  related  to  the  estate 
of  the  devisor,  for  that  the  lands  could  not  be  disposed  of,  but  the 
estate,  and  consequently  the  wife  had  a  fee. 

15.  The  better  opinion,  however,  certainly  is,  that  the  devise  is 
for  life,  with  a,  power  to  appoint  the  inheritance,  unless  the  words 
of  the  will  clearly  negative  such  a  construction,  and  the  authori- 
ties appear  to  be  greatly  in  favour  of  that  opinion.  The  most 
objectionable  construction  is,  that  the  devisee  takes  a  fee-simple 
upon  trust :  for  it  must  at  this  day  be  considered  clear,  that  if  the 
devisee  be  a  married  woman  she  cannot  convey  without  a  fine,  (I) 
because  the  law  will  not  advert  to  the  trust ;  and,  in  regard  to  its 
being  an  estate  upon  condition,  we  may  observe,  that  what  by  the 
old  law  was  deemed  a  devise  upon  condition,  would  now,  perhaps, 
in  almost  every  case,  be  construed  a  devise  in  fee  upon  trust, (y) 
and  by  this  construction,  instead  of  the  heir  taking  advantage  of 
the  condition  broken,  the  cestui  que  trust  can  compel  an  observ- 
ance of  the  trust  by  a  suit  in  equity. 

[  *123  ]  *16.  But  suppose  an  estate  to  be  given  to  A.  express- 
ly for  life,  with  remainder  to  such  person,  &c.  g-eneral- 
ly  as  he  shall  appoint,  will  the  devisee  in  that  case  take  a  fee  ? 
In  a  case,  in  the  third  volume  of  Le6nard,(z)  the  lands  were  devis. 
ed  "  to  the  wife  for  life,  and  after  her  decease  to  give  the  same  to 
whom  she  will."  It  was  determined  that  she  took  for  life  only, 
but  with  an  authority  to  give  the  reversion  to  whom  she  pleased, 
for  the  express  estate  for  life  should  not  be  enlarged  by  implicar 
tion.(a)     In  a  case  about  ten  years  afterwards,  reported  in  Leon- 

(x)  Anon.  2  Eel.  C.  C.  6. 

(j/)  See  49  E.  3,  16,  pi.  10;  and  see  Co.  Litt.  235  b;  Ro.  Abr.  Conditions,  (I)  pi.  1. 
(«)  Anon.  3  Leo.  71,  pi.  108;  4  Leo.  41,  pi.  110.     See  Bowyer  v.  Blair,  2  Jebb  & 
Bym  39. 

(a)  See  Lord  Parker's  judgment  in  Tomliuson  t.  Dighton,  1  P.  Wms.  171. 
(1)  Fines  are  now  abolished,  but  this  does  not  weaken  the  argument. 
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ard's  first  volume,(6)  the  devise  was  to  the  testator's  wife  Edyth, 
during  her  widowhood,  remainder  to  A.  in  tail,  and  if  A.  died 
without  issue  in  the  life  of  the  wife,  that  then  the  land  should  re- 
^nain  to  her  to  dispose  thereof  at  her  pleasure.  A.  did  die  in  her 
life-time  without  issue,  and  it  was  determined  that  the  wife  took  a 
fee-simple.  The  court  relied  upon  the  words  of  the  limitation  of 
the  remainder  to  the  wife.  Quod  integra  remanet  dictce  EdythcB. 

17.  In  a  modem  case,(c)  the  devise  was  to  the  testator's  heir  at 
law,  for  her  life,  and  after  her  death  to  her  lawful  issue ;  and  if 
she  should  have  no  issue,  then  she  should  have  the  power  to  dispose 
thereof  at  her  will  and  pleasure.  She  died  without  issue.  The 
whole  court  was  clearly  of  opinion  thut  she  had  an  estate  in  fee- 
simple  by  the  will,  as  the  contingent  remainder  to  the  issue  never 
vested ;  that  the  testator,  by  giving  her  power  to  dispose  thereof  at 
her  will  and  pleasure,  in  case  she  had  no  issue,  had  given  her  a  fee- 
simple  :  but  supposing  the  words  did  not  carry  the  fee-simple,  yet, 
as  she  was  heir  at  law,  the  fee  descended  to  her  upon  the  death 
of  the  testator,  and  she  having  no  issue,  it  was  never  out  of  her  ; 
and  the  Judges,  therefore,  held  a  will  made  by  her  dur- 
ing her  coverture  to  be  void.  Against  this  *opinion,  the  [  *124  ] 
case  in  3  Leon,  was  cited,  but  the  court  said  that  that 

case  was  not  law,  and  that  the  case  in  1  Leon,  was  determined 
^after  that  in  3  Leon.  In  a  very  late  case,((i)  where  an  estate  for 
life  only  was  given,  with  a  power  to  dispose  by  loill  in  a  contin- 
gent event,  the  case  of  Goodtitle  v.  Otway  was  not  referred  to, 
but  the  case  in  3  Leon,  was  relied  on  as  an  authority ;  and  it  was 
determined,  that  the  devisee  took  for  life  only,  with  a  power  of 
disposition  by  will. 

18.  Sir  W.  Grant  observed(e)  that  the  distinction  is  perhaps 
slight  which  exists  between  a  gift  for  life,  with  a  power  of  dispo- 
sition superadded,  and  a  gift  to  a  person  indefinitely,  with  a  super- 
added power  to  dispose  by  deed  or  will.  But  that  distinction  is 
perfectly  established,  and  in  the  latter  case  the  property  vests. 

(i)  Jennor  v.  Hardie,  1  Leo.  283. 

(c)  Goodtitle  v.  Otway,  2  Wils.  6. 

(d)  Reid  V.  Shergold,  10  Ves.  jun.  370;  and  see  Nannoek  t.  Horton,  7  Ves.  jun.  391, 
ace;  Kandal  v.  Hearlo,  1  Anstr.  124;  and  Fisher  v.  the  Bank  of  England,  13  Ves. 
joD.  Ill,  cited,  Bradly  v.  Westcott,  ib.  445;  Fowler  v.  Hunter,  3  You.  &  Jerv.  506.. 

(c)  13  Ves.  jun.  453. 

Vol.  I.  16 
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A  gift  to  A.  and  to  such  person  as  he  shall  appoint,  is  absolute 
property  in  A.  without  an  appointment ;  but  if  it  is  to  him  for  life, 
and  after  his  death  to  such  person  as  he  shall  appoint  by  will,  he 
must  make  an  appointment  in  order  to  entitle  that  person  to  any- 
thing. 

19.  In  Bradly  v.  "Wescott,(/)  the  gift  of  personal  estate  was 
to  the  testator's  wife  for  her  life,  to  be  at  her  free  disposal  dur- 
ing her  life,  and  after  her  decease  unto  and  to  the  use  of  such 
person  or  persons,  and  in  such  parts^  shares  and  proportions,  as 
she  by  her  will  duly  executed,  should  direct  or  appoint ;  and  for 
want  of  such  direction  or  appointment,  he  directed  the  same  to 
fall  into  his  personal  estate :  a  power  only  was  held  to  pass. 

20.  It  remains  for  us  to  attempt  to  reconcile  these  cases  :  and 
it  is  conceived  that  the  case  in  3  Leonard  must  still  be  deemed 

a  bindiijg  authority.  As  a  general  rule,  it  must  be 
[  *125  ]  *admitted   that  the  law  does  not  incline  to  enlarge 

express  estates  by  implication.  But  the  case  of  Good- 
title  and  Otway,  as  well  as  the  case  in  1  Leonard,  may  well  stand 
without  subverting  the  authority  of  the  case  in  3  Leonard.  The 
case  in  1  Leonard  seems  to  have  been  decided  on  the  apparent 
intention  of  the  testator,  that  in  case  of  the  death  of  A.  without 
issue,  in  the  life  of  the  wife,  she  should  take' the  whole  dominion. 
The  estate  for  life  was  given  merely  on  account  of  the  retaainder, 
and  the  words  applied  rather  to  an  actual  estate  than  to  a  power. 
In  Goodtitle  and  Otway  also,  the  estate  for  life  was  created  only 
to  introduce  the  remainder.  Besides,  if  (which  the  court  seemed 
to  doubt,)  the  words  did  not  carry  the  fee  simple,  then  it  was  no 
objection  that  the  fee  descended  to  the  daughter,  and  was  never 
out  of  her ;  for  the  fee  descended,  charged  with  the  power,  and 
under  that  construction  she  had  a  general  power  of  appointment, 
with  the  fee  in  herself;  and  as  her  will  was  void  unless  it  oper- 
ated as  an  execution  of  her  power,  it  ought  to  have  been  deemed 
an  exercise  of  it,  according  to  the  cases  noticed  in  a  subsequent 
part  of  this'  work.  This  case  was  certainly  very  distinguishable 
from  that  in  1  Leonal-d.  The  cases,  however,  may  perhaps  be 
thought  to  authorize  the  following  conclusions : 

1st.  That  where  there  is  an  express  estate  for  life  given,  with 
a  gift  in  default  of  appointment  generally,  as  the  devisee  shall 

(/)  13  Ves.  jun.  445. 
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appoiut,  without  any  intervening  estate  to  strangers,  the  devisee 
shall  take  for  life  only,  with  a  power  of  disposition  over  the  inher^ 
itance.  The  rule  is  more  inflexible  where  a  specific  mode  of 
exercising  the  power  is  pointed  out.     But, 

2dly.  Where  the  estate  for  life  is  given  in  order  to  let  in 
estates  to  strangers,  and  no  specific  mode  is  required  to  the  dis- 
position of  the  inheritance,  there,  in  the  event  of  the  mesne  estate 
not  taking  eifect,  the  devisee  shall  take  the  entire  fee-simple. 
These,  however,  cannot  be  treated  as  general  rules, 
applicable  to  every  case.  Wherever  a.poiver  *is  clearly  [  *126  J 
intended  to  be  given,  the  devisee  cannot  be  holdeh  to 
take  a  fee-  Had  the  devise,  for  instance,  in  Goodtitle  v.  Otway, 
in  failure  of  issue,  been  "  that  the  wife  should  have  power  to  dis- 
pose thereof  at  her  will  and  pleasure,  notwithstanding-  her  covert- 
ure," she  would  have  taken  a.  power  merely,,  and  not  the  fee- 
simple.  (1) 

(1)  "  We  may  lay  it  down  as  an  incontrovertible  rule,  that  where  an  estate  is  given 
to  a  person  generally  or  indefinitely,  with  a  power  of  disposition,  it  carries  a  fee;  and 
the  only  exception  to  the  rule  is,  where  the  testator  gives  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and  annexes  to  it  a  power  of  disposal.  In  that 
particular  and  special  ease,  the  devisee  for  life  will  not  take  an  estate  in  fee,  notwith- 
standing the  disticct  and  naked  gift  of  a  power  of  disposition  of  the  reversion.  This 
distinction  is  carefully  marked  and  settled  in  the  cases."  Per  Kent,  C.  J.,  delivering 
the  opinion  of  the  Court  of  Errors  of  New  York,  in  Jackson  v.  Bobbins,  16  Johns.  Kep. 
537,  referring,  in  addition,  to  Tomlinson  v.  Dighton,  Reid  v.  Shergold,  and  Goodtitle 
v.  Otway,  hereinbefore  noticed  by  Mr.  Sugden  in  Crossling  v.  Crossling,  2  Cox,  Ca. 
396.  It  is  also  said  in  one  case  in  general  terms',  that  a  power  to  sell  in  a  devise 
gives  a  fee.  Guthrie  v.  Guthrie,  1  Call,  7.  But  whefe  A.  by  deed  conveyed  land  to 
B  ,  his  son-in-law,  in  fee,  subject  to  the  following  restrictions,  viz.,  that  B.  is  not  to 
sell  the  same  during  the  natural  life  of  A.,  but  if  A.  sells  his  land,  then  B.  is  at  liberty 
to  sell  and  convey;  and  if  B.  should  die  before  A.,  or  before  A.  sells  his  land,  then  B. 
is  to  lease  the  same,  to  his  wife,  or  her  lawful  issue ;  but  if  A.  should  sell  his  land 
before  the  death  of  B.,  or  A.  should  die  before  B.,  then  B.  may  bequeath  or  sell  the 
same  as  he  chooses;  it  was  held,  that  the  estate  of  B.  was  an  unlimited  estate  to  which 
the  doctrine  of  powers  was  not  applicable.  M'Williams  v.  Nisly,  2  S.  &  B.  507,  note 
to  1st  Am.  ed. 

"  All  the  authorities  from  Leonard,  down  to  Jackson  v.  Robinson,  16  Johns.  R. 
537,  agree  in  this,  that  a  devise  for  life,  with  power  to  dispose  of  the  thing  at  his 
death,  is  but  an  estate  for  life;  and  if  the  devisee  or  legatee  does  not  dispose  of  it,  it 
goes,  where  there  is  no  devise  over,  to  the  heir  or  next  of  kin  of  the  testator,  accord- 
ing to  the  nature  of  the  property;  but  if  given  to  one  generally,  with  general  powers 
to  dispose  at  his  death,  then  he  takes  it  as  property  absolutely;  but  aliler,  w^jjSr&H^e 
power  is  restricted  or  something  is  to  be  done  by  the  legatee  or  devisee;  as  ijireotions 
to  be  given  as  to  the  fund  out  of  which  it  is  to  be  raised,  or  the  manner  oi  raising  it. 
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21.  A  devise  to  the  testator's  wife,  her  heirs  and  assigns  for- 
ever, with  the  intention  that  she  may  enjoy  the  property  during 
her  life,  and  by  her  will  dispose  of  it  as  she  thinks  proper,  was  of 
course  held  to  carry  the  fee.(g') 

(g-)  Doe  V.  Lewis,  3  Adol.  &  Ell.  123. 

It  is  a  power,  and  but  an  estate  for  life  where  the  power  is  not  executed.  The  distinc- 
tion between  power  and  property  is  a  marked  one."  Per  Duncan,  J.,  in  Flintham's 
Appeal,  n  S.  &  R.  23,  24.  ^ 

"If  an  estate  be  given  to  a  person  generally  or  indefinitely,  with  a  power  of  dispo- 
sition, it  carries  a  fee;  unless  the  testator  gives  to  the  first  taker  an  estate  for  life 
only,  and  annexes  to  it  a  power  of  _disposition  of  the  reversion.  In  that  case  the 
express  limitation  for  life  will  control  the  operation  of  the  power  and  prevent  it  enlarg- 
ing the  estate  to  a  fee."  4  Kent  Com.  535,  536;  where  the  Chancellor  cites  Jackson 
T.  Coleman,  2  Johns.  Rep.  391 ;  Herrick  v.  Baboook,  12  lb.  389;  Jackson  v.  Robbins, 
16  Johns.  R.  587,  588;  Case  of  Fliutham,  11  S.'&  R.  16. 

Where  a  will  directed*  executors  to  sell  Jands  to  pay  legacies,  and  distribute  the 
residue,  and  expressly  disinherited  the  heir  at  law,  and  declared  that  as  heir  at  law 
he  should  take  iiothiug,  it  was  held,  that  the  direction  to  the  executors  to  sell  con- 
ferred a  mere  naked  power  without  interest,  and  that  the  fee  of  the  land  and  right  to 
receive  the  profits  were  in  the  heir  at  law  until  the  power  was  executed.  Jackson  v. 
Schauber,  7  Cowen,  E.  187;  S.  C,  2  Wend.  R.  1. 

A  direction  in  a  will  to  executors  to  sell  or  dispose  of  land,  and  divide  it  equally 
among  A.  and  B. ,  is  a  naked  power,  and  vests  no  estate  or  title,  either  in  the  execu- 
tors or  in  A.  or  B.,  upon  which  they  can  maintain  an  ejectment.  And  if,  in  such 
case,  A.  and  B.  are  the  executors,  a  simple,  partition  of  the  land  by  deed  between  them 
is  not  an  execution  of  the  power,  and  conveys  no  title.  Deijj  v.  Young,  3  Zab.  N.  J. 
Eep.  478.  Den.  v.  Snowhill,  lb.  447.  Haskell  v.  House,  SBrev.  242.  Jameson  v. 
,  Smith,  4  Bibb,  307. 

The  testator  said,  "whenever, the  executors  think  best,  they  shall  sell  all  my 
land  in  A.,  together  with  all  the  personal  estate  thereto  belonging,  except  the  slaves, 
and  reserving  one  hundred  and  fifty  acres  of  said  land,  which,  with  one  fourth  of  the 
said  slaves  they  shall  hold  in  trust,  for  the  benefit  of  my  daughter  B.,  &o.  The  money 
arising  from  the  abovormentioned  sale  of  land  and  property  together  with  all  other 
monies  left  in  the  hands  of  my  executors,  after  the  payment  of  debts  and  legacies, 
also  the  remaining  three  fourths  of  my  slaves,  to  be  divided,"  &c.  He'd,  that  the 
will  did  not  clothe  the  executors  with  merely  a  naked  power,  but  vested  in  them  an 
interest,  making  it  their  duty  to  take  possession  of  the  land,  and  account  for  the  rents 
and  profits  until  it  was  sold.  Mosby  v,  Mosby,  9  Gratt.  (Va.)  584.  Miller  v. 
Jones,    lb. 

A  testator,  in  one  section  of  his  will,  gives  to  his  wife  his  "  mansion  house  and 
plantation  belonging  thereto,  during  her  natural  and  single  life  ;"  and,  by  a  subse- 
quent section,  gives  to  his  said  wife,  in  common  with  his  children,  "  all  the  residue 
and  remainder"  of  his  estate,  with  power,  in  certain  contingencies,  to  dispose  of  the 
same-,  It  was  held,  that  the  widow's  power  of  disposal  extended  to  the  reversionary 
4literest  in  the  'i  amnsion  house  and  plantation."  Norceam  v.  D'CEnoh,  17  Miss.  (2 
Bennett,)  98. 
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22.  And  even  a  devise  of  all  the  testator's  property  to  Hs  wife 
for  life,  and  then  upon  her  demise  one-third  of  the  property  to 
devolve  on  the  testator's  daughter,  and  that  the  other  two-thirds 

In  this  country,  powers  of  sale  conferred  upon  exeoutora,  are  not  construed  with 
the  same  striotness  as  in  EugUnd.  Where  there  is  a  power  of  disposal,  with  a  right 
to  enjoy  the  money  arising  from  its  exercise,  uaited  in  the  same  person,  the  power 
need  not  be  strictly  pursued.    lb. 

A  testator  by  hiS  last  will  directs  his  executors  or  administrators,  to  sell  his 
real  estate  to  the  best  advantage,  and  invest  the  proceeds.  This  is  a  general  power  in 
trust,  and  the  executors  or  administrators  are  authorized  to  sell  and  deed  such  real 
estate,  without  a  license  from  the  judge  of  probate.  Batelle  v.  Parks,  2  Mich. 
(Gibbs,)  531. 

A  power  to  sell,  at  a  particular  time,  lands  granted  by  a  will,  cannot  be  executed 
before  the  time  arrives.    Loomis  v.  M'Cliatock,  10  Watts,  274. 

A  will  made  since  the  act  of  the  8th.  of  April,  1833,  began  thus  :  "  I  do  make  this 
my  last  will  and  testament  of  and  concerning  the  real  and  personal  estate  whereof  I 
am  in  anywise  seized  or  otherwise  possessed,  either  in  possession  or  reversion,  &c., 
which  I  ha\e  any  power  to  dispose  of,  as  follows,"  &c.  After  sundry  specific  and 
pecuniary  legacies,  the  testator  devised  the  whole  of  hei:  residuary  estate  upon  certain 
trusts,  and  then  concluded,  "  In  order  that  the  foregoing,  my  last  will  and  testament, 
may  be  carried  fully  into  effect,  I  authorize  and  direct  my  executors  hereinafter  named 
to  sell  and  dispose  of  such  pirts  of  my  real  and  personal  estate  (as  have  not  been 
hereinbefore  disposed  of,)  and  good  and  suflBoient  titles  in  law  to  make  to  the  pur- 
chasers for  the  same."  Held,  that  the  executors  had  power  to  sell  certain  real  estate 
acquired  by  the  testator  after  the  date  of  her  will,  and  of  which  she  died  seized.  Ro- 
ney  v.  Stiltz,  5  Whart.  381. 

Where  the  following  clause  occurred  in  a  will:  "  I  lend  all  my  estate  of  all  kinds 
to  my  wife,  during  her  naturaMife:  and  I  give  all  the  said  estate  to  be  divided  equally 
between  the  children  of  Thomas  Prather,  deceased,  at  her  death,  unless  my  said  wife 
shall  order  it  to  the  contrary."  It  was  held,  that  the  wife  had  the  absolute  power  of 
disposal  of  the  estate  in  fee,  and  that  it  was  only  in  case  of  her  death  without  so  dis- 
posing of  it,  that  it  would  go  to  Thomas  Prather's  children."  Sillard  v.  Robinson,  3 
Litt.  413. 

The  principle  of  the  common  law  is  that  when  a  power  given  to  several  per- 
sons is  a  mere  naked  power,  not  coupled  with  an  interest,  it  must  be  executed  by  aU, 
and  does  not  survive  ;  but  when  the  power  is  coupled  with  an  interest,  it  may  be  ex- 
ecuted by  the  survivor.    Bank  v.  Beverly,  lb.    Osgood  v.  Franklin,  2  John.  Ch.  R.  1. 

Executors  authorized  by  will  to  sell  and  convey  land  for  certain  purposes,  have 
but  a  naked  authority  uncoupled  with  an  interest,  and  have  no  right  to  revive  suits 
for  the  land  in  their  own  names.    Jameson  v.  Smith,  4  Bibb,  307. 

A  mere  direction  in  a  will,  to  the  executors  to  sell  land,  without  any  words 
vesting  in  them  an  interest  in  the  land,  or  creating  a  irast,  will  be  only  a  naked  pow- 
er, and  does  not  survive  ;  but  when  any  thing  is  directed  to  be  done  iu  which  third 
persons  are  interested,  and  who  have  a  right  to  call  on  the  executors  to  execute  the 
power,  such  power  survives.     Bank  v.  Beverly.    lb. 

Where  a  testator  authorized  his  executors  to  sell  real  estate  not  specially  de- 
vised, at  their  discretion,  their  authority  is  a  naked  power  not  coupled  with  a  trust  and 
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should  be  at  the  sole  and  entire  disposal  of  his  wife,  trusting  that 
should  she  not  marry  again,  and  have  other  children,  her  affection 
for  their  joint  offspring,  the  said  daughter,  would  induce  her  to 
make  their  daughter  her  principal  heir,  was  held,  to  give  the  wife 
an  absolute  interest  in  the  two-thirds,  although  she  died  unmar- 
ried. (A) 

23.  In  Eobinson  v.  Dusgale  a  direction  by  a  testator,  that  200/. 
should  be  at  the  disposal  of  his  wife,  in  and  by  her  last  will  and 
testament,  to  whom  she  shall  thinl^fit  to  give  the  same,  was 
holden  to  be  an  absolute  gift  to  her.(z)  But  this  case  has  been 
questioned  on  the  abstract  point,  and  it  has  been  determined  that 
a  bond  for  payment  of  a  sum  of  money  as  A.  shall  by  will  ap- 
point, does  not  secure  the  sum  to  A.'s  representatives  in  default 
of  appointment. (A)  But  a  gift  of  a  sum  to  the  testator's  wife, 
to  be  disposed  of  as  she  thinks  proper,  to  be  paid  after  her  death, 
is  not  a  power  but  vests  the  whole  interest  in  the  legatee. (/) 

24.  A  legacy  to  his  brother  of  300/.,  to  be -disposed 

|[  *127  ]  of  by  *him  by  his  will  as  he  shall  see  fit,  was  held  to 

vest  absolutely  in  the  legatee  ;(»i)  and  therefore  a  be- 

'quest  to  A.  for  such  purposes  as  he  shall  think  fit,  is  of  course  a 

gift  to  himself,  (w) 

25.  In  Elton  v.  Shephed,(o)  a  gift  to  trustees  of  a  sum  of  mo- 

(ft)  Hoy  V.  Master,  6  Sim.  568;  see  vol.  ii.  oh.  Iff,  s.  6. 
(i)  Robinson  v.  Dusgale,  2  Verm.  181. 
(fc)  Buokland  v.  Barton,  2  H.  Black.  136.  ' 
{I)  Hixon  V.  Oliver,  13  Ves.  jun.  108. 
(m)  Maskelyne  v.  Maskelyne,  Ambl.  50. 

(^n)  Paioe  v.  Archbishop  of  Canterbury,  14  Ves.  Jun.  370,  per  Lord  Eldon. 
(o)  1  Bro.  C.  C.  532;  Adamson  v.  Armitage,  Coop.  283;  19  Ves.  jun.  416;  Haig 
v.  Swiney,  1  Sim.  &  Stu.  487;  Comber  v.  Graham,  1  Russ.  &  Myl.  450. 

cannot  be  assigned,  or  executed  by  a  majority  of  the  executors.  Sheldon  v.  Homer, 
6  Met.  462. 

A  testator  empowered  his  executors,  or  such  of  them  as  should  take  probate  of  the 
will,  to  convey  that  part  of  his  estate,  not  specifically  devised  at  such  times  as  they 
should  think  proper.  The  two  executors  appointed  by  the  will,  took  on  themselves 
the  execution  of  the  same;  but  afterwards  one  of  them  resigned  his  trust,  and  was 
discharged  from  his  office  by  a  decree  of  the  probate  court.  Held  that  the  remaining 
executor  was  not  authorized  under  the  will,  to  sell  the  real  estate.     Ibid. 

See  also  Roberts  v.  Whiting,  16  Mass.  R.  186;  Minot  v.  Prescott,  14  lb.  495; 
Newburyport  v.  Stone,  13  Pick.  R.  420;  Den  v.  Crawford,  8  Halst.  R.  90;  Morris  v. 
Phaler,  1  Watts,  R.  389. 
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ney,  to  pay  the  produce  to  the  testatrix's  daughter,  who  was  a 
married  woman,  for  her  own  sole  and  separate  use,  and  she  did 
authorize  her  daughter  to  give  and  dispose  of  the  said  sum  as  she 
should,  by  any  will  or  writing  under  her  hand,  direct  or  appoint, 
was  held  at  the  EoUs  to  carry  the  absolute  interest  under  the 
first  words,  to  pay  the  produce  to  her,  being  unaccompanied  by 
words  limiting  the  duration  of  the  trust :  the  subsequent  words, 
giving  her  the  power  of  appointment,  were  merely  in  anxious  ex- 
pression of  the  intention  of  the  testatrix  that  she  should  have  an 
uncontrollable  power  of  disposing  of  the  fund. 

26.  In  Downes  v.  Timperon,(p)  a  man  gave  to  his  daughter,  a 
married  woman,  real  and  personal  estate  in  fee  and  absolutely. 
By  a  codicil  he  declared  that  if  she  should  die  without  disposing, 
by  deed  or  will,  of  such  estate  or  interest  as  she  should  take 
under  his  will,  then  such  estate  and  interest  should  go  to  her 
children  :  it  was  held  that  the  codicil  gave  the  daughter  a  power 
which  she  might  exercise  by  deed  or  will,  notwithstanding  her 
coverture.  In  the  former  cases,  the  addition  of  words  importing 
power  were  not  allowed  to  affect  the  previous  disposition  vesting 
the  property  absolutely  in  the  legatee.  Upon  the  same  principle, 
as  a  power  was  requisite  to  enable  the  married  woman  to  dispose 
of  the  property,  the  full  operation  was  given  to  the  words  import- 
■  ing  a  power,  without  defeating  the  gift  in  the  will,  which,  subject 
to  the  power,  still  remained. 

*27.  A  gift  by  will  of  personal  property  to  trustees,  [  *128  ] 
for  the  separate  use  of  the  testator's  daughter,  in  the 
usual  form  of  words,  and  whenever  she  shall  happen  to  die,  the 
principal  "  shall  be  absolutely  in  her  own  power  to  dispose  of  by 
her  last  will  and  testament,  or  any  deed  or  writing  purporting  to 
be  her  last  will  and  testament,  to  any  person  or  persons,  or  to 
any  purpose  or  purposes  she  shall  think  proper,  notwithstanding 
coverture,"  but  in  case  of  failure  of  any  such  disposition  or  ap- 
pointment the  fund  was  given  ovev,{q')  was  held  not  to  give  a 
power,  but  the  absolute  property,  qualified  only  to  exclude  the 
husband. 

(p)  4  Kuss.  334. 

(g)  Hales  v.  Margerum,  3  Yes.  jun,  299,  sed  qu,;  Croft  v.  Slee,  4  Ves.  jun.  60, 
and  7  Ves.  jun.  400;  Standen  v.  Standen,  2  Ves.  589;  Bradley  v.  Westoott,  13  Ves. 
jun.  445;  Bull  v.  Kington,  1  Mer.  819. 
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28.  So  where  the  testator  directed  Ms  daughter's  share  to  be 
secured  in  the  funds  thus,  for  his  trustee  to  pay  her  the  dividends 
as  they  became  due ;  and  it  was  his  further  will,  that  neither 
principal  nor  interest  of  the  said  funds  should  be  subject  to  the 
control  or  debts  of  any  husband  she  might  marry,  but  the  same 
should  stand  under  the  direction  of  the  Court  of  Chancery,  sub- 
ject to  her  will  only,  properly  executed,  whether  covert  or  sole ; 
at  her  decease  it  was  held  that  the  daughter  took  an  absolute 
interest  to  her  separate  use.(r)  ^ 

29.  A  gift  to  such  uses  as  one  person,  with  the  consent  of  an- 
other, shall  direct,  of  course  confers  a  power  only.(s) 

30.  If  the  words  of  the  gift  are  ambiguous,  a  gift  over,  in  de- 
fault of  appointment,  will  of  course  show  that  a  power  only  was 
intended  to  be  conferred. . 

31.  It  has  always  been  considered  that  a  devise  to  trustees  and 
their  heirs,  upon  trust,  in  a  given  event  to  sell,  or  to  do  any  other 
act  which  may  require  the  inheritance,  vests  the  legal  fee  in  the 
trustees,   and  they  camiot,    upon  the  construction  of  any   sub- 
sequent  devise,  be    held  to    take  merely    a  power, 

[  *129  ]  *for  that  would  defeat  the  ■  express  devise  to  thenv 
This  rule  was  not  attended  to  in  the  late  case  of 
Hawker  v.  Hawker,(i^  nor  does  the  attention  of  the  court  ap- 
pear'to  have  been  called  to  it.  That  case,  and  Doe  v.  Simp- 
son,(m)  rendered  it  very  difficult  for  counsel  to  advise  upon 
titles  depending  on  the  union  of  estates  ;  niuch  of  this  diffi  culty 
is  now  obviated  by  the  provisions  of  the  1  Vict.  c.  26  ;(a;)  but  it 
is  said  that  it  would  be  difiicult  to  extend  the  statute  under  any 
construction  of  the  words  to  a  case  ,like  Hawker  v.  Hawker,  al- 
though within  the  principle,  because  the  statute  does  not  assume  to 
decide  what  shall  be  a  power  and  what  an  e^state ;  and  therefore 
the  courts  may  evade  the  statute,  by  deciding  that  the  trustee 
takes  a  partial  estate  with  a  power.  This,  it  is  added,  is  a  point 
of  great  nicety.  (2/) 

(r)  Tawney  v.  Ward,  1  Bear.  563.     Consider  the  case, 
(s)  Sympson  v.  Hornby,  Preo.  Cha.  462. 
(0  3  Barn.  &  Aid.  537. 

(u)  6  East,  162;  3ee  Doe  v.  Ewart,  7  Adol.  &  EU.  636;  Ackland  v.  Lurtley,  9 
Adol.  &  Ell.  879. 
(i)  Sections  30,  31. 
(V)  H.  Sugd.  Wills,  133;  and  see  p.  125. 
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32.  Here  we  may  notice  a  case  where  the  devise  was  to  A.  a 
single  woman,  for  life,  in  case  she  should  continue  unmarried, 
and  after  her  decease  as  she  should  appoint  by  deed  or  will,  and 
in  default  of  appointment  over.  But  in  case  A  married  with  the 
consent  of  persons  named  in  the  will,  her  life-estate  was  to  con- 
tinue. The  court  held  that  the  life-estate  only  was  subject  to 
the  condition.  (z)(l) 

33.  We  are  now  to  consider  in  what  cases  executors  take  a 
fee  simple  to  upon  trust  to  sell  under  a  will,  or  are  invested 
merely  with  a  power  of  disposition.  As  far  back  as.  the  reign  of 
Henry  the  Sixth,  it  was  laid  down  in  a  case  in  the  year  books, 
that  if  one  devise  that  his  executors  shall  sell  his  lands,  and  die 
seised,  his  heir  is  in  by  descent,  and  consequently,  the  execu- 
tors have  only  a  power :  but  that  if  one  devise  his  land  to  his 
executors,  there  the  freehold  passes  to  them  by  the  devise. (a) 
The  same  distinction  is  again  taken  in  the  same  book. 

•It  is  said,  that  if  I  devise  that  certain  lands  shall  be  [  *130  ] 
sold  by  my  executors,  although  my  heir  is  in  by  descent, 
and  his  heir  after  him,  yet  the  executors  may  enter  upon  the  heir 
by  descent,  by  reason  of  the  will.  (6)  This  distinction,  namely, 
between  a  devise  of  lands  to  executors  to  selt,  and  a  devise  that 
executors  shall  sell  the  land,  is  mentioned  by  Justice  Doderidge 

(2)  Aislabie  t.  Rice,  3  Madd.  256;  and  2  Moo.  358.  See  the  -words  of  the  cer- 
tificate. 

(a)  9H.  6.  24  b.  25  a. 
(i)  11  H.  6.  13  b. 

(1)  A  power  of  disposing  of  property  by  deed  cannot  be  executed  hy  will.  A 
power  given  by  Act  of  Assembly  to  a  married  woman  "  to  hold,  bargain,  sell  and 
convey  her  lands  and  to  receive  the  rents  and  profits  and  purchase  money  thereof; 
and  that  her  deed  conveying  the  same  shall  be  good ;  and  that  she  shall  have  power 
to  make  contracts  and  transact  business,  binding  herself  in  the  same  manner  as  if 
she  were  unmarried,"  construed  to  refer  to  acts  and  contracts  inter  vivos,  and  not  to 
enable  her  to  dispose  of  her  land  by  last  will  and  testament  made  in  her  husband's 
life  time.  Barker  v.  Elliott,  3  Harringt.  (Del.)  Rep.  51.  Where  a  devise  is  made  to 
one  for  life  with  power  to  give  by  deed  or  will  to  such  of  devisor's  children  as  might  be 
deemed  most  in  need,  held  that  this  power  must  be  strictly  executed,  and  did  not  give 
to  the  appointee  the  right  to  give  to  one  of  devisor's  children  an  estate  for  life, 
with  remainder  to  a  grand-child ;  and  that  the  attempt  to  give  a  life  estate,  by  will,  to 
one  of  devisor's  children,  was  a  designation  of  the  needy  child,  and  passed  to 
such  child  the  fee.  Lasley  v.  Blakeman,  4  B.  Munroe,  (Ky.)  Rep.  540.  Warner 
T.  Howell,  3  Wash,  R.  12.    See  note,  ante,  p.  118. 


190  ■  SUGDEN  ON  POWERS. 

as  a  common  difference,  (c)  So  Littleton («^)  puts  the  case  of  a 
man  devising  that  his  executors  may  sell  his  estate,  which  he 
treats  as  a  mere  power  passing  no  interest ;  and  therewith  Sir 
Edward  Coke  in  his  comment  agrees.  But  he  says,  that  if  a  man 
deviseth  lands  to  his  executors  to  be  sold,  there  the  estate  pa,sses. 
In  a  subsequent  folio, (e)  he  takes  precisely  the  same  distinction, 
viz.  between  a  devise  that  executors  shall  sell  the  land,  and  a  de- 
vise of  the  land  to  his  executors  to  be  sold;  and  in  the  case  of 
Houell  and  Barnes,  where  the  testator"  ordered  the  lam.d  to  he  sold 
by  his  executors,  Jones,  Berkeley,  and  Croke  resolved,  that  the 
executors  had  not  any  interest  by  this  devise,  but  only  an  au- 
thority.(/)  So  in  the  modern  case  of  Yates  v.  Compton,!^")  a 
devise  that  the  executors  should  sell  the  land  was  treated  as 
giving  them  a  power  only.  And  in  the  still  later  case  of  Lancas- 
ter V.  Thornton,(/i)  it  was  in  like  manner  held  that  a  power  only 
passed  under  a  ^^  devise,  that  in  case  of  a  deficiency  of  another 
estate  the  testator's  two  sons  and  his  daughter  shall  and  may 
absolutely  sell,  mortgage,  or  otherwise  dispose  of,  his  freehold 
estate  for  the  payment  of  such  of  his  debts,  legacies,  and  funeral 
expenses  as  the  leasehold  estate  should  not  be  sufficient  to  pay  and 
discharge."  Against  this  weight  of  authority  there  is  merely  an 
obiter  dictum  of  Hale's,  Chief  Baron,  that  it  had  been  held,  that  if 
a  man  devises  that  his  lands  shall  be  sold  by  his  execu- 
[  *131  ]  tors  for  payment  of  his  debts,  that  will  give  the  *executors 
an  interest  as  well  as  if  he  had  devised  his  lands  to  his 
executors  to  be  sold.(i) .  But  he  did  not  refer  to  the  case  in 
which  this  point  was  decided.  The  case,  however,  was  not  only 
in  opposition  to  former  opinions,  but  has  been  completely  over- 
ruled by  the  later  cases  of  Houell  and  Barnes,  and  Yates  and 
Compton. 

34;  Thus  far  the   distinction  is    intelligible   and  reasonable. 
A  devise  "of  the  land  to  executor  to  sell,  passes  the  interest  in 

(c)  Latch,  43. 

((f)  S.  169. 

(e)  181.  A. 

(/  )  Cro.  Car.  382. 

(g)  3  P.  Wras.  308. 

(A)  2  Burr.  1027. 

(0  Barrington  v.  The  Attorney-General,  Hard.  419. 
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it,  but  a  devise  that  executors  shall  sell  the  land,  or  that  lands 
shall  be  sold  by  the  executors,  gives  them  but  a  power. 

35.  Littleton,  in  his  383  section,  gives  an  exact  copy  of  a  case 
from  the  book  of  the  assizes;  (A;)  where  it  is  stated  that  the  an- 
cestor of  the  plaintiff  devised  his  lands  to  be  sold  by  the  defend- 
ant, who  was  his  executor,  and,  as  he  had  not  sold,  it  was  held 
that  the  heir  should  recover  by  reason  of  the  breach  of  the  con- 
dition. Upon  this  case  Coke  observes,  that  it  appcareth  that 
when  a  man  deviseth  his  tenements  to  be  sold  by  his  executors,  it 
is  all  one  as  if  he  had  devised  his  tenements  to  his  executors  to 
be  sold,  and  the  reason  is,  because  he  deviseth  the  tenements, 
whereby  he  breaks  the  descent. 

36.  Mr.  Hargrave,  addressing  himself  to  the  case  of  a  devise, 
that  executors  shall  sell  the  lands,  observes, (^)  that  as  to  the 
power's  not  surviving  for  want  of  an  interest.  Lord  Coke  con- 
cedes, that  if  one  devises  lands  to  be  sold  by  his  executors,  an 
interest  will  pass.  Xow  such  a  devise  so  resembles  devising  that 
executors  shall  sell  the  land,  as  to  give  the  distinction  made  be- 
tween them  the  appearance  of  too  curious  and  overstrained  a 
refinement,  such  as  rather  consists  in  the  formal  arrangement  of 
words  than  of  any  thing  substantial ;  and  he  refers  to  the  above- 
mentioned  case  cited  by  Lord  Hale,  as  a  judgment  against  this 
distinction.  But  he  admits  that  the  cases  of  Houell  and 
Barnes,  and  *Yates  and  Compton,  arc  the  other  way.  [  *132  ] 
This  learned  writer,  however,  is  for.  construing  a  devise 

that  executors  shall  sell  the  land,  as  well  as  a  devise  of  lands  to 
be  sold  by  executors,  as  investing  them  with  the  fee-simple,  and 
not  merely  a  power.  (1) 

(k)  38  E.  3,  pi.  3.  (1)  Note  (2)  C9.  Litt.  113  a. 


(1 )  "  I  do  not  consider  the  observations  of  Mr.  Hargrave,  Co  Litt.  113  a  note,  even 
after  giving  them  all  the  weight  due  to  hi?  talents  and  learning,  as  being  su£Bcient  to 
overtarn  a  rule  so  strongly  established;  and  especially  when  it  has  been  shown  by 
Mr.  Powell  (Treatise  on  Devises,  p.  292 — 310,)  that  he  is  by  no  means  borne  out  by 
the  cases  to  which  he  refers."  Per  Kent,  Chancellor,  in  Osgood  v.  Franklin,  2 
Johns.  Ch.  Cases,  1.  20.  "  A  naked  authority  without  interest  given  to  several  per- 
sons does  not  survive;  and  it  was  a  rule  of  the  common  law  that  if  the  testator  by  his 
will  directed  his  executors  by  name  to  sell,  and  one  of  them  died,  the  others  could  not 
sell,  because  the  words  of  the  testator  could  not  be  satisfied.  There  are,  Ijowever, 
some  material  qualifications  to  the  rule."  4  Kent's  Com.  826.  See  Peter  v.  Beverly, 
10  Peters'?  U.  S.  Reps.  533.  565.  Lessee  of  Zebaoh  v.  Smith,  3  Binn.  R.  69.  72.  Ex 
parte  Rogers,  7  Cow.  R.  526.    Downing  v.  Rugas,  21  Wend.  R.   178.    Woolsey  t. 
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37.  But  from  the  cases  which  haye  been  stated,  it  should  seem 
that  a  devise,  that  the  executors  shall  sell  the  land,  or,  that  land 
shall  be  sold  by  the  executors,  will  give  them  simply  an  authority. 
The  only  question  then  is,  whether  a  derise  of  the  land  to  be  sold 
by  his  executors  will  operate  as  a  devise  of  the  estate  to  the  exe- 
cutors. (1)  But  according  to  the  observation  on  the  other  side  of 
the  question,  a  distinction  of  this  nature  would  be  too  curious  and 
refined ;  and,  therefore,  assuming  the  first  point  to  be  clear,  it 
vrould  seem  to  follow,  that  these  woMs  would  confer  a  power  only 
on  the  executors  ;  andthis  appears  also  upon  the  authorities.  In 
the  case  cited  by  Littleton  it  seems  to  have  been  taken  for  grajit- 
ed  that  the  estate  passed  to  the  executors  ;  and  the  reporter  ap- 
pears to  have  thought  it  necessary  to  state  only  the  effect  and  not 
the  words  of  the  devise ;  and  Coke  cites  no  other  authority  for 
his  opinion,  (m)  Lord  Nottingham,  in  his  note  to  this  passage  in 
Littleton,('/i)  states  the  statute  of  21  Hen.  8,  which  applied  only 
to  cases  where  lands  are  willed  to  be  sold  by  executors,  and  it  was 
considered,  in  strictness,  as  embracing  powers  only  ;  and  he  cites 
the  49  Bdw.  3, 17.  "  The  case  was  :  A  woman  seised  of  lands 
in  London,  devised  them  to  be  sold  by  her  executors,  and  died 
without  heir ;  that  devise  prevented  the  escheat  which  the  king  pre- 
tended to  have,  and  the  executors  could  enter  and  sell ;  therefore 
more  than  a  bare  authority  passed.  Yet  in  1651,  on  evidence  at 
the  bar,  between  Wilkinson  and  White,  this  case  was  started,  and 
Lord  Chief  Justice  Roll  doubted  of  this  opinion,  because,  he  said, 

it  was  only  a  descent  according  to  the  words  of  Little- 
[  *133  J  ton  ;  and  that  it  appeared  to  *him,  that  where  lands  are 

devised  to  be  sold  by  executors,  there  no  interest  passes, 
as  in  the  last  clause  here,"(2). 

38.  In  the  case  cited  by  Lord  Nottingham  from  the  year-bqoks, 

(m)_See  Bro.  Ab.  Devise,  pi.  5.  19.  32.  36.  46.  50;  Conditions,  pi.  139. 
(n)  236  a. 

Tompkins,  23  Id.  324.  Crocker  v.  Crane,  21  Id.  211.  The  Baltimore  Turnpike,  5 
Einn.  E.  484.  Alleghany  v.  Leoky,  6  S.  &  R.  170.  M'Ready  v.  Guardians,  9  Id.  94. 
Com.  Y.  Commissioners.  9  Watts,  K.  466. 

(1)  See  notes  p.  184.  412  and  vol.  2,  p.  455. 

(2)  See  Bergen  v.  Bennett,  1  Gaines's  Cases  in  Eq.  16.  Ferebee  v.  Proctor,  2 
Dev.  &  Battle  R6p.  439.  2  lb.  Eq.  Cas,  498.  Jackson  v.  Shauber,  7  Cowen  R.  187. 
Bloomer  v.  Waldren,  3  Hill's  Rep.  361.    Peck  v.  Henderson,  7  Terger's  R.  18. 
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it  appears,  that  no  judgment  was  given  ;  and  it  is  clear,  that  at 
this  day  the  devise  in  that  case  would  be  held  to  give  a  power 
only.  The  devise  was  (after  an  estate  tail)  of  the  lands  to  be 
sold  by  the  executors,  or  the  executors  of  the  executors,  if  all  the 
executors  should  die,  and  four  parishioners  of  the  parish  in  which 
the  land  lay. 

'39.  In  the  case  of  North  v.  Crompton(o)  the  testatrix  appoint- 
ed Henry  North  executor  of  her  will :  "  and  I  do  give  all  my  estate, 
real  and  personal  [to  dispose  of  for  the  payment  of  all  my  just 
debts,  and  for  the  performing  of  all  such  legacies  as  I  have  herein, 
or  by  the  codicil  annexed,  bequeathed,]  unto  my  executor  above 
named  ;  and  then  she  gave  legacies  to  several  persons.  This  was 
held  to  be  a  devise  to  the  executor  in  fee.  In  the  case  of  Lord 
Cholmondley  v.  Lord  Clinton,  before  the  Vice-Chancellor,(I)  in 
which  this  point  arose,  it  was  insisted  that  North  and  Crompton 
was  a  clear  authority  in  favour  of  Coke's  doctrine.  No  question 
upon  a  power  however  arose  in  that  case.  The  words  between 
crotchets  were  of  course  to  be  read  in  a  parenthesis.  The  devise 
was  expressly  to  the  executor,  and  so  it  is  stated  in  2  Vern. 
253,  and  the  only  question  was,  whether  the  fee  passed  although 
there  were  no  express  words  of  inheritance. 

The  reliance  which  is  placed  upon  the  devise  of  the  land  in 
these  cases  is  not  well  founded.  As  Lord  Mansfield  observed,  the 
expression,  I  devise,  is  here  synonymous  to  saying  /  will,  or  my 
mind  is.(j)~) 

Upon  the  whole,  therefore,  the  analogy  of  this  case  to  that  of 
a  devise  that  the  executors  shall  sell  the  land,  or 
*that  the  land  shall  be  sold  by  the  executors,  as  well  as  [  *134  ] 
the  authorities,  seem  to  warrant  the  conclusion,  that 
even  a  devise  of  land  to  be  sold  by  his  executors,  without  words 
giving  the  estate  to  them,  will  invest  them  with  a  power  only,  and 
not  give  them  an  interest.  (1) 

(0)  1  Cha.  Ca.  196. 
(p)  2  Burr.  1031. 

(1)  A  case  was  ordered  to  be  sent  to  the  Court  of  King's  Bench  for  their  opinion; 
but  the  order,  I  believe,  was  not  acted  upon. 


(1)  "  If  a  man  by  his  will  directs  his  executors  to  sell  his  land,  this  is  but  a  bare 
authority  without  an  interest;  for  the  land  'in  the  meantime  descends  to  the  heir-at- 
law,  who  until  the  sale  would  not  survive.    But  if  a  man  devises  his  lands  to  his  ex- 

Vol.  I.  IT 
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40.  In  a  late  case(g')  where  the  testator  devised  an  estate  to 
his  wife  for  life,  and  after  her  decease  his  will  was  that  it  should 
be  sold  by  his  executors  in  tru^t,  and  all  the  money  to  be  equally 
divided  between  all  his  children,  or  their  heirs,  it  was  insisted 
that  the  case  fell  within  the  first  class  before  discussed,  viz.,  where 
lands  are  devised  to  the  executors  to  sell ;  but  the  court  held 
that  nothing  more  than  a  power  was  given  to  the  executors.  TKe 
testator  merely  devised  in  substance  that  the  lands  should  be  sold 
by  the  executors.  * 


41.  It  sometimes  happens  that  a  testator  directs  his  estates  ta 
be  sold  for  certain  purposes,  without  declaring  by  whom  the  sale 
shall  be  made.  In  the  absence  of  such  a  declaration,  if  the  fund 
be  distributable  by  the  executor,  he  will  have  the  power  by  impli' 
cation.  (1) 

(g)  Doe  V.  Shotter,  8  Adol.  &  M.  905. 


ecutors  to  be  sold,  then  there  is  a  power  coupled  with  an  interest ;  for  the  executoiS  in 
the  mean  time  take  possession  of  the  land  and  the  profits."  Per  Kent,  Ch.  J.,  in  Ber- 
gen V.  Bennett,  1  Gaines's  Cases,  16.  See  1  Williams  on  Ex.  540. 4  Am.  Ed.  A  refer- 
ence to  the  terms  of  the  will  is  the  only  Course  by  which  to  determine  whether  a  naied 
power  only  is  Intended  to  be  given ;  for  even  if  the  terms  made  use  of  in  creating  the 
power,  detached  from  the  other  parts  of  the  will,  confer  merely  a  naked  power  to  sell, 
yet  if  the  other  provisions  of  the  will  evince  a  design  that  at  all  events  the  lands  are 
to  be  sold  in  order  to  satisfy  the  whole  intent  of  the  will,  it  is  not  a  naked  power,  but 
is  coupled  with  a  trust  and  an  interest.  Franklin  v.  Osgood,  14  Johns.  Kep.  527.  A 
power  to  sell  for  payment  of  debts  would  be  sueh  a  power.  Jackson  v.  Ferris,  16 
Johns.  R.  346.  Lessee  of  Zebach  v.  Smith,  3  Binn.  R.  69.  Nelson  v.  Carrington,  4 
Munf.  R.  33f,  pi.  9.  Digges's  Lessee  v,  Jarman,  4  Harr.  &  MoHen.  R.  468.  See 
Miller  v.  White,  Tayl.  R.  309,  the  report  of  which  is  very  unsatisfactory,  and  thei 
authority  of  the  case  very  questionable.  The  character  »f  such  a  power  does  not  de- 
pend upon  the  quantity  of  interest  given,  for  a  trustee  invested  only  with  the  use  and 
profits  of  the  land  for  the  benefit  of  another,  has  an  interest  connected  with  his  power,- 
and  an  authority  to  lease  is  sufficient  to  exempt  a  power  from  the  character  of  a  mere 
naked  authority  to  a  stranger.  2  Johns.  Ch.  Rep.  20,  note  to  1st  Am.  Edition.  See 
this  subject  discussed  and  the  American  authorities  referred  to  and  cited,  4  Kent's 
Com.  326,  327,  328,  and  notes  in  5th  Ed.  Woolridge's  Heirs  v,  Watkins,  8  Bibb'ff 
E.  349,  ante,  p.  118,  note  (1) ;  and  p.  412,  note  (1),  and  vol.  2,  p.  455. 

( 1 )  Where  the  will  of  the  testator  was  silent  as  to  the  persons  who  should  sell  the  land:' 
held,  that  a  power  was  given  by  implioa.tion  to  the  executors  to  make  the  sale;  and 
that  such  power  was  well  executed  by  a  deed  from  one  executor,  the  others  not  having 
qualified.    Meakings  v.  Cromwell,  1  Seldeu,  136.  The  reason  given  for  this  is,  that  it 
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42.  In  a  case  in  the  year-book,  15  Hen.  7,(r)  it  was  said  by 
Eede,  Tremail  Prowik,  that  if  a  man  make  his  will,  that  his  land, 
which  his  feoffees  have,  shall  be  sold  and  aliened,  and  does  not 
say  by  whom,  then  his  executors  shall  alien,  and  not  the  feoffees  4 
and  the  reporter  observes  that  Finioux  in  a  manner  affirmed  this 
the  day  before,  although  he  made  no  observation  on  the  rule  at 
the  time  it  was  pronounced  by  the  other  judges.  Conisby  saidj 
that  the  feoffees  should  alien  this,  [at  that  time,  of  course,  the 
fee  was  in  them,]  for  they  have  the  confidence  placed  in  them ; 
but  this  was  denied ;  for  executors  have  much  greater  confidence 
placed  in  them  than  the  feoffees  have  ;  for  the  money  to  arise  by 
the  sale  of  the  executors  shall  be  assets  in  their  hands,  and  there- 
fore they  shall  sell. 

*43.  In  a  case  in  the  16  Eliz.,(s)  a  man  devised  his  [  *135.] 
lands  to  his  wife  for  life  ;  and  because  he  was  in  doubt 
whether  he  should  have  issue  or  not,  he  further  willed  by  his  will, 
that  if  he  should  not  have  any  issue  by  his  wife,  that  then  after 
the  death  of  his  wife  the  lands  shotild  be  sold,  and  the  money 
thereof  coming  distributed  to  three  of  his  blood,  and  made  his 
wife  and  another  his  executors,  and  died.  The  executors  proved 
the  will.  The  other  executor  died,  and  the  wife  sold  the  lands  ; 
and  it  was  the  opinion  of  Wray  and  Southcote,  Justices,  that  the 
sale  was  good,  although  it  be  not  expressed  in  the  will  by  whom 
the  land  should  be  sold  ;  for  the  moneys  coming  of  the  sale  are 
to  be  distributed  by  his  executors  to  persons  certain,  as  legacies, 
and  it  appertains  to  executors  to  pay  the  legacies,  and  therefore 
they  shall  sell,  &c.,  as,  if  a  man  willeth  that  his  lands  shall  be 
sold,  and  that  the  moneys  coming  thereof  shall  be  disposed  of  for 
the  payment  of  his  debts,  now  the  executors  shall  sell  'the  lands, 
for  to  them  it  belongs  to  pay  debts.  Also  they  held  that  the  lands 
should  be  sold  in  the  life  of  the  wife,  otherwise  they  could  never 
be  sold,  and  also  the  surviving  executor  shall  sell  the  lands,  be- 
cause the  authority  doth  survive. 

(r)  Appendix,  No.  1;  Keilw.  43  b.;  17  H.  7. 
(s)  2  Leo.  220.  pi.  276. 

belongs  to  the  executor  to  pay  the  debts  and  legacies  and  the  testator  having  directed 
that  to  be  done  by  means  of  a  sale  of  his  land  the  executor  should  have  the  pov?er  to 
»ell  as  incident  to  the  accomplishment  of  the  testator's  main  purpose  ;  see  opinion  of 
Buggies,  Ch.  J.  in  Meakings  v.  Cromwell  p.  140 — 141. 
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44.  The  same  point  was  decided  the  same  way,  in  a  case  in  the 
23rd  of  Eliz.  -.(t)  a  man  excepted  out  of  a  devise  his  manor  of 
R.,  which  "  he  appointed  to  pay  his  debts,"  and  made  two  execu- 
tors, and  died ;  one  of  the  executors  died,  the  other  proved  the 
will,  and  sold  the  manor,  and  by  the  opinion  of  the  Court  the 
sale  was  valid,  for  such  was  the  intention  of  the  testator,  and  not 
to  leave  the  reversion  to  his  heir,  but  to  trust  his  executors  with 
the  sale  for  the  speedy  payment  of  his  debts. 

45.  And  in  one  case  Mr.  Justice  Wyld  conceived  that  the 

executor  of  the   executor  might  sell,  which  opinion 
[  *136  ]  appears  *to  be  well  founded,. because  the  chain  of  repre- 
sentation was  not  broken  ;  and  the  intent  was,  that  the 
power  should  be  executed  by  him  to  whose  hands  the  money  was 
to  come.(M) 

46.  In  the  famous  case  of  Pitt  v.  Pelham,(a;)  the  testator 
appointed  his  wife  sole  executrix.  (I)  His  land  at  Blandford, 
which  was  his  wife's  jointure  (being  the  land  in  question,)  he 
confiriped  unto  her ;  and  after  her  death  he  appointed  it  to"  be 
Bold,  and  the  purchase-money  to  be  divided  between  his  wife  and 
three  nephews,  one  of  whom  was  his  heir  at  law ;  and  he  gave  the 
share  of  any  of  his  nephews  dying  in  his  wife's  lifetime  to  a 
stranger.  The  persons  entitled  to  the  purchase  money  sold  their 
interest,  aad  then  the  executrix  died,  leaving  executors  ;  and  a 
bill  was  filed  to  compel  the  heirs  of  the  testator  to  convey  to-  the 
purchaser.  The  Lord  Keeper  called  in  Twisden  and  Wyld,  J., 
to  his  assistance.  Twisden  doubted  that  the  executors  of  the 
executor  cannot  be  compelled  to  sell  in  this  case,  i/ie  safe  not 
being  to  be  made  till  after  the  death  of  the  executor.  Wyld  was 
of  opinion 'that  the  executor  of  the  executor  could  sell.  A  trial 
was  ordered  in  the  Common  Pleas,  in  a  feigned  action,  on  two 

(<)  Anon.  Dy.  371,  b.  pi.  3;  see  1  And.  145,  146:  Milward  v.  Moore,  Sav.  72;  and 
see  Tenant  v.  Brown,  1  Cha.  Ca.  180;  Tylden  v.  Hyde,  2  Sim.  &  Stu.  238. 

(«)  1  Cha.  Ca.  178. 

{x)  1  Cha.  Ca.  176;  see  Cook  v.  Fountain,  3  Swanst.  592;  Bentham  v.  Wiltshire, 
i  Madd.  44. 

(I)  The  inaccuracy  of  the  early  reports  should'be  guarded  against.  In  Fowle  v. 
Green,  1  Cha.  Ca.  262,  it  is  said,  "  J.  S.,  seised  in  fee,  deviseth  the  lands  to  his  exe- 
cutors to  sell  and  pay  debts.  The  heir  shall  be  compelled  to  join  in  the  sale,  and  the 
Lord  Keeper  said  it  was  so  ruled  in  Parliament."  This,  of  course,  was  intended  to 
refer  to  Pit  t.  Pelham. 
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points,  first,  whether  Jane,  the  exequtrix,  had  power,  and,  could 
by  the  will  have  sold  the  lands ;  secondly,  whether  a  sale  by  her 
executors  be  a  good  sale ;  and  after  several  solemn  arguments  the 
Court  gave  judgment  unanimously  in  the  negative  on  both  points, 
and  thereupon  the  Lord  Keeper  dismissed  the  bill,  but  his  decree 
was  reversed  in  Dom.  Proc.(2/) 

*In  Levinz,  it  is  said  that  the  Lord  Keeper  held  the  [  *137  ] 
will  void,  because  it  was  not  said  by  whom  the  sale  was 
to  be  made,  but  that  the  House  of  Lords  decided,  upon  the  advice 
of  the  Judges,  that  the  heir  should  sell ;  for  when  no  person  is 
appointed  to  sell,  it  must  be  intended  that  he  shall  sell  who  has 
the  estate,  which  is  the  heir.  Levinz  mentions  the  case  in  the 
year-book,  and  he  refers  the  rule  there  to  cases  where  the  sale  is 
for  payment  of  debts. 

Levinz  however*  does  not  appear  to  be  warranted  in  his  conclu- 
sions. It  is  well  settled,  as  we  have  seen,  that  the  executors, 
where  no  contrary'  intention  appears_,  shall  sell,  as  well  where  the 
money  is  to  be  applied  for  payment  of  debts,  as  where  it  is  given 
in  the  nature  of  legacies,  and  is  distributable  by  the  executors. 
There  are  many  cases  to  which  the  supposed  rule  by  the  Lords 
could  not  apply. — For  example,  a  power  of  sale  to  pay  legacies, 
without  naming  any  person  to  execute  it,  with  a  devise  of  the 
estates  in  strict  settlement  in  default  of  and  until  execution  of 
the  power.  There  the  estate  would  not  go  to  the  heir;  and, 
speaking  generally,  it  would  be  inconsistent  to  give  the  power  to 
him,  because  he  may  not  be  capable  of  executing  it ;  whereas  the 
testator  has  reposed  confidence  in  his  executor,  and  chosen  a  per- 
son capable  of  exercising  any  power  which  might  be  given  to  him. 
The  case  of  Pit  v.  Pelham  did  not,  it  is  conceived,  overrule  any 
of  the  former  cases  on  this  point.  There  was  no  ground  in  that 
case  to  give  the  power  to  the  executrix,  because  upon  the  whole 
will  taken  together  it  is  clear  that  the  power  did  not  arise  until 
her  death,  and  the  power  could  not  by  implication  be  given  to  her 
executors,  because  she  had  no  authority  vested  in  her  which  they 
could  clstim  as  representing  her,  and  the  purchase-money  was  not 
thrown  into  the  general  mass  of  the  testator's  personal  estate,  or 
given  as  legacies,  so  as  to  bring  it  within  the  grasp  of  her  execu- 

(i/)  1  Lev.  304. 
17* 
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tors  as  personal  representatives  of  the  original  testator.  The 
power  therefore  was  void  at  law,  for  want  of  a  person 
[  *138  ]  to  execute  it,  and  the  Lord  Keeper  Bridgman  *followed 
the  law,  and  held  the  heir  not  bound  to  make  good  the 
omission  in  equity ;  but  this,  and  this  only,  was  overruled  in  the 
House  of  Lords.  There  was  no  other  point  to  decide  upon. 
Besides,  the  question  as  to  the  power  did  not  arise,  for  a  sale 
under  the  power  was  not  required,  but  only  a  conveyance  to 
clothe  the  purchaser  of  the  equitabte  interests  with  the  legal 
estate.  This,  it  is  clear,  could  not  have  been  effected  under  the 
power  even  if  it  had  been  vested  in  the  executors  of  the  ex- 
ecutor. 

47.  In  Elton  v.  Harrison,(z)  the  testatrix  having  an  equitable 
estate,  gave  several  legacies  which  her  will  was  should  be  paid 
within  a  year  if  her  lands  in  A.  could  be  sold,  land  gave  the  resi- 
due after  debts  and  legacies  paid,  to  Harrison,  whom  she  made 
her  executor.  Lord  Nottingham  held  this  devise  sufficient  to  give 
the  executor  authority  to  sell,  the  personal  estate  being  first 
exhausted.  Li  another  case, (a)  where  legacies  were  given,  which 
the  testator  appointed  to  be  paid  by  the  sale  of  lands,  and  ap- 
pointed executors,  the  Court  directed  the  lands  to  be  sold  by  the 
executors,  and  the  legacies  to  be  paid  thereout  according  to  the 
will. 

48.  Li  Newton  v.  Bennet,(&)  the  testator,  after  expressing  his 
desire  that  his  debts  should  be  paid,  devised  that  all  his  estates 
should  be  sold  forthwith,  and  after  payment  of  several  sums  of 
money,  that  the  remainder  might  be  vested  in  his  executors  for 
the  payment  of  his  debts.  Lord  Thurlow  held  that  the  devise 
was  tantamount  to  giving  the  executor  a  power  to  sell  and  to 
apply  the  money  in  payment,  of  debts. 

49.  Li  a  case  where  the  testator  devised  all  his  real  and  persoEal 
■estate  to  be  sold  for  the  payment  of  his  debts  and  appointed  exec- 
utors, Lord  Hardwicke  ordered  that  the  executors  and  the  heir 
should  joio.  in  the  sale  ;(c)  but  this  cannot  affect  the  rule. 

(a)  2Swanst,.276,ii. 
(a)  Carvill  v.  Oarvill,  2  Rep.  Cha.  301. 

(6)  1  Bro.  C.  C.  135.    Ward'Y.  Devon,  11  Sim.  160,  cited  Forbes  v.  Peacock,  ib. 
152;  11  Mees.  &  Wela.  630. 
(c)  Blatoli  Y.  Wilder,  1  Atk.  420. 
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*50.  It  appears  therefore  to  be  settled,(I)  that  a  [  *139  ] 
power  in  a  will  to  sell  or  mortgage,  without  naming  a 
donee,  will,  if  a  contrary  intention  do  not  appear,  vest  in  the 
executor,  if  the  ftmd  is  to  be  distributable  by  him  either  for  the 
payment  of  debts  or  legacies  ;  and  it  seems  that  whilst  the  chain 
remains  unbroken,  the  power,  until  exercised,  will  go  from  him 
to  his  executors,  (rf) 

51.  And  if  the  produce  of  the  real  estate  is  blended  with  the 
personal  estate,  the  power  to  sell  will  vest  in  the  executors  by 
implication,  (e) 

62.  It  remains  only  to  observe,  that  where  the  power  is  given 
to  executors  they  may  exercise  it,  although  they  renounce  probate 
ofthewill.i;/) 

53.  But  where  a  testator  bequeathed  an  estate  to  his  wife  for 
life,  and  directed  that  after  her  decease  the  estate  should  be  sold 
to  the  highest  bidder  by  public  auction,  and  the  money  arising 
from  such  sale  to  be  disposed  of  amongst  certain  persons  named 
in  his  will,  and  he  appointed  his  wife  and  another  person  execu- 
tors, it  was  held  that  the  power  was  not  given  by  implication  to 
the  executors,  because  they  had  nothing  to  do  with  the  produce  of 
the  sale,  nor  any  power  of  distribution  with  respect  to  it.  (§•)(!) 

\d)  Forbes  v.  Peacock,  11  Mees.  &  Wels.  630;  12  Sim.  528. 

(c)  Tylden  v.  Hyde,  2  Sim.  &  Stu.  238. 

(/ )  See  the  case  in  H.  7.  Appendix,  No.  1.   See  Keates  t.  Burton,  14  Ves.  jun.  434. 

(g-)  Bentham  v.  Wiltshire,  4  Madd.  44;  the  same  point  was  decided  by  Sir  Thomas 
Plumer  in  Fatten  v.  Randall,  1  Jao.  &  Walk.  189;  Allum  v.  Fryer,  H  Adol.  &  Ell.  N.  ' 
S.  442. 

(I)  The  following  case  I  extracted  from  an  abstract  of  a  title;  A  testator  directed 
that  after  payment  of  his  debts,  legacies,  and  funerals,  all  his  freehold  and  copyhold 
estate,  called  Clavering  Farm,  should,  as  soon  as  might  be  after  his  decease,  be  sold, 
and  that  the  money  arising  thereby,  and  the  profits  thereof  in  the  meantime  should 
be  considered  as  part  of  his  personal  estate;  and  he  appointed  executors,  who  proved 
the  will.  The  estate  was  directed  to  be  sold,  and  the  testator's  heir  at  law  was  to 
conyey  the  same,  pursuant  to  7  Anne,  enabling  infant  trustees  to  convey.  Rowley  v. 
Rowley,  Nov.  1731 ,  Ch.  The  case  is  not  an  authority.  It  is  elear  that  the  heir  was 
not  a  trustee  within  the  statute  of  Anne.  In  words  the  power  was  not  to  arise  until 
"  the  debts,  legacies,  and  funerals  "  were  paid. 

(1)  "  It  has  never  been  questioned  that  where  a  testator  directs  his  estate  to  be 
sold,  but  gives  no  power  to  his  executors  to  sell,  that  in  such  cases  a  sale  by  the  exe- 
cutors is  illegal."  Drayton  T.  Drayton,  2  Desaus.  Ch.  Rep.  250,  n.  See  also 
Schoolbred  v.  Drayton,  2  lb.  246.  But  see  Davoue  v.  Fanning  et  al.,  2  Johns.  Ch.  R. 
252,  the  circumstances  of  which  much  resembled  those  of  Bentham  y.  Wiltshire;  the 
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The  sums  were  not  legacies  payable  by  the  executors.  Sir  Lan- 
celot Shadwell,  V.  C,  has  lately  observed,  that  if  Sir 
[  *140  ]  John  Leach  had  seen  the  case  *of  Ward  v.  Devon,  de- 
cided by  Sir  W.  Grant,  he  did  not  think  that  he  would  ■ 
have  decided  as  he  did  in  Bentham  v.  Wiltshire.  (A)  In  Ward  v. 
Devon  the  will  was,  "  sell  all  off,  both  real  and  personal  property, 
and  divide  the  produce  between  my  wife  and  my  sons  and  daugh- 
ters, each  to  share  alike.  The  law  gives  the  house  to  the  youngest 
son,  but  it  is  my  will  sell  all.  I  app9lnt  my  brother  and  my  wife 
my  Executors."  They  were  held  to  have  a  power  to  sell  the  free- 
holds and  copyholds. (t) 

54.  A  direction  by  a  testator,  that  as  to  all  the  rest  of  his 
property,  he  desired  his  executors,  after  pajonent  of  his  debts  and 
funeral  expenses,  to  pay  and  make  over  the  whole  to  his  daughter, 
and  to  her  children  after  her  decease,  was  held  to  give  the  exe- 
cutors a  power  to  settle  the  freehold  property  upon  the  daughter 
for  life,  with  remainder  to  her  children  in  fee.Q) 

55.  A  power  of  sale  may  in  like  manner  arise  by  implication 
upon  a  settlement.  (A;)  (1) 

56.  It  is  unnecessary  to  observe,  that  a  power  to  be  executed 
by  the  survivor  of  two  persons  cannot  be  executed  by  the  one  first 
dying.  (Z)  Lord  Thurlow  has  even  decided  that  such  a  power 
cannot  be  executed  by  two  persons  during  their  joint  lives.(wi) 

•But  it  seems,  that  under  the  1  Vict.  c.  29,  a  general  power  by 

(ft)  12  Sim.  536. 

(i)  11  Sim.  160. 

(J  )  Knocker  v.  Bunbury,  6  Bing.  N.  C.  306;  8  Scott,  414;  qu. 

(fc)  Wood  V.  White,  4  Myl.  &  Cra.  480;  vide  infra. 

{I)  Bishop  of  Oxon  v.  Leighton,  2  Vern.  376. 

(m)  Mao  Adam  v.  Logan,  3  Bro.  C.  C.  320.  ' 

case  of  Black  t.  Wilder,  1  Atk.  420,  is  referred  to  in  both  decisions.  Chancellor  Kent 
thought  the  executors  were,  by  necessary  implication,  the  persons  to  exfeute  the 
power  to  sell ;  and  they  werS  expressly  vested  with  a  power  to  distribute  the  proceeds. 
Note  to  1st  Am.  Ed.  1822. 

See  also  Lloyd's  Lessee  v.  Taylor,  2  Dall.  E.  223;  Munroe  v.  Allaire,  cited  in  1 
Gaines's  Cases  in  Error,  19;  Slee  v.  The  Manhattan  Company,  1  Paige  B.  48;  Hal- 
dane  et  ux.  v.  Miers  Fisher  et  al.,  1  Yeates  B.  121;  Lessee  of  Jenkins  v.  Stoufier,  3 
Id.  163;  Bogert  v.  Hertell,  4  Hill's  N.  Y.  Rep.  492;  Ferebee  v., Proctor,  2  Dev.  & 
Bat.  S.  C.  Bep.  439.  448,  449.  Craig  v.  Leslie,  3  Wheat.  563.  Stagg  v.  Jackson,  2 
Barb.  Ch.  R.  86.    Meakings  v.  Cromwell,  1  Selden  R.  141 :  note,  post,  p.  412. 

(1)  See  4  Cruise's  Dig.  148,  note  by  Greenleaf. 
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will  to  the  survivor  of  two  persons  may  be  executed  at  any  time 
by  the  will  of  the  actual  survivor.  If  this  be  so,  it  alters  the 
previous  law.  It  has  been  observed  that  this  is  not  very  clearly 
provided  for  by  the  act,  although  it  was  stated  that 
such  was  the  intention  of  *the  framers  of  it.  The  1st  [  *141  ] 
section  of  the  act  gives  to  the  word  will  the  meaning  of 
an  appointment  by  will  under  a  power.  The  3d  section  (in  which 
probably  it  was  intended  to  provide  for  this  case)  extends  to  con- 
tingent interests,  but  does  not  seem  to  apply  to  property  or  inter- 
ests over  which  the  testator  has  but  a  power.  The  27th  segtion 
makes  a  general  devise  an  execution  of  a  general  power  of  ap- 
pointment; but  this  does  not  enlarge  the  testator's  right  to  appoint, 
but  merely  provides  what  words  shall  amount  to  an  appointment. 
The  24th  section  provides  that  every  wiU  shall  be  construed,  with 
reference  to  the  real  estate  and  personal  estate  comprised  in  it, 
to  speak  as  if  it  had  been  executed  immediately  before  the  testa- 
tor's death,  unless  a  contrary  intention  appear.  Now  this  clause 
includes  an  appointment  by  will.  If,  therefore,  under  a  power  to 
the  survivor  of  two  persons,  one  were,  in  the  lifetime  of  the  other, 
to  devise  the  estate,  the  statute  would,  with  reference  to  that 
estate,  construe  the  will  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator.  If  it  had 
been  really  so  executed,  the  power  would  have  been  duly  exer- 
cised, and  the  statute  supplies  the  want  of  re-execution.  If,  in 
such  a  case,  there  is  a  general  devise  which,  by  the  27th  section, 
would  operate  as  an  appointment,  it  seems  that  the  24th  section, 
in  conjunction  with  the  former,  will  give  to  the  general  devise  the 
effect  of  an  appointment  under  the  power  to  the  survivor,  (w) 

But  where  a  power  to  the  survivor  of  two  or  more  persons  is 
confined  to  particular  objects,  it  may  still  be  thought  that  it  can- 
not be  exercised  imtil  the  testator  fills  the  character  in  respect  of 
which  it  is  given,  for  it  is  only  upon  the  happening  of  that  event 
that  the  power  is  to  arise.  A  man  might  not  appoint  exactly  the 
same  way  when  he  has  actually  the  power  vested  in  him,  which 
he  would  do  whilst  he  was  uncertain  whether  his  disposition  would 
ever  have  any  operation,  (o) 

67.  A  power  in  a  will,  in  case  either  of  two  *trustees  [  *142  ] 
should  decline  to  act,  to  the  survivor  of  the  trustees,  to 
(n)  H.  Sugd.  Wills,  85.  (o)  Id.  86. 
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appoint  new  trustees,  authorizes  the  continuing  trustee  to  appoint 
new  ones;  but  if  both  refuse  to  accept  the  trust,  they  cannot 
exercise  the  power,  (p) 

58.  Formerly,  where  a  power  was  given  to  executors  to  sell, 
and  one  of  them  refused  the  trust,  it  was  clear  that  the  others 
could  not  sell.  But  the  statute  of  21  Hen.  8,  c.  4,  provided  that 
where  .lands  are  willed  to  be  sold  by  executors,  and  part  of  them 
refuse  to  be  executors,  and  to  accept  the  administration  of  the 
will,  all  sales  by  the  executors  that  accept  such  administration 
shall  be  as  valid  as  if  all  the  executors  had  joined,  (g')  But 
although  one  refuse,  the  others,  it  was  said  by  Coke,  could  not 
sell  to  him,  because  he  is  still  party,  and  privy  to  the  will.(r) 
That  however  has  been  overruled,  (s) 

59.  In  such  cases  the  executors  may,  at  law,  sell  to  a  trustee 
for  themselves,  or  may  sell  to  one  of  themselves,  and  an  appointt 
ment  accordingly  cannot  be  impeached  at  law.(<) 

This  was  decided  in  the  case  of  Mackintosh  v.  Barber,  where  a 
man  devised  his  estate,  with  the  personal  property  upon  it,  to  be 
sold  as  soon  after  his  decease  as  possible,  and  in  such  manner  as 
might  be  productive  of  the  greatest  value ;  he  then  directed  pay- 
ment of  his  debts  and  of  a  legacy,  and  gave  the  residue  of  his 
property  to  legatees ;  and  if  they  all  died  without  issue  under  21, 
then  to  A.,  B.,  C,  and  D.,  which  four  persons  he  appointed  as  his 
executors  to  see  that  every  thing  was  duly  performed  according 
to  his  will,  and  he  appointed  E.  and  P.  as  executors,  in  addition 
to  the  above  persons,  for  which  he  requested  those  two  would 

accept  50Z.  each,  and  he  requested  they  would  act  as 
[  *143  J  guardians  *in  conjunction  with  the  four,  for  the  care  of 

the  persons  and  property  of  his  first-named  legatees. 
The  will  was  proved  by  A.,  B.,  and  C,  the  other  three  having 
renounced.  The  estates  were  sold  by  the  three  to  E.,  one  of  the 
executors  who  had  renounced.  Pour  sets  of  deeds  were  stated  to 
have  been  executed :    1.  All  six  executors  conveyed  one  lot  to 

(p)  Sharp  V.  Sharp,  2  Barn.  &  Aid.  405. 

(?)  See  6  Term  Rep.  596.  Denne  v.  Judge,  11  East,  288;  Gilb.  on  Uses,  p.  128, 
and  n.  (4). 

(r)  Co.  Litt.  113  a. 

(s)  Mackintosh  v.  Barber,  1  Bing.  50. 

(0  S.  C.  The  conveyances  stated  in  that  case  were  so  stated  in  order  to  raise 
every  question. 
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Peter  Thompson  in  fee.  2.  The  three  executors  who  had  proved, 
conveyed  another  lot  to  Thompson  in  fee,  and  by  a  separate  deed 
Thompson  declared  that  he  was  a  trustee  for  the  executor  and 
purchaser  E.  3.  By  other  deeds,  the  three  executors  who  had 
proved  conveyed  to  E.  another  lot  in  fee,  and  4,  by  other  deeds, 
all  six  conveyed  to  E.  (one  of  the  six)  another  lot  in  fee.  No 
such  deeds  had  really  been  executed,  but  they  were  stated  by  the 
writer  in  order  to  raise  the  several  points-— 1.  Could  the  three 
who  had  alone  proved,  sell  by  -themselves  ?  2.  Could  all  the  six 
join  in  a  sale  ?  3.  Could  a  conveyance  to  a  nominal  purchaser, 
being  really  a  trustee  for  another,  be  sustained  ?  *4.  Could  the 
three  and  the  six  respectively  sell  to  one  of  themselves  who  had 
renounced  probate?  All  the  questions  were  answered  by  the 
Court  of  C.  P.  in  the  affirmative,  and  the  Court  of  Chancery  acted 
upon  their  opinion.  Whether  such  a  sale  can  be  supported  in 
equity  must  depend  upon  the  circumstances.  In  the  above-men- 
tioned case  the  Master  had  found  that  it  would  be  for  the  benefit 
of  the  cestuis  que  trust  that  the  contract  should  be  completed. 

60.  It  is  regularly  true  at  common  law,  that  a  naked  authority 
given  to  several  cannot  survive.  Therefore,  if  a  man  devise  his 
lands  to  A.  for  life,  and  that  after  his  decease,  the  estate  shall  be 
s6ld  by  the  executors,  naming  them,  as  by  B.  and  C.  his  execu- 
tors, or  by  B.  and  C,  who  are  not  named  executors,  in  that  case, 
if  one  of  them  die  during  the  life  of  A.,  the  other  cannot  sell, 
because  the  words  of  the  testator  would  not  be  satis- 
fied, (m)  The  same  doctrine  applies  to  powers  *operat'  [  *144  ] 
ing  under  the  statute  of  uses,  for  in  a  case  where  cestui 

que  use  in  fee  before  the  statute  of  uses  willed  that  his  feoffeea 
A.,  B.,  and  C,  should  suffer  his  wife  to  take  the  profits  ,for  her 
life,  and  that  after  her  decease  the  premises  should  be  sold  by  his 
said  feoffees,  one  of  the  feoffees  died,  and  then  the  wife  died,  and 
the  question  was  whether  the  survivors  could  sell,  and  it  was  ruled 
they  could  not.  (a;) 

61.  But  where  the  words  of  the  testator  can  be  satisfied,  a 
court  of  'law  will  relax  this  rule.  Therefore,  if  three  or  more 
executors  are  appointed,  and  the  devise  is,  that  the  estate  shall 

{«)  Co.  Litt.  113  a;  see  Mo.  61,  pi.  172;  and  see  Wilm.  49;  and  Peyton  t.  Bury, 
2  P.  Wms.  626;  Attorney-General  v.  Gleg,  1  Atk.  856. 
(i)  *y.  177,  p.  32;  and  see  Stile  v.  Xomson,  Dy.  210. 
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be  sold  by  the  executors  generally,  there  the  survivors  may  sell, 
because  the  plural  number  of  executors  remains.  (^) 

62.  Coke  states,  that  if  a  man  deviseth  his  land  ,to  A.  for  term 
of  life,  and  that  after  his  decease  his  lands  shall  be  sold  by  his 
executors  generally,  and  make  three  or  four  executors  ;  and  dur- 
ing the  life  of  A.  one  of  the  executors  dieth,  and  then  A.  dieth, 
the  other  two  or  three  executors  may  sell,  because  the  land  could 
not  be  sold  before,  and  the  plural  number  of  his  executors  r&- 
mains.  But  if  they  had  been  name^  by  their  names,  as  by  J.  S., 
J.  N.,  J.  D.,  and  J.  G.,  his  executors,  then  the  survivors  could 
not  sell  the  same,  because  the  words  of  the  testator  would  not  be 
satisfied  ;  and  he  then  states  the  case  of  Vincent  v.  Lee.  A.  de- 
vised certain  lands  in  tail,  and  if  the  donee  died  without  issue, 
that  his  said  land  should  be  sold  by  his  sons  in  law,  he  in  truth 
having  five  sons  in  law :  One  of  them  died  in  the  life  of  the  ten- 
ant in  tail,  who  afterwards  died  without  issue,  and  then  the  four 
of  the  sons  in  law  sold  the  land ;  and  it  was  adjudged  that  the 
sale  was  good,  because  they  were  nameij  generally  by  his  sons  in 
law,  and  the  land  could  not  be  sold  by  them  all ;  and  the  words 

of  the  will  in  a  benign  interpretation  are  satisfied  in 
[  *146  j  the  plural  number,  albeit  they  had  but  a  bare  *authority, 

but  if  they  had  been  particularly  named  it  had  been 
otherwise. (z)  Although  the  power  in  the  above  case  was  after  the 
determination  of  a  particular  estate,  and  one  of  the  donees  of  the 
power  died  during  the  particular  estate,  and  Coke  confines  himself 
to  such  a  case,  yet  the  principle  upon  which  the  case  was  decided 
applies  equally  to  a  present  power,  and,  as  we  shall  presently  see, 
the  rule  has  been  carried  even  further  in  some  instances. 

63.  In  a  case  in  Dyer,(a)  where  two  executors  were  appoint- 
ed, and  the  devise  was,  that  the  executors  should  sell,  and  one 
died,  it  was  the  opinion  of  Anderson,  Windham,  and  Rhodes,  that 
the  survivor  could  not  sell :  Dyer  resolves  the  same  case  in  his 
reading  on  the  statute  of  wills  :  "  A  man  willeth  that  his  execu- 
tors shall  sell  his  lands  for  the  payment  of  his  debts  ;  they  all  die 
but  one  ;  he  maketh  the  sale  ;  the  vendee  shall  not  have  the  land  ; 

(y)  Co.  Litt.  3  a.;  see  Dy.  177,  pi.  32;  Garbland  v.  Mayot,  2  Vern.  105. 
(«)  Vincent  and  Lee,  Co.  Litt.  113  a.;  Cro.  Eliz.  26;  X  Leo.  285;  3  Leo.  106:  Mo. 
147;  Dy.  177,  side  note  to  pi.  32. 
(a)  Dy.  219,  side  note  to  pi.  8;  and  see  Goulds.  2,  S.  C. 
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contrary  the  law  if  to  the  executors  to  -be  sold ;"  and  there  are 
other  authorities  to  the  same  effect.  (6)  But  cases  are  not  want- 
ing on  the  other  side  of  the  question ;  and  in  the  case  of  Houell  v. 
Barnes,  although  it  was  holden  that  the  executors  took  an  authori- 
ty only,  yet  Jones,  Crooke,  and  Barkeley,  determined  that  the 
survivor  could  sell.(c)  But  Jenkins  thinks  that  this  case  depends 
upon  the  executors  not  being  at  first  named  by  their  proper 
names ;  and  that  they  took  qua  executors.  He  gives  it  as  his 
opinion,  that  if  a  devise  be  that  A.  and  B.,  the  executors,  shall  sell 
certain  land,  and  near  the  end  of  the  will  the  testator  also  nttmes 
them  executors,  if  the  one  dies  the  other  may  sell,  for  the  interest 
is  annexed  to  the  executorship  by  this  repetition  in  the 
*will.(«?)  Mr.  Hargrave  has  endeavored  to  establish  [  *146  }; 
that  where  the  power  is  given  to  executors,  or  to  persons 
nominatim  in  that  character,  the  survivor  may  sell,  as  the  power  is 
given  to  them  ratione  officii ;  and  as  the  of&oe  survives,  by  parity  of 
reason  the  authority  should  also  survive,  (e)  And  the  liberality  of 
modern  times  will  probably  induce  the  courts  to  hold,  that  in 
every  case  where  the  power  is  given  'to  executors,  as  the  office 
sui-vives  so  may  the  power.  (/)  "We  shall  hereafter  see  that  it  is 
well  established,  that  equity  will  interpose  to  prevent  the  conse- 
quences arising  from  the  extinction  of  the  power.  As  the  law 
now  stands,  it  seems, 

1.  That  where  a  power  is  given  to  two  or  more  by  their  proper 
names,  who  are  not  made  executors,  it  will  not  survive  without 
express  words : 

2.  That  where  it  is  given  to  three  or  more  generally,  as  to  "  my 
trustees,"  "  my  sons,"  &c.,  and  not  by  their  proper  names,  the 
authority  will  survive  whilst  the  plural  number  remains : 

3.  That  where  the  authority  is  given  to  executors,"  and  the 
will  does  not  expressly  point  to  a  joiat  exercise  of  it,  even  a  single 
surviving  executor  may  execute  it ;  But, 

(6)  Lock  V.  Loggin,  1  And.  145;  see  Jenk.  Cent.  p.  44. 

(c)  Houell  T.  Barnes,  Cro.  Car.  382,  1  Jo.  352,  pi.  3,  nom.  Barnes'  case;  Anon.  2 
Leo.  220,  pi.  276;  Milward  v.  Moore,  Sav.  72;  and  see  Anon.  Dy.  371  b.  pi.  3. 

(d)  See  Foone  v.  Blount,  Cowp.  464. 

(e)  N.  (2)  Co.  Litt.  113  a.;  but  see  Pow.  Dev.  302-310.  Where, however,  the  two 
questions,  viz.  where  executors  take  a  fee,  and  where  if  they  take  only  an  authority,, 
it  will  survive,  appear  to  be  confounded. 

(/)  See  Forbes  v.  Peacock,  11  Mees.  &  Web.  630. 
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4.  That  where  the  authority  is  given  to  them  nominatim,  al- 
though in  the  character  of  executors,  yet  it  is  at  least  doubtful 
whether  it  will  survive. 

5.  But  where  the  power  to  executors  to  sell  arises  by  implica- 
tion, the  power  will  equally  arise  to  the  survivor.(g') 

64.  I  shall  close  this  subject  with  Sir  Edward  Coke's  advice, 
to  give  the  authority  to  the  executors  or  the  survivors,  or  survivor 
of  them,  or  to  such  or  so  many  of  them  as  take  upon  them  the 

probate  of  the  will,  or  th%like.(A) 
[  *147  ]    ,  *65.  We  shall  hereafter  see  that  a  power  to  several 

to  consent  will  cease  by  the  death  of  one  of  them.  (1) 

66.  In  a  late  case,(t)  where  a  power  of  sale  was  reserved  by  a 
settlement  to  three  trustees,  and  their  heirs,  and  there  was  a 
power  to  appoint  new  trustees,  it  was  held  that  two  surviving  trus- 
tees could  not  execute  the  power,  although  the  money  was  directs 
ed  to  be  paid  to  the  trustees,  or  the  survivor  or  survivors  of  them, 
or  the  executors,  administrators  or  assigns  of  such  survivor.  (I) 

67.  It  was  held  at  a  very  early  period(A;)  that  if  a  man  declare 
his  will  that  B.  and  G.,  his  executors,  shall  sell  his  land,  and  die, 
and  B.  dies,, and  C.  makes  D.  his  executor, and  dies,  and  D.  sells, 
this  is  void,  for  the  trust  is  strict.  In  the  absence  of  a  clear  in- 
tention, the  representative  of  an  executor  could  not  exercise  a 
power  vested  in  the  executor. 

68.  There  is  a  case  in  Moor,  61,  pi.  172,  in  which  one  of  the 
Judges  seems  to  have  thought  that  a  power  implying  personal 
confidence  would  not  even  by  express  words  pass  to  executors,  of 
an  executor.  Weston  said,  "  This  is  a  special  trust  and  confi- 
dence, which  the  testator  put  in  those  to  whom  he  commits  the 
sale  ;  but  he  could  have  no  trust  or  confidence  in  those  whom  he 
did  not  know,  and  he  could  not  know  what  persons  his  executors 
would  make  their  executors."  The  other  judges,  however,  differ- 
ed from  him  upon  this,  as  the  power  was  expressly  given  to  the 

(?)  s.  C. 

(ft)  Co.  Litt.  113  a;  see  Townsend  v.  Whalley,  Mq.  341,  Cro.  Eliz.  524.  . 

(i)  Townsend  v.  Wilson,  1  Barn.  &  Aid.  608.  See  Hall  v.  Dewes,  1  Jao.  189;  and 
Bradford  v.  Belfield,  2  Sim.  264  &  qu.;  Sharp  v.  Sharp,  2  Bam.  &  Aid.  405;  infra, 
ch.  18. 

(ft)  Bro.  Abr.  Testam.  pi.  1,  citing  19  H.  8,  9.     See  before  Mansell  v.  Mansell. 

(I)  As  to  powers  to  consent,  see  post,  ch.  5,  sect.  3. 

(1)  Bee  2  Williams  on  Ex.  p.  iii.  B.  I,  ch.  2,  cases  cited  in  note  to  4th  Am.  Ed.  p.  810. 
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executors  of  the  executors,  though  all  concurred  that  the  authori- 
ty being  joint,  was  determined  by  the  death  of  one.(Z) 
69.  In  the  modern  case  of  Mansell  v.  Mansell.(TO) 
the  *point  was  again  agitated  whether  a  power  could  be  [  *148  ] 
given  to  an  unknown  person  or  class,  as  to  the  heirs  of 
a  living  man,  after  his  death.  Wilmot  said  the  objection  went 
too  far,  for  it  struck  at  all  authorities  coupled  with  interests. 
For  suppose  an  estate  to  A.  and  his  heirs,  upon  trust  to  convey 
to  such  woman  as  B.  shall  marry  with  the  consent  of  his  heirs, 
there  the  estate  will  draw  the  trust  along  with  it,  and  there  is  as 
much  personal  confidence  put  in  the  one  case  as  in  the  other. 
Nay,  there  is  a  greater,  for  if  he  should  sell  the  estate  for  a 
valuable  consideration  to  a  purchaser  without  notice,  the  estate  is 
lost.  It  would  be  an  objection  against  creating  any  trusts  which 
would  last  longer  than  the  lives  of  the  persons  trusted.  There 
is  a  necessity  for  trusting  persons  who  cannot  be  personally 
known,  in  order  to  eflfectuate  men's  intentions  in  the  exercise  of 
that  dominion  which  the  law  gives  them  over  their  properties. 
There  is  nothing  absurd  in  trusting  persons  not  known  ;  nothing 
incongruous  or  repugnant  to  the  rules  of  law.  If  there  was,  the 
uniting  an  authority  with  an  interest  could  not  legitimate  it,  be- 
cause it  dbes  not  remove  the  objection,  which  is,  that  I  do  not  per- 
sonally know  whom  I  trust.  The  case  in  Moor,  61,  is  directly  in 
point,  that  a  confidence  or  authority  may  be  committed  to  per- 
sons who  cannot  be  known  to  the  party.  Nothing  can  be  more 
personal  than  the  selling  an  estate,  and  disposing  of  the  money 
for  the  good  of  the  testator's  soul,  and  the  instances  there  put 
of  a  sale  by  a  person  to  be  appointed  by  his  wife,  by  the  right 
heirs  of  A.,  or  by  the  Mayor  of  London,  prove  the  same 
position  even  in  case  of  a  naked  authority.  This  shows  a  man 
may  trust  persons  he  does  not  know  ;  if  nothing  illegal,  then 
intention  ought  to  take  place ;  it  is  not  giving  a  surviving 
or  descendible  quality  to  a  naked  authority,  but  it  is  a 
special  designation  and  descriptions  of  the  persons  to  whom 
the  power  is  given  upon  the  death  of  the  persons  expressly 
na.med.  A  personal  estate  has  no  descendible  quality  in  it. 
It  cannot  be  made  to  descend  to  an  heir  at  law,  but  it  may 

(0  16  Ves.  jun.  45,  46,  per  Sir  W.  Grant.  (i»)  Wilm.  Notes,  36;  infra. 
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[  *149  ]  be  given  to  "an  heir  at  law  by  a  special  description. 
Devise  of  personal  estate  to  the  heirs  of  A.  is  good,  or 
to  A.  and  his  heirs,  during  the  life  of  B. ;  so  a  power  may  be  de- 
vised with  consent  of  the  heirs  of  A.  It  might  be  so  given  in 
the  first  instance,  it  may  be  given  so  eventually,  and  though 
given  to  heirs  of  persons  particularly  named,  yet  it  is  the  same  as 
if  after  their  deaths  the  heirs  of  any  other  person  had  been 
named ;  and  though  in  this  case  they  are  named  as  if  intended  to 
take  by  descent,  yet  it  must  take  effect  according  to  the  legal 
operation  by  descent  where  it  can,  by  special  description  where 
it  cannot,  as  in  the  estate  pwr  autre  vie.  It  is  then  said  this 
power  may  devolve  on  infants,  idiots,  or  limaitics,  or  such  a 
number  of  female  heirs  as  will  make  their  agreement  very  im- 
probable and  equivalent  to  a  disability.  This  is  an  objection  to 
authorities  coupled  with  interests,  as  well  as  to  mere  naked  au- 
thorities ;  the  disability  is  the  same,  but  it  is  no  reason  against 
the  creating  such  a  power  that  by  an  accident  it  cannot  be  exer- 
cised. K  the  party  expressly  named  becomes  disabled,  it  intro- 
duces a  suspension  of  the  power  ;  as  the  death  of  the  party  would 
totally  take  it  away,  a  temporary  disability  would  suspend  it. 

70.  But  though  it  seems  very  incongruous  and  inconsequential 
to  extend  to  unknown  and  unascertained  persons  the  power  which 
personal  knowledge  and  confidence  had  induced  the  testator  to 
confide  to  his  original  trustees,  yet  a  Judge  is  not  authorized  to 
strike  these  words  out  of  the  wiU,  though  he  may  think  it  not 
improbable  that  they  were  introduced  into  the  particular  clause 
by  inadvertence  and  mistake ;  nor  can  a  power  given  be  con- 
trolled by  the  reason  assigned.  The  assigned  reason  may  aid  the 
construction  of  doubtful  words,  but  cannot  warrant  the  rejection 
of  words  that  are  clear,  (w) 

71.  Although  a  power  of  selection  be  given  to  the  representa- 
tives of  a  trustee  by  express  words,  yet  it  will  be  strictly  con- 
fined to  those  who  answer  the  precise  description. 

[  *150  ]       *Thus  in  Cole  v.  Wade,(o)  real  and  personal  estate 

were  by  will  given  to  two  trustees  who  were  appointed 

executors,  their  executors,  administrators  and  assigns,  for  the 

(n)  16  Ves.  jun.  45,  46,  per  Sir  W.  Grant. 

(o)  16  Vea.  jun.  27;  see  Bradford  v.  Belfield,  2  Sim.  265,  and  the  observations, 
infra,. 
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benefit  of  such  relations  of  the  testator  as  the  trustees  and  exe- 
cutors in  their  discretion  should  think  proper.  And  it  was  de- 
clared that  the  disposition  should  be  entirely  in  the  discretion  of 
the  said  trustees  and  executors,  and  the  heirs,  executors  and  ad- 
ministrators of  the  survivor  of  them  ;  and  the  testator  gave  power 
to  his  trustees  and  executors,  and  the  survivor  of  them,  and  the 
heirs,  executors  and  administrators  of  such  survivor,  to  sell  or 
mortgage  the  estates  ;  and  the  trustees  (by  name,)  or  the  sur- 
vivor of  them,  or  the  heirs,  executors  or  administrators  of  such 
survivor,  were  to  convey  and  pay  the  whole  to  the  relations 
within  15  years.  The  surviving  trustee,  by  his  will  devised  the 
first  testator's  real  estate  to  A.  and  B.,  their  heirs  and  assigns, 
and  his  personal  estate  to  them,  their  executors,  administrators 
and  assigns,  upon  the  trusts  of  the  first  will,  and  appointed  them 
his  trustees  foi-  that  specific  purpose  only.  It  Was  held  by  Sir 
W.  Grant,  and  that  opinion  was  approved  of  by  Lord  Eldon,(p) 
that  A.  and  B.  were  not  authorized  to  execute  the  discretionary 
power  given  by  the  first  will.  The  Master  of  the  Rolls  con- 
ceived that  wherever  a  power  is  of  a  kind  that  indicates  a  per- 
sonal confidence,  it  must  prima  facie  be  understood  to  be  con- 
fined to  the  individual  to  whom  it  is  given,  and  will  not,  except 
by  express  words,  pass  to  others  to  whom,  by  legal  transmission, 
the  same  character  may  happen  to  belong,  In  this  case,  the 
power  not  only  implied  personal  confidence,  but  that  was  the  de- 
clared ground  upon  which  it  was  given,  and  therefore  if  there 
was  nothing  else  in  the  case,  he  should  not  feel  himself  entitled 
to  construe  this  power  to  belong  to  any  trustees  and  executors  but 
the  two  individuals  who  were  originally  so  appointed. 
But  it  was  said,  the  testator  had  in  express  "words  [  *151  ] 
given  the  power  not  only  to  the  original  trustees,  but  to 
the  heirs,  executors  and  administrators  of  the  survivor  of  them ; 
and  certainly  nothing  could  be  more  express  than  the  declaration 
that  every  thing  relating  to  this  disposition  should  be  entirely  in 
the  discretion  of  his  trustees,  and  the  heirs,  executors  and  ad- 
ministrators of  the  survivor.  He  then  held,  that  A.  and  B.  did 
not  answer  the  character  of  heirs  and  executors  of  the  first  tes- 
tator.   They  were  not  his  heirs.     The  testator  had  not  said  that 

(p)  Walter  v.  Maunde,  19  Ves.  jun.  323. 

18*  ' 
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the  words  were  to  be  understood  in  the  same  sense  as  in  the 
limitation  of  an  estate,  and  import  that  the  person  taking  the 
trust  estate  should  •  also  exercise  the  discretionary  power ;  and 
that  could  not  be  what  he  meant.  By  so  limiting  the  power  he 
put  it  in  the  power  of  the  trustees  to  pass  it  by  devise,  or  in  any 
other  manner  in  which  real  estate  could  be  conveyed ;  but  he 
could  not  mean  that  whatever  would  be  an  alienation  of  the  es- 
tate, should  be  a  transfer  of  the  power.  In  the  execution  of 
this  trust  they  might  have  occasion»to  seU  the  whole  estate,  but 
would  the  power  pass  from  them  and  go  to  the  vendee  ?(I)  The 
power  was  not  appendant  to  the  estate,  by  itself  it  was  incapable 
of  alienation,  and  it  is  only  quasi  persona  designati  that  it  would 
go  to  the  heir.  A.  and  B.  did  not  answer  that  description.  The 
power  therefore  was  not  vested  in  them.  Whether  in  any  sense 
they  could  answer  the  description  of  executors  of  the  survi-fing 
trustee,  with  whose  own  property  they  were  not  to  intermeddle, 
it  was  not  material  to  determine,  for  by  themselves  the  executors 
could  not  exercise  any  portion  of  the  power. 

This  is  an  important  case.  The  decision  was  that  a  devisee 
of  the  surviving  trustee  was  not  his  heir  within  the  meaning  of 
the  power.  The  doubt  was  whether  the  executor  of  the  surviving 
trustee,  who  was  confined  to  the  assets  of  the  first  testator,  was 

his  (the  trustee's)  executor  within  the  meaning  of  the 
£  *162  j  *power.     If  it  had  been  necessary  to  decide  the  point, 

it  would  probably  have  been  held  that  he  was. 
72.  A  further  doubt  was  stated  in  the  judgment.  It  was  said 
that  the  original  trustees  and  executors  were  the  same  persons. 
All  the  real  and  personal  estate  were  vested  equally  in  them,  yet 
all  the  directions  about  the  distribution  of  the  residue  proceed 
upon  the  Supposition  that  the  same  persons  are  to  select  the 
objects  and  settle  the  proportions  in  which  they  are  to  take. 
But  if  the  real  estate  is  to  go  to  one  and  the  personal  estate  to 
another,  he  had  left  it  entirely  uncertain  how  the  power  was  to 
be  executed. — ^Now  the  clauses  in  the  will  were  inaccurately 
framed,  but  it  can  hardly  admit  of  doubt  that  a  power  over  real 

(I)  In  tli9  case  supposed  the  estate  would  be  discharged  from  the  trust,  but  the 
'money  in  the  hands  of  the  trustees  would  be  liable  to  it,  and  the  power  over  that 
-wbilld  still  remain  in  the  trustees. 
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and  personal  estate  actually  given  to  two  persons,  to  be  exercised 
by  them  and  tlie  survivor  of  them,  and  the  heirs,  executors  or 
administrators  of  the  survivor  of  them,  may  be  exercised  as  ex- 
pressly directed,  for  although  the  heir  and  personal  representative 
may  be  different  persons,  yet  those  persons  will  answer  the  de- 
scription in  the  power,  and  would  jointly  be  enabled  to  exercise  it. 

73.  Where  the  discretionary  power  is  to  trustees,  their  heirs, 
<fec.,  yet  if  there  is  no  power  to  appoint  new  trustees,  and  a  new 
trustee  is  appointed  byi  the  Court  of  Chancery  upon  one  of  the 
original  trustees  declining  to  act,  the  power  is  at  an  end,  as  it 
could  not  be  assigned  over.(g') 

74.  In  Ellison  v.  Ellison,  (r)  in  a  voluntary  settlement  a 
power  was  given  to  the  trustee,  his  executors  or  administrators, 
to  sell  the  property,  and  divide  the  produce  in  a  manner  different 
from  the  previous  trusts  declared.  There  was  a  power  of  re- 
vocation and  new  appointment.  The  trustee  re-assigned  the 
property  to  the  settlor,  and  the  deed  was  held  not  to  defeat 
the  settlement.     Lord  Eldon  said  the  only  difficulty 

was,  that  the  declaration  of  the  *trust  in  the  first  in-  [  *153  } 
strument  could  not  be  executed,  the  second  instru- 
ment being  allowed  to  have  effect.  It  was  said,  he  observed, 
that  a  power  was  placed  in  the  trustee,  his  executors  and 
administrators,  not  his  assigns,  if  in  sound  discretion  thought 
fit  to  sell  and  to  give  a  larger  interest  to  the  younger  children 
than  they  would  otherwise  take.  If  the  trustee  had  not  after  the 
re-assignment  that  discretion  still  vested  in  him,  he  thought  it 
would  not  be  in  the  executors  of  the  settlor  [who  was  dead,]  and 
it  could  not  be  exercised  by  the  court,  though  in  general  cases 
trusts  will  not  fail  by  the  failure  of  the  trustee.  But  though  the 
effect  would  be  to  destroy  the  power  of  the  trustee,  which  he 
strongly  doubted,  yet  he  did  not  know  that  it  would  destroy  the 
other  interests,  and  he  decided  that  the  general  trusts  remained. 

75.  Notwithstanding  the  doubt  expressed  by  Lord  Eldon,  it 
would  perhaps  be  held  in  such  a  case  that  the  power  could  not  be 
executed  by  the  trustee  who  had  relinquished  that  character. 

76.  Whether  a  power  extends  to  all  the  persons  entitled  under 
the  instrument  creating  it,  or  only  to  some  in  patticular,  depends 

(5)  Attorney-General  v.  Doyley,  4  Vin.  Ab.  485;  7  Ves.  jun.  58  n.;  see  16  Ves. 
jun.  44,  47;  and  see  Ambl.  710;  Hibbard  t.  Lamb,  Ambl.  309. 
(r)  6  Ves.  jun.  656. 
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not  upon  the  place  where  the  power  is  inserted,  but  upon  the  fair 
construction  of  the  whole  instrument  taken  together,(s)  and  of 
course  a  power  may  be  given  to  a  man  and  his  assigns,  which 
would  pass  with  his  interest  through  any  number  of  assign- 
ments. (<) 


78.  Technical  words  are  so  essential  to  the  creation  of  estates 
by  deed,  and  their  import  is  so  generfWly  understood,  that  a  ques- 
tion rarely  arises  upon  a  deed,  whether  a  party  take  an  actual 
estate,  or  only  a  power.     In  the  case  of  Keene  v.  Deardon,(M) 

it  ^appeared,  that  estates  were  conveyed  to  the  use 
[  *154  ]  of    trustees,   and    their  heirs,   in    trust,  with     *the 

consent  of  the  parties  interested,  to  sell  the  inheritance 
in  fee,  and  apply  the  money  upon  trusts ;  but  it  was  provided 
that  until  the  inheritance  should  be  sold,  the  rents  should  be  re- 
ceived by  the  persons  who  would  have  been  entitled  thereto  if  the 
deed  had  not  been  executed.  It  was  determined  that  the  trustees 
took  the  legal  fee,  but  the  counsel  entered  into  an  argument  of 
some  length,  to  show  that  they  took  a,  power  only — a  doctrine 
utterly  subversive  of  all  received  notions  on  this  branch  of  the 
law  of  real  property.  The  proviso  as  to  the  receipt  of  the  rents 
and  profits  is  similar  to  that  inserted  in  mortgages,  and  the  mort- 
gagor shall  receive  the  rents  until  default  is  made  in  payment  of 
the  mortgage-money  ;  which  clearly,  at  most,  makes  him  but  ten- 
ans  at  will.  The  proviso,  in  truth,  operates  as  a  declaration  of 
trust,  and  every  cestui  que  trust  in  possession  is  a  tenant  at  will 
to  his  trustee.  But  even  if  such  a  proviso  were,  in  defiance  of 
all  principle,  admitted  to  have  any  legal  operation,  yet  upon 
what  ground  could  it  be  argued  that  this  proviso  would  convert 
the  prior  legal  estate  of  inheritance,  created  with  proper  techni- 
cal words,  into  a  mere  power  ?  It  were  surely  more  consistent 
to  say,  that  the  persons  named  in  the  proviso  would  have  a  power 
of  entry  till  sale,  or  default  in  payment,  &c.  However,  it  is 
quite  clear  that  provisos  like  these  have  no  other  than  an  equi- 
table operation. 

(<)  See  2  Str.  961, 12  East,  446. 

(/)  How  Y.  Whitfield,  1  Ventr.  338,  339,  post. 

(u)  8  East,  248;  see  Wataon  t.  Waltham,  2  Add.  &  EU.  486,  et  infra,  ch.  18. 
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79.  In  a  case  in  Ireland(a;)  a  recovery,  in  which  A.  and  B. 
were  the  recoverors,  was  declared  to  enure,  to  the  intent  to  let 
in  sevei'al  debts  as  charges  on  the  estate.  And'  upon  trust  that 
A.  and  B.,  and  the  survivor  of  them,  and  his  heirs,  should  forth- 
with, or  as  soon  as  conveniently  might  be,  with  the  consent  of  the 
tenant  in  tail,  and  after  his  decease,  of  their  own  free  will,  by 
sale  or  mortgage  of  the  estates,  or  a  competent  part  thereof,  raise 
sufficient  money  to  pay  the  debts  and  interest,  and  expenses  ;  with 
a  declaration  that  the  trustees'  receipts  should  be  dis- 
charges, and  after  payment  *of  the  debts,  &c.,  "  upon  [  *155  ] 
trust,  to  hand  over  the  residue  of  the  money  arising  from 
such  sales  or  mortgages,  if  any,  to  the  tenant  in  tail,  his  execu- 
tors and  administrators,  and  subject  to  the  aforesaid  power  of 
altering  or  mortgaging,  so  granted  to  the  said  A.  B.,  the  said 
estates,  or  such  of  them  as  shall  remain  unsold,  to  enure  to  the 
use  of  the  tenant  in  tail,  his  heirs  and  assigns  forever."  It  was 
contended,  upon  a  trial  in  ejectment,  that  the  use  resulted  to  the 
tenant  in  tail,  and  that  the  trustees  took  a  power  only.  Mr. 
Baron  George  reserved  the  point,  and  the  Court  of  Exchequer,  _ 
after  argument,  determined  that  the  legal  estate  was  conveyed  to 
the  trustees,  and  remained  still  in  them  to  enable  them  to  exe- 
cute the  trust. 


80.  It  remains  to  observe  that  no  particular  solemnities  were 
formerly  by  law  required  to  the  execution  of  powers.  It  rested 
in  the  breast  of  the  person  creating  a  power  to  impose  such  cere- 
monies as  he  thought  proper.  A  power  might  be  reserved  to  be 
executed  by  a  simple  note  in  writing,(2/)  or  by  will  unattested,  or 
attested  by  only  one  or  two  witnesses,  and  this  althoughlthe  sub- 
ject over  which  it  rode  was  real  estate.  In  the  early  case  of  Day 
and  Thwaites,(z)  where  Thwaites  made  a  settlement  to  the  use  of 
his  children,  as  he  should,  by  any  writing  under  his  hand  and 
seal,  testified  by  two  credible  witnesses,  appoint :  and  he  after- 
wards made  a  will  with  but  two  witnesses ;  and  two  witnesses,  as 

(x)  Eyre  v.  Fitton,  Exoheq.  1815,  MS. 

(]/)  Vide  infra. 

(z)  3  Cha.  Ca.  69.  92;  see  2  Vem.  80. 
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it  was  observed,  were  not  enough  by  the  statute  to  make  it  a 
good  will.  The  question  was,  whether  this  being  void  as  a  will 
by  the  statute,  should  be  yet  a  good  declaration  of  the  trust,  and 
an  execution  of  the  power  ;  and  it  was  held  by  Lord  Chancellor 
Jeffreys  to  be  so.  And  Mr.  Baron  Powell,  in  a  later  case,  thought 
the  Court  of  Equity  did  very  well  in  decreeing  it  to  be  good.     For 

though  it  were  not  effectual  in  all  points  (as  it  was  in- 
[  *166  ]  tended)  as  a  will,  *yet  it  was  a  writing  which  had  all 

the  circumstances  requiredj  by  the  power  ;  and  therefore 
he  saw  no  reason  to  question  whether  it  were  good.  This,  there- 
fore, established  that  a  will  attested  by  two  witnesses,  the  number 
required  by  the  power,  is  a  due  exercise  of  a  power  to  appoint  by 
any  writing  so  attested ;  and  is,  of  course,  a  decision  that  a  power 
to  appoint  real  estate  by  a  will  attested  by  two  witnesses  only  is 
valid :  for  the  instrument  in  Day  and  Thwaites  was  maintained 
because  it  was  authorized  by  the  power,  and  not  struck  at  by  the 
statute  of  frauds. 

81.  And  as  such  a  power  might  be  reserved  indirectly  under  a 
general  description,  so  it  might  be  directly  authorized.  There- 
fore a  power  to  appoint  real  estate  by  will  attested  by  two  wit- 
nesses was  valid.  Lord  Hardwicke  appears  clearly  to  have  en- 
tertained this  opinion,  (a)  In  Goodhill  v.  Brigham,(6)  however 
Mr.  Justice  BuUer  seems  to  have  taken  it  for  granted,  that  such 
a  power  could  not  be  reserved  :  but  this  was  a  mere  obiter  dictum. 
Lord  Hardwicke's  opinion  is  full  and  clear,  that  the  statute  of 
frauds  is  entirely  out  of  the  question  except  so  far  as  it  is  the 
rule  which  the  donee  is  directed  to  follow  in  the  execution  of  the 
power.  The  will,  he  said.  Operates  by  appointment,  though  the 
party  may  arbitrarily  insert  the  rules  prescribed  by  the  stat- 
ute, (c)  And  that  the  appointee  cannot  claim  under  the  will,  but 
by  the  deed  of  settlement  directing  the  execution  of  the  power  ; 
which  deed,  together  with  the  instrument  executing  the  power, 
make,  in  effect,  but  one  in  raising  the  charge  upon  the  land  ;  but 
that,  in  point  of  law,  the  charge  is  created  by  the  deed  directing 
the  execution  of  the  power.     And  the  statute  of  frauds  is  en- 

(a)  Wilkes  v.  Holmes,  9  Mod.  485;  see  10  Yes.  237.  268. 
(6)  1  Bos.  &  Pull.  198. 
(c)  See  9  Mod  485,  486. 
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tirely  out  of  the  question,  except  so  far  as  it  is  the  rule  which  the 
donee  is  directed  to  follow  in  the  execution  of  the  power. 

82.  A  distinction  was,  indeed,  taken  by  a  late  writer, 
between  a  will  nominatim  and  a  writing  purporting  *to  [  *167  ] 
be  a  will.     Without  referring  to  any  authority,  the  first 

was  treated  as  doubtful ;  but  in  the  last  case  it  was  said  to  be 
well  established,  that  it  might  be  reserved  to  be  executed  with- 
out the  formalities  imposed  by  the  statute  of  frauds. (c?)  But 
Lord  Macclesfield  decided,  on  very  solid  grounds,  that  the 
words  "  any  writing  in  the  nature  of  will,"  mean  the  same  as  a 
will.(e)  It  seems  clear  that  in  both  cases  the  reservation  was 
valid. 

83.  But  of  course  a  man  could  not  reserve  such  a  power  to 
himself  by  his  own  will,(/)  for  that  would  be  simply  an  evasion 
of  the  statute  of  frauds. 

If  a  will,  or  a  writing  purporting  to  be  a  will,  was  required  to 
the  instrument  by  which  the  power  was  to  be  exercised,  without 
saying  more,  a  will,  to  be  a  valid  exercise  of  the  power,  must 
have  been  executed  as  a  proper  will  under  the  statute ;  but 
where  the  instrument  creating  the  power  was  silent  as  to  the  in- 
strument by  which  it  was  to  be  exercised,  it  might,  as  it  seems, 
have  been  executed  by  a  will,  not  complying  with  the  statute  of 
frauds,  (g-) 

84.  But  these  rules  and  distinctions  apply  only  to  wills  made 
before  1st  January,  1838  :(/t)  for  as  to  wills  made  after  that  day 
although  in  exercise  of  any  power,  they  are  made  void  unless 
signed  by  the  testator  in  the  presence  of  at  least  two  witnesses, 
according  to  the  provision  of  the  1  Yict.  c.  29.  If,  however,  the 
will  be  executed  as  the  act  directs,  it  will  now  be  valid,  notwith- 
standing it  shall  have  been  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity,  (i) 

(d)  Rob.  on  Stat,  of  Frauds.  332. 

(e)  Longford  v.  Eyre,  1  P.  Wms.  740. 

(/ )  Habergham  v.  Vincent,  2  Ves.  jun.  204, 

{g)  Vide  infra. 

(A)  1  Viot.  e.  26,  b.  84. 

(i)  Sect.  9, 10. 
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[  *158  ]  *SBCTION  n. 

OF   THE  INSTRUMENTS   BT  WHICH  POWERS  MAY  BE   CREATED. 


1.  Power  to  lease  in  bargain  and  sale,  or 
covenant  to  stand  seised,  is  void. 

3.  Unless  to  an  individual  named,  with 
consideration. 

5.  But  a  power  of  revocation  may  be  re- 

served. 

6.  And  all  powers  in  feoffments,  &c. 

7.  Conveyance  to  and  to  the  use  of  A., 

with    power  of  revocation,   a,  legal 
power. 


13.  Conveyance  to  and  to  the  use  of  A,, 

vests  the  legal  fee. 

14.  Devises  may  be  to  uses  upon  which 

statute  of  uses  will  operate. 

18.  Seisin  should  be  commensurate  with 
*     the  uses. 

19.  Where  powers  are  authorized  by  arti- 

cles. 


1.  A  POWER  of  appoinifmeiit  or  revocation  may  be  reserved 
either  in  the  body  of  the  deed,  or  by  indorsement,  before  the  exe- 
cution of  it,(/e)  or  by  a  deed  of  even  date  with  the  settlement ; 
and  there  need  not  be  any  coimterpart  of  the  deed.(Z)  And 
although  the  power  be  interlined,  yet  it  will  be  good,  in  the 
absence  of  evidence,  to  show  that  the  interlineation  was  made 
after  the  execution. 

2.  We  are  never  to  lose  sight  of  the  origin  of  powers.  And 
here  we  must  recur  to  the  distinction  taken  in  a  previous  page, 
between  conveyances  operating  by  transmutation  of  possession, 
and  conveyances  which  have  not  that  operation.  For  as  to  the 
latter,  one  of  those  assurances,  namely,  a  bargain  and  sale,  can 
only  be  sustained  by  a  valuable  consideration.  A  power  to  be 
paid  or  rendered,  is  too  general,  and  therefore  void.     Equity, 

before  in  such  a  conveyance  to  lease  to  any  man,  although 
[  *159  ]  for  a  valuable  consideration  *the  statute  of  uses,  would 

not  sanction  so  indefinite  an  executory  agreement ;  and 
therefore  the  .statute  could  never  attach  on  the  estates  attempted 
to  be  created  under  such  a  contract.  To  the  validity  of  the  other 
of  those  assurances,  viz.,  a  covenant  to  stand  seised,  a  good  con- 
sideration is  essential,  and  a  proviso  to  lease  to  any  one,  is  for  the 
same  reason  also  void ;  nor  is  it  any  argument  in  favour  of  a  lease  ■ 


(fc)  Griffin  v.  Stanhope,  Cro.  Jac.  456.    See  Outon  v.  Weeks,  2  Keb.  809. 
(0  Fitz  V.  Smallbrook,  1  Keb.  134;  and  see  8  Oha.  Ca.  83.  119. 
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under  such  a  power  that  it  is  granted  to  some  person  within  the 
consideration  of  blood  ;(m)  because  by  reason  of  its  generality, 
the  power  was  void  at  the  time  the  deed  was  executed. 

3.  But  it  seems  clear,  that  a  power  may  be  reserved  in  a  bar- 
gain and  sale  to  grant  a  lease  to  a  person  from  or  on  behalf  of 
whom  a  valuable  consideration  moved  at  the  execution  of  the 
deed.(m)  So  a  power  may  be  reserved  in  a  covenant  to  stand 
seised  to  grant  a  lease  to  a  person  named  in  the  deed,  and  within 
the  consideration  of  blood  or  marriage,  although  such  a  lease 

.  cannot  be  granted  where  a  general  power  is  reserved  to  lease  to 
any  man.(o) 

4.  Mr.  Cruise  has  observed  in  his  valuable  Digest,  that  the 
usual  powers  of  leasing  given  in  modern  settlements  may  be  valid 
though  inserted  in  a  bargain  and  sale,  or  covenant  to  stand  seised, 
as  it  is  always  required  that  the  be^  and  most  improved  rent 
should  be  reserved,  and  a  lessee  is  a  purchaser  for  a  valuable  con- 
sideration. Q9)  Now  it  is  certainly  clear,  that  a  reservation  of 
rent,  even  a  pepper-corn,  is  a  sufficient  consideration  to 
support  a  bargain  and  *sale.  But  this  does  not  altogether  [  *160  ] 
remove  the  difficulty.     In  a  covenant  to  stand  seised,  it 

might  be  a  question  whether  a  lease  for  any  other  consideration 
than  that  of  blood  or  marriage  would  be  valid.  And  upon  both 
assurances  the  question  still  remains,  whether  the  generality  of 
the  power  does  not  render  it  void,  and  whether  the  consideration 
ought  not  to  move  from  the  lessee,  or  become  a  debt  due  from 
him  at  the  time  of  the  execution  of  the  deed  creating  the  power, 
or  at  least,  whether  the  consideration  ought  not  to  be  ascertained 
and  fixed  in  the  deed,  although  it  should  not  be  made  obligatory 
on  him  to  accept  a  lease.     The  affirmative  would  seem  to  follow 

(m)  Mildmay's  case,  1  Rep.  175;  Mo.  144,  S.  C;  cited  Goulds.  173,  pi.  106,  nom. 
Sbarrington's  case;  and  see  Mo.  373;  Cross  t.  Faustenditoh,  Cro.  Jao.  180;  S.  C.  2 
Ro.  Abr.  260,  (A)  pi.  1;  Dorothy  Chute's  case,  1  Lev.  30;  S.  C:  1  Keb.  34,  nom. 
Lady  Dacre  v.  Hazel;  Prince  v.  Green,  cited  1  Cha.  Ca.  161;  3  Cha.  Ca.  91;  Baynea 
V.  Belson,  Raym.  247;  Pine  v.  Pine,  2  Keb.  809;  and  see  Cory,  p.  22;  Goodtitle  t. 
Pettoe,  Fitz,  299. 

(n)  See  and  consider  Parsons  v.  Mills,  3  Ke.  Abr.  786.  (M;)  Mo.  547. 

(o)  Mildmay's  case,  1  Rep.  175;  Goodtitle  v.  Pettoe,  Fitzg.  299;  2  Barn.  10.  90. 
142;  2  Str.  934.  See  a  dicium  by  Lord  Chief  Justice  Raymond,  infra;  and  Perrot's 
case.  Mo.  368. 

(p)  4  Cruise's  Dig.  322. 

YOL.  I.  •  19 
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from  tlie  decided  cases ;  and  Lord  Chief  Baron  Gilbert  has 
observed,  "  that  no  use  can  arise  in  this  case  ;  for  where  the  per- 
sons are  altogether  uncertain,  and  the  terms  unknown,  there  can 
be  no  consideration,  and  for  which  reason  the  former  estates 
raised  upon  good  consideration  cannot  by  such  lessees  be  defeat- 
ed."(§')  If  such  leases  were  to  be  supported,  it  might  on  the 
same  ground  be  argued,  that  contingent  uses  to  persons  not  in  esse 
could  be  raised  on  a  bargain  and  sale,  provided  they  paid  a  con- 
sideration when  born.  Besides,  pDwers  could  not,  under  any 
construction,  be  reserved  on  a  bargain  and  sale  to  any  but  the. 
bargainor,  as  the  consideration  must  be  paid  to  him,  in  order  to 
raise  the  use. 

6.  It  is  clear,  however,  that  a  general  power  of  revocation  may 
be  reserved  either  on  a  bargain  and  sale,  or  a  covenant  to  stand 
seised,(r)  and  in  Goodtitle  v.  Pettoe,(s)  Lord  Chief  Justice  Ray- 
mond expressed  an  opinion,  that  a  power  might  be  given  in  a  cove- 
nant to  stand  seised,  to  appoint  the  use  in  favour  of  any  of  the  cove- 
nantor's relations,  t'w  consideration  to  continue  the  estate  in  the 
family  of  the  covenantor ;  and  that  it  might  be  averred  after  the 
appointment,  that  he  to  whom  the  use  was  appointed  was 
[  *161  ]  of  the  blood  of  the  *covenantor.  As  a  general  power  of 
appointment  is  tantamount  only  to  an  estate  in  fee,  it 
might  perhaps  originally  have  been  holden  with  perfect  consisten- 
cy, that  upon  a  bargain  and  sale,  or  covenant  to  stand  seised, 
such  a  power  might  be  given  to  any  one  to  whom  a  fee  might  be 
limited.  But  in  Goodtitle  v.  Pettoe,  it  was  solemnly  decided, 
that  such  a  general  power  in  a  covenant  to  stand  seised  was  void 
in  its  creation,  although  an  estate  in  fee  might  have  been  given  by 
the  deed  creating  it  to  the  donee  of  the  power  ;(^)  and  that  an 
appointment  could  not  be  made  even  to  one  of  the  covenantor's 
blood,  according  to  the  rule  in  Mildmay's  case.(M)  And  in  the 
prior  case  of  Warwick  v.  Garrard,(2;)  it  was  determined,  first  at 
law  and  afterwards  in  equity,  that  such  a  power  reserved  even  to 

(3)  Gilb.  Uses,  46. 

(r)  Co.  Litt.  237  a;  Shep.  Touch.  524,  525. 

(s)  Fitzg.  299. 

(0  Goodtitle  v.  Pettoe,  Fitz.  299;  2  Barn.  10.  90.  142}  2  Str.  934. 

(11)  Vide  supra. 

(x)  2  Vem.  7. 
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the  covenantor,  himself  was  void.  (I)  And  speaking  generally,  no 
I'elief  in  equity  could  be  given  to  the  person  in  whose  favour  the 
void  power  is  exercised,  (j^) 

6.  Thus  much  for  conveyances  not  operating  by  transmutation 
of  possession.  Powers  may  of  course  be  limited  in  every  convey- 
ance which  operates  by  transmutation  of  possession.  The  estates 
created  by  force  of  them  arise  out  of  the  seisin  of  the  releasees, 
feoffees,  conusees,  or  recoverors.  Now  we  have  Seen  that  before 
the  statute  of  uses  the  legal  estate  remained  vested  in  the  re- 
leasees, &c.,  who  were  bound  in  equity  to  execute  the  estates  cre- 
ated, although  they  were  not  supported  by  a  valid  consideration. 
By  this  rule,  therefore,  a  person  taking'  imder  the  execution  of  a 
power,  raised  by  a  conveyance  operating  by  transmuta^ 
tion  of  possession,  *acquires  an  equitable  estate,  or  a  [  *162  ] 
use ;  and  by  force  of  the  statute  the  legal  estate  itself 
is  instantaneously  transferred  to  him,  without  reference  to  any 
consideration. 


7.  We  have  seen  that  a  power  of  revocation  could  not  be  re- 
served on  a  lease  at  common  law.  It  has  been  said,  that  if  a 
feoffment,  or  lease  and  release,  be  made  to  J.  S.  and  his  heirs,  to 
the  use  of  J.  S.  and  his  heirs,  with  a  power  of  revocation  reserved 
thereupon,  such  a  power  is  void ;  because  J.  S.  is  in  by  the  com- 
mon law.  And  upon  the  same  ground,  the  same  writer  doubts 
whether,  upon  a  conveyance  to  a  purchaser  and  his  heirs  to  such 
uses  as  he  shall  appoint,  and  in  default  of  and  subject  to  such  ap- 
pointment, to  the  use  of  the  purchaser  and  his  heirs,  such  a  power 
can  be  exercised,  for,  subject  to  the  power,  the  purchaser  is  in  by 
the  common  law,  and  the  reservation  of  the  power  before  the  lim- 
itation to  the  purchaser  cannot  make  any  difference,  (sr)  The 
authority  for  this  point  is  an  observation  by  Sir  Edward  Coke,  in 

(y)  As  to  bargains  and  sales,  and  covenants  to  stand  seised,  see  7  &  8  Vict.  c.  376, 
s.  2.  7. 

(2)  1  Saunders  on  Uses,  p.  157. 

(I)  The  reporter  ends  this  case  with  a  quare  taman.  The  grounds  of  the  decision 
<lo  not  appear  upon  the  registrar's  Ijook ;  but  the  mere  point  must  have  been  tried  at 
law,  as  the  necessary  directions  were  given  by  the  decree  for  that  purpose.  Beg. 
Lib.  1686,  B.  fol.  840,  Warwick  v.  Garrard. 
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the  few  remarks  which  he  has  made  on  uses,  that  in  case  of  a 
feofEment,  or  other  conveyance,  whereby  the  feoffee  or  grantee', 
&c.,  is  in  by  the  common  law,  such  a  proviso  were  merely  repug- 
nant and  void.(a)  And  a  passage  in  Shepherd's  Touchstone,(6) 
where  the  author,  referring  to  Co.  Litt.  says,  "  But  in  case  of  a 
feoffment,  or  other  conveyance,  whereby  the  feoffee  or  grantee  is 
in  by  the  common  law,  as  where  A.  doth  enfeoff  B.  and  his  heirs 
to  the  use  of  B.  and  his  heirs,  it  is  said  such  a  proviso  is  merely 
repugnant  and  void."  It  should  s%em,  however,  that  Coke  had 
not  any  such  case  in  contemplation.  He  appears  to  have  alluded 
to  a  feoffment  at  common  law,  to  the  feoffee  at  once,  and  not  by 
way  of  use. 

The  question  is,  whether  the  releasee  is  in  by  the  common  law. 
We  have  already  seen  that  the  power  if  well  raised  is  not  merged 

in  the  fee.  Now  although  the  statute  requires  one  per- 
[  *163  ]  son  *should  be  seised  to  the  use  of  another,  yet  there 

are  several  cases  in  which  it  vests  the  use  in  the  very 
person  in  whom  the  seisin  is  vested :  intention,  m  this  respect, 
appears  always  to  have  been  attended  to.  Thus,  nine  years  after 
the  statute  of  uses,  it  was  holden,  that  if  a  man  make  a  feoffment 
in  fee  to  the  use  of  himself  for  life,  and  that  "  after  his  decease 
J.  N.  shall  take  the  profits,"  that  shall  create  an  use  in  J.  N. ; 
otherwise,  if  it  had  been  said,  that  "  after  his  death  the  feoffees 
should  receive  the  profits,  and  pay  them  over  to  J.  N."  because 
J.  N.  would  not  receive  them  but  through  the  hands  of  the  feoff- 
ees, (c)  So  in  a  case  in  Moore,  in  5  Elizabeth,  it  was  laid  down 
as  clear,  that  if  a  feoffment  was  made  to  J.  S.  to  the  use  of  him, 
and  that  he  should  be  seised  to  the  use  R.  H.  that  was  void  as  to 
E.  H.,  because  that  the  use  and  possession  was  before  in  J.  S.(rf) 
And  in  Sammes's  case  this  construction  was  adopted,  and  the  rea-. 
son  of  it  was  stated  to  be,  that  the  statute  of  uses  had  been  always 
beneficially  expounded  to  satisfy  the  intention  of  the  parties. i(e) 
It  seems  also  very  lately  to  have  been  thought,  that  even  where 
the  estate  is  not  limited  unto  and  t»  the  use  of  the  releasees,  yet 

(a)  Co.  Litt.  237  a. 
(t)  P.  525. 

(c)  36  H.  8;  Bro.  Feffomcnts  al  Uses,  340,  pi.  52;  and  aee  Symson  v.  Tarner,  1 
Eq.  Ca.  Abr.  883,  n.  (a) 

(d)  Mo.  45,  pi.  138. 

(e)  13  Rep.  56;  and  see  Tipping  y.  Cosins,  Comb,  313. 
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if  none  of  the  limitations  of  the  settlement  could  possibly  take 
effect  without  giving  the  legal  estate  to  the  trustees,  the  settle- 
ment must  be  so  construed ;  and  this,  it  is  said,  was  done  in  a 
case  in  the  House  of  Lords. (/)  Prom  these  observations,  it 
seems  to  follow,  that  in  the  case  under  consideration,  in  order  to 
preserve  the  power,  and  to  effectuate  the  intention  of  the  parties, 
the  releasee  would  be  deemed  to  be  in  under  the  statute  of  uses. 
8.  Since  these  observations  were  published,  Mr.  Sanders  has 
entered  into  a  further  examination  of  the  authorities  in  support 
of  his  opinion,  (g-)  It  may  be  conceded  to  him,  that 
*upon  a  conveyance  to  A.  and  his  heirs,  to  the  use  of  [  *164  ] 
him  and  his  heirs,  A.  would  take  in  the  course  of  pos- 
session by  the  common  law,  but  that  admission  does  not  affect  the 
question ;  for  in  the  case  put,  "  the  conusee,"  as  Pratt,  C.  J. 
observed,(A)  "  did  not  want  the  help  of  the  statute,  and  therefore 
it  meddles  not  with  him,  but  leaves  him  in  at  common  law."  No 
case  has  ever  been  decided  in  which,  under  a  conveyance  to  A. 
and  his  heirs,  to  the  use  of  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs,  A.  has  been  held  to  be  in  at  the  common  law.  It  is 
true  that  in  such  a  case  A.  takes  the  legal  estate,  but  that  is  in 
favour  of  the  intention,  and  he  must  necessarily  take  it  under  the 
statute.  The  limitation  unto  and  to  the  use  has  received  a  set- 
tled construction,  which  is  not  suffered  to  be  disturbed  by  a  sub- 
sequent limitation  of  the  use  from  which  a  different  intention 
might  be  inferred.  But  where  a  further  use  is  declared,  A.  must 
necessarily  take  under  the  statute  in  order  to  prevent  the  statute 
from  executing  the  use  limited  over.  Where  no  use  is  limited 
over  to  a  third  person,  the  estate  vests  at  the  common  law,  and 
the  aid  of  the  statute  is  not  required.  The  limitation  of  the  use 
therefore  is  not  called  into  action.  But  in  the  other  case,  if  the 
estate  vest  in  A.  by  the  common  law,  as  it  is  contended,  it  is 
clear  that  the  statute  would  execute  the  use  limited  to  B.;  for, 
independently  of  the  statute,  A  cannot  take  a  legal  estate  under 
a  conveyance  upon  which  the  statute  would  not  operate  if  uses 
were  declared  of  it.  It  seems  wholly  unimportant  that  the  use  is 
declared  to  him  if  it  be  a  use  upon  which  the  statute  would  not 

(/)  See  Doe  v.  Martin,  4  Term  Rep.  39. 
(g-)  Uses,  vol:  i.  p.  149,  3d  edit. 
(A)  Long  T.  Buckeridge,  1  Str.  111. 
19* 
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operate.  It  cannot  be  contended  with  success  that  such  a  use  pre- 
vents the  further  limitation  of  a  use,  because  previously  to  the  stat- 
ute a  conveyance  to  A.  and  his  heirs,  to  the  use  of  A.  and  his  heirs, 
would  have  prevented  a  resulting  use ;  and  yet  this  appears  to  be 
the  only  ground  upon  which  the  opinion  against  the  operation' of 
the  statute  can  be  maintained.  For  even  before  the  statute  a  con- 
veyance to  A.  and  his  heirs,  to  the  use  of  him  and  his 
[  *165  ]  heirs,  to  the  use  of  *B.  and  his  heirs,  would  have  unques- 
tionably vested  the  beneficial  interest  in  B.  This  must 
be  denied  by  the  other  side,  or  the  question  is,  it  may  be  thought, 
•at  an  end.  If  the  statute  do  not  operate  on  the  use  limited  to  A., 
it  must  by  the  very  words  of  it  execute  the  use  limited  to  B.  In 
the  case  therefore  of  a  conveyance  to  A.  and  his  heirs,  to  the  use 
of  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  A  would  have 
wanted  the  help  of  the  statute  in  order  to  effect  what  is  deemed  the 
intention  in  these  cases,  and  therefore  "  it  would  have  meddled  with 
him  and  not  left  Mm  at  common  law."  It  is  however  insisted,  on 
the  other  side,  that  in  the  above  case,  A  takes  the  estate  at  the 
common  law.  And  this,  and  the  case  stated  by  Coke,  are  said  to 
be  grounded  upon  the  same  established  rule,  "  that  a  case  cannot 
he  limited  to  arise  out  of  the  estate  of  a  cestui  que  use  taking  the 
legal  estate  at  the  common  law ;  that  a  use  cannot  be  limited  on 
a  use,  although  the  first -use  being  limited  to  the  grantee,  is  not  a 
use  within  the  statute."  To  this  it  may  be  answered,  that  the 
law  knows  no  such  rules  as  those  stated.  If  the  party  out  of 
whose  estate  the  use  is  to  arise,  do  "  take  the  legal  estate  at  the 
common  law,"  he  is  not  a  cestui  que  use ;  and  if  the  first  use  "  is 
not  a  use  within-  the  statute,"  then  is  it  not  a  use  at  all ;""  and 
therefore  the  use  over  must  be  executed  by  the  statute.  Where 
it  is  said  that  the  fine  or  conveyance  is  a  common-law  conveyance, 
by  which  both  the  legal  estate  and  the  use  pass  to  the  conusee 
without  any  declaration  of  uses,  it  is  meant  that  the  whole  benefi- 
cial interest  passes,  and  the  instrument  amounts  to  a  limitation  of 
the  estate,  and  not  a  limitation  oi  the  use  properly  so  called. 
"Where  no  use  is  declared  to  any  other  person  than  the  releasee 
or  conusee,  it  is  not  an  use  divested  from  the  estate,  as  where  it 
is  limited  to  a  stranger,  but  the  use  and  estate  go  together,  (i) 

(i)  Meredith  v.  Joans,  Cro.  Car.  244;  230,  nom.  Jenkins  v.  Young. 


INSTRUMENTS  CREATING  POWEES.  223 

In  truth,  if  the  stpposed  use  which  A.  takes,  is  not  a  use  under 
the  statutej_it  is  simply  void.     But,  as  in  the  case  of  a 
conveyance  unto  and  to  the  use  of  A.  and  his  heirs,  *to  [*166  ] 
the  use  of  B.  and  his  heirs,  the  use  to  B.  is  void,  it  fol- 
lo'^^s  of  necessity  that  the  use  to  A.  is  executed  by  the  statute. 

It  is  further  said,  "  that  if  the  estate  is  conveyed  to  and  to  the 
use  of  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  or  to  and 
to  the  use  of  A.  and  his  heirs,  subject  to  a  power  of  appointment 
reserved  to  B.,  and  if  in  the  case  iirst  mentioned  the  use  to  B. 
cannot  be  executed  in  consequence  of  the  seisin  of  A.  being  cloth- 
ed with  the  use  limited  to  him,  upon  what  principle  can  the  ap- 
pointee of  B.  in  the  second  take  a  legal  estate  ?  Upon  what 
rational  distinction  can  the  appointee  acquire  a  legal  estate  under 
the  limitation  effected  by  the  exercise  of  the  power,  when,  if  the 
same  limitation  had  been  included  in  the  deed  itself,  he  would 
merely  have  taken  an  equitable  interest  ?" 

The  distinction,  it  is  apprehended,  between  the  cases  is  simply 
this  :  in  the  first  case,  the  use  being  vested  in  A.,  the  use  to  B. 
is  a  use  upon  a  use,  and  therefore  void ;  in  the  last  case,  A.  takes 
a  seisin  and  a  use,  but  the  use  is  subject  to  the  power,  and  is  only 
during  the  existence  of  the  power  executed  st(b  modo,  that  is  sub- 
ject to  open  and  let  in  the  estate  to  be  created  under  the  powter. 
When  the  power  is  executed,  the  use  appointed  takes  effect  as  if 
properly  limited  in  the  deed  creating  the  power ;  therefore  the 
use  arises  out  of  the  original  seisin  of  A.,  and  defeats  instead  of 
deriving  its  essence  from  the  use  limited  to  A.  But  it  is  argued, 
that  here  the  use  would  arise  out  of  the  seisin  of  A.  previously 
clothed  with  a  use :  "  What  difference,"  it  is  asked,  "  can  be  dis- 
covered between  the  limitation  of  a  use  under  a  power  to  arise 
from  the  estate  of  a  cestui  que  use  having  the  legal  estate  by  the 
statute,  and  from  the  estate  of  a  cestui  que  use  having  the  legal 
estate  at  the  common  law  ?"  To  this  the  answer  still  is,  that  the 
case  cannot  exist  "  of  a  cestui  que  use  having  the  legal  estate  at 
the  common  law,"  unless  it  is  understood  of  a  person  to  whom  the 
use  is  limited  in  words,  but  which  never  arises,  because 
not  *requiring  the  aid  of  the  statute  he  takes  by  the  [  *167  ] 
common  law. 

It  remains  to  say  a  few  words  on  the  authority  cited  from  Coke. 
It  is  said,  that  if  there  be  any  meaning  at  all  in  the  observation, 
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Coke  could  have  contemplated  no  other  case  th&n  that  put  in  the 
Touchstone.  "  If  a  feoffment  be  made  to  A.  and  his  heirs,  it  is 
necessary,  in  order  that  he  may  obtain  the  legal  estate  at  the 
common  law,  that  there  should  be  either  a  declaration  of  the  use 
to  him,  or  a  consideration  paid  by  him,  to  prevent  a  resulting 
use  to  the  grantor  ;  so  that,  although  a  grantee  may  still  have  a 
legal  estate  at  the  common  law,  the  rule  is  grounded*  upon  the 
practice  and  construction  of  uses  :  and  it  is  to  be  presumed  that 
Sir  Edward  Coke,  who,  in  the  case  stated,  was  explaining  the 
operation  of  the  statute  of  uses,  understood  the  principles  upon 
which  a  legal  estate  was  created  at  the  common  law."(/i;) 

It  was  not  intended,  in  the  observations  on  this  point  in  the 
first  edition  of  this  work,  to  deny  that  Coke  understood  the  princi- 
ples upon  which  a  legal  estate  was  created  at  the  common  law, 
but  merely  to  show  that  his  observation  did  not  apply  to  the  case 
of  a  use  under  the  statute.  He  speaks  simply  of  a  feoffment,  or 
other  conveyance  whereby  the  feoffee  or  grantee  is  in  by  the  com- 
mon law.  What  has  this  to  do  with  uses  ?  Is  not  a  lease  for  life 
such  a  conveyance  ?  Is  not  a  conveyance  in  fee  for  a  considera- 
tion paid,  such  a  conveyance  ?  As  there  are  conveyances  in 
which  the  feoffee  is  in  by  the  common  law,  why  should  it  be  sup- 
posed, in  the  absence  of  all  evidence  in  support  of  such  a  suppo- 
sition, that  Coke  alluded  to  a  conveyance  upon  which  the  statute 
had  some  operation.  A'  legal  estate  may  be  created  at  the  com- 
mon law  wholly  independent  of  the  statute,  and  upon  which  it 
cannot  have  any  operation  directiy  or  indirectly.  Gilbert  under- 
stood the  passage  in  Coke  to  refer  to  cases  purely  at 
[  *168  ]  common  law.  It  is  still,  therefore,  with  a  sincere  *re- 
spect  for  the  contrary  opinion,  submitted  to  the  learned 
reader,  that  in  the  case  under  discussion  the  statute  would  be  at- 
tracted, and  consequently  the  power  would  be  good. 

9.  Since  these  observations  were  published  it  has  been  decided 
that  the  power  is  in  the  disputed  case  well  raised.  The  convey- 
ance, in  the  case  in  which  the  point  was  well  decided,  was  by 
feoffment  to  the  purchaser  and  his  heirs,  habendum  to  him,  his 
heirs  and  assigns,  to  sucH  uses  as  he  should  appoint  by  deed  or 
will,  and  in  default  of  and  until  appointment,  to  the  use  of  the 

(k)  Uses,  p.  313. 
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purchaser,  Ms  heirs  and  assigns.  He  exercised  the  power  by  an 
appointment  in  fee,  and  his  wife  brought  an  action  to  recover  her 
dower.  The  objection  was  taken,  that  the  husband  was  in  at  the 
common  law,  and  the  power  was  void ;  but  the  contrary  was 
decided,  and  the  wife  was  held  to  be  barred  of  dower.  This 
decision,  therefore,  sets  the  point  at  rest.  (Z)  (I) 

10.  In  the  later  case  of  Doe  v.  Passingham,(m)  an  estate  was 
conveyed  unto  trustees,  their  heirs  and  assigns,  to  the  use  of 
them,  their  heirs  and  assigns,  to  uses  in  strict  settlement ;  it  was 
argued  that  they  were  in  by  the  common  law,  and  therefore  the 
ulterior  uses  were  executed  by  the  statute ;  but  it  was 
decided  that  the  legal  fee  remained  in  the  trustees.  *Mr.  [  *169  J 
Justice  Bayley  observed,  that  ever  since  he  had  be- 
longed to  the  Profession  he  had  invariably  understood  that  a  use 
could  not  be  limited  upon  an  use.  That  was  admitted  to  be  so 
in  general ;  but  a  distinction  had  been  taken  where  the  limita- 
tion was  to  A.,  to  the  use  of  A.,  in  trust  for  B.,  and  it  was  said 
that  A.  was  in  by  the  common  law.  *  That  was  true ;  but  he  was 
in  of  the  estate  clothed  with  the  use,  which  [the  estate  or  use] 
was  not  extinguished,  but  remained  in  him.  Meredith  and  Jones 
showed,  that  although  the  trusteed  in  this  case  might  be  in  by  the 
common  law,  yet  they  were  in,  both  of  the  estate  and  the  use. 
Upon  the  authority  of  the  cases,  he  was  of  opinion  that  the  use 
of  the  estate  was  executed  in  the  trustees.  Mr.  Justice  Holroyd 
observed,  that  although  it  be  true  that  the  trustees  take  the  seisin 
by  the  common  law,  and  not  by  the  statute,  yet  they  take  that 

seisin  to  the  use  of  themselves,  and  not  to  the  use  of  another,  in 

/ 

/ 

(I)  Moreton  v.  Lees  :  C.  P.  Lancaster,  Maroli  Asa.  1819.  Cases  reserved  and  ar- 
gued before  Lord  Chief  Baron  Kiohards,  and  Mr.  Baron  Wood,  at  Serjeant's  Inn. 
Mr.  Sanders  repufclished  his  argument,  without  alteration,  in  1824;  see  4th  edit. 

(m)  6  Barn.  &  Cres.  305;  9  Dowl.  &  R.  416. 

(I)  The  learned  editors  of  the  5th  edit,  of  the  late  Mr.  Sanders's  valuable  work 
state  that  he  did  not  consider  that  the  case  of  Moreton  v.  Lees  amounted  to  a  con- 
clusive and  satisfactory  settlement  of  a  point  which  had  been  open  to  so  much  doubt, 
and  the  subject  of  so  much  discussion.  Time  had,  however,  they  observed  now  lent 
its  sanction,  and  added  authority  to  the  case,  for  the"  decision  had  remained  in  force 
and  appeared  never  to  have  been  judicially  questioned  down  to  the  present  period. 
That  the  opinion  of  Sir  Edward  Coke,  whose  authority  is  so  much  relied  upon  in  the 
[Mr.  Sanders's]  text,  was  in  favour  of  the  view  advocated  by  their  author,  they  add, 
was  by  no  means  clear,  for  which  they  refer  to  Co.  Litf.  248  a,  and  tbe  citation  there 
from  Dy.  13  Eliz.,  298,  299. 
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■which  case  alone  the  use  is  executed  by  the  statute.  They  were, 
therefore,  seised  in  trust  for  another,  and  the  legal  estate  remain- 
ed in  them. 

11.  In  an  early  case,  Hale,  0.  B.,  is  reported  to  have  said, 
that  whether  feoffeeg  take  by  the  common  law  or  by  the  statute, 
yet  where  the  use  is  once  disposed  of  to  them  and  their  heirs, 
(whether  the  statute  executes  it  or  not,)  there  cannot  be  an  use, 
upon  an  use,  nor  a  trust  upon  such  a  use  to  be  executed  by  the 
statute,  (to)  ♦ 

12.  The  point  decided  in  Doe  v.  Passingham  was  not  open  to 
doubt,  and  Hale's  observation  was  just,  that  in  such  a  case  it  is 
indifferent  whether  the  statute  executes  it  or  not.  But  still,  as 
we  have  seen,  there  are  cases  which  render  it  necessary  to  ascer- 
tain whether  the  statute  does  xoperate.  The  case  of  Moreton  v. 
Lees  was  not  cited  in  Doe  v.  Passingham  ;  but  Mr.  Justice  Bay- 
ley's  opinion  appears  to  have  been,  that  the  use  was  executed  by 
the  statute  in  the  releasees ;  and  Mr.  Justice  Holroyd  appears  to 
have  only  intended  to  state  tile  rule,  that  a  use  cannot  be  limited 

on  a  use,  even  where  the  first  use  is  to  the  releasees 
[  *170  ]  themselves.  In  truth,  *in  such  a  case  where  the  seisin 
is  vested  in  the  trustees  by  the  common  law,  and  the  use 
is  declared  to  them,  there  is  no  necessity  for  holding  that  the 
seisin  is  transferred  to  the  use,  but  the  estate  and  use  go  together: 
and  the  operation  is  just  the  same,  for  whether  in  such  a  case  the 
seisin  is  transferred  to  the  first  use,  or  the  first  use  goes  along 
with  the  seisin,  the  second  or  ulterior  use  is  equally  excluded. 
But  that  does  not  prove  that  the  statute  will  not  operate  upon  the 
"  seisin  in  the  usual  way,  where  the  intention  of  the  parties  require 
it,  and  that  intention  can  be  effected  without  breaking  in  upon 
the  settled  rule  that  a  use  upon  a  use  cannot  be  raised. 

13.  The  above  observations  also  show  that  there  is  no  weight 
in  an  objection  that  is  sometimes  made,  viz.  that  where  it  is  in- 
tended a  purchaser  shall  only  take  a  trust  estate,  the  release 
ought  to  be  to  A.,  to  the  use  of  B.,  in  trust  for  C,  the  pur- 
chaser, (o)  on  the  ground,  that  a  limitation  unto  and  to  the  use  of 
A.,  in  trust  for  B.  the  purchaser,  would  give  B.'the  legal  estate, 
as  A.  would  be  in  at  the  common  law,  and  the  statute  would 

(n)  Comb.  313. 

(o)  Watk.  Prin.  Conv.  72,  n. 
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operate  on  the  trust  limited  to  B.  Every  day's  practice,  how- 
ever, evinces  the  opinion  of  the  Profession  on  this  point.  In 
numberless^  conveyances,  estates  have  been  limited  unto  and  to  the 
use  of  the  releasees,  in  order  to  vest  the  legal  estate  in  them. 
This  point,  indeed,  is  so  clear,  that  in  Doe  v.  Martin,(j9)  where 
it  was  in^sted  that  the  legal  estate  was  vested  in  the  releasees  of 
a  settlement,  Lord  Kenyon  said,  that  in  answer  to  that,  it  was 
sufficient  to  observe  that  it  was  limited  to  the  trustees,  without 
saying  "  to  and  to  the  use  of  the  trustees."  Indeed,  it  is  appre- 
hended that  no  one  would  in  practice  venture  to  contend  that  any 
limitation  could  be  executed  by  the  statute,  after  a  limitation 
unto  and  to  the  use  of  the  releasee  in  fee.  Even  if  the 
'objection  were  well  founded,  yet  it  would  not  be  neces-  [  *171  J 
sary  to  convey  to  A.,  to  the  use  of  B.,  in  trust  for  C. ; 
but  the  estate  might  be  conveyed  to  C.  (the  intended  cestui  que 
trust)  as  the  releasee,  to  the  use  of  B.  the  trustee,  in  trust  for  C. 
himself. 


14.  In  the  opening  of  the  work  it  was  observed,  that  a  power 
given  by  a  will  was  a  common-law  authority.  But  here  we  must 
consider  whether  a  devise  to  uses  through  the  medium  of  a  devi- 
see, as  a  devise  to' A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
will  not  take  effect  under  the  statute  of  uses.  Upon  this  point  a 
difference  of  opinion  has  been  expressed  ;(§)  and,  indeed,  the 
subject  is  exhausted  by  the  learning  which  has  been  displayed 
upon  it.  (I)     It  must  be  admitted  to  be  quite  clear,  that  an  imme- 

(p)  4  Term  Rep.  39;  Lady  Whetstone  v.  Berry,  2  P.  Wms.  146;  Attorney-General 
T.  Scott,  For.  138;  Doe  v.  Passingham,  6  Barn.  &  Cress.  305;  9  Dowl.  &  K.  416. 

(g)  Butl.  n.  to  Co.  Litt.  271  b.  III.  s.  5;  Powell  on  Devises,  272:  and  see  1  Sand, 
on  Uses,  195;  and  Fonbl.  n.  (e)  to  2  Treat.  Eq.  p.  24,  2d  edit.  The  statute  of  uses 
would  equally  operate  on  the  1  Viot,  c.  26. 

(I)  Mr.  Booth,  it  is  said,  wrote  the  following  postscript  to  an  opinion:  "  Powers 
under  wills  are  not  like  powers  under  conveyances,  operating  by  way  of  use.  The 
execution  of  a  power  under  a  devise  is  not  the  limitation  of  a  use;  no,  not  where  the 
devise  is  to  uses:  as  where  there  is  a  devise  to  J.  S.  and  his  heirs,  to  the  use  of  A.  fop 
life,  remainder  to  B.  in  tail,  with  power  for  A.  to  limit  a  jointure,  or  lease,  ot  charge, 
there  will  be  no  seisin  in  J.  S.,  consequently  no  such  use  in  A.  or  B.,  as  is  executed 
by  the  statute  of  uses;  consequently  the  execution  of  the  power  is  no  use;  it  oper- 
ates as  a  devise  under  the  statute  of  wills."  But  in  another  opinion  of  Mr.  Booth's, 
the  authenticity  of  which  is  equally  well  known,  he  says,  speaking  of  a  power  of  ex- 
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diate  devise  to  A.  for  life,  remainder  to  B.  in  fee,  would  be  good, 
although  no  seisin  was  raised  to  serve  those  estates ;  or,  in  other 
words,  lands  may  be  devised  without  the.  aid  of  the  statute  of  uses, 

and  it  is  not  material  that  the  limitations  are  termed 
[  *172  ]  uses :  *and  of  course  powers  may  be  created  in  like 

manner.  They  will  be  common-law  authorities,  and  the 
appointee  will  be  in,  not  by  the  statute  of  uses,  but  by  the  de- 
vise.(/•)  On  the  other  hand,  it  seems  equally  clear  that  where  a 
seisin  is  raised  by  will  to  feed  us*  created  by  it,  such  uses  will 
be  executed  into  estates  by  the  statute  of  uses. 
.  In  support  of  the  contrary  opinion,  it  is  insisted  that  the  statute 
of  uses  cannot  refer  to  the  statute  of  wills,  which  was  not  then  in 
contemplation.  It  is  said  to  be  difficult  to  conceive  how  uses  cre- 
ated under  the  testamentary  power  given  by  the  statute  of  wills 
can  be  within  the  statute  of  uses  ;  and  that  it  may  be  argued  that 
a  statute  can  never  be  considered  as  relating  to  anything  which 
did  not  exist  at  the  time  of  its  passing.  But  this  is  well  answered 
by  Coke,  who  in  Vernon's  case,(s)  addressing  himself  to  the  pre- 
cise objection,  said  "  It  is  frequent  in  our  books,  that  an  act  made 
of  late  time  should  be  taken  within  the  equity  of  an  act  made 
longtime  before,"  of  which  he  gives  many  instances.(^)  In  the 
principal  case,  that  part  of  the  statute  of  uses  which '  relates  to 
jointures,  was  holden  to  be  within  the  equity  of  the  statute  of 
wills.  It  appears  to  have  been  thought  in  Andrews's  case,  in  18 
Eliz.,(M)  that  the  statute  of- uses  would  operate  on  uses  created 
by  will ;  and  in  Popham  and  Bampfield,  34  Car.  11., (a;)  and  Bur- 
chet  and  Durant,  2  Will.  &  M.,(2/)  the  same  point  was  admitted 
both  at  the  bar  and  by  the  court.  In  the  case  of  Hore  and  Dix, 
12  Car.II.,(2r)  it__was  resolved,  that  an  use  could  not  be  raised 

(r)  Dike  v.  Rioks,  Cro.  Car.  335. 

(s)  Kep.  1. 

(0  And  see  Williams  t.  Drewe,  Willes,  392;  Lane  v.  Cotton,  1  Com.  100. 

(«)  Mo.  107.  ' 

(x)  1  Vern.  79. 

(2/)  2  Ventr.  311. 

(2)  1  Sid.  26,  4th  resol. 
change  under  a  will  to  a  tenant  for  life,  that  "  when  he  (the  tenant  for  life)  executes 
his  power  of  exchanging,  he  is  the  declarer  of  the  use,  and  a  fee  passes  out  of  the 
estate  of  the  persons  who  are  the  devisees  to  the  uses  in  the  will :  for  it  has  been  re- 
solved, that  devise  to  an  use  may  be  as  well  as  a  feofifment  to  an  use;  and  the  uses 
under  such  devises  will  have  the  same  operation  as  uses  under  feoffments." 
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without  a  deed.  And  as  to  the  case  of  a  devise  of  land  to  uses, 
by  a  will  in  writing,  which  is  not  a  deed,  it  was  said,  that  that  - 
went  upon  another  reason,  scil.  rather  upon  the  statute  of  32  H. 
Vm.  of  wills,  than  upon  the  statute  of  27  H.  VIII.  of 
uses.  This  case  has  been  *treated  as  an  authority,  that  [  *173  ] 
the  use  is.executed  by  the  statute  of  wills,  and  not  by 
the  statute  of  uses  ;  but,  on  the  contrary,  it  appears  to  admit  that 
the  statutes  may  have  a  concurrent  operation.  It  was  in  like 
manner  admitted  in  Broughton  and  Langley,  2  Ann., (a)  that  a 
devise  of  lands  may  be  by  express  words  to  the  use  of  another 
than  the  devisee,  and  that  such  devise  will  be  executed  by  the 
statute  of  uses.  In  later  times,  the  same  point  has  been  repeat- 
edly ruled,  or  treated  as  clear,  (6)  and  there  is  not  a  single  case 
in  which  the  point  has  been  doubted.  It  must  be  considered 
therefore  as  settled,  upon  principle  as  well  as  authority,  that  the 
statute  of  uses  may  operate  on  uses  created  by  will:  and  that 
where  a  seisin  is  created  to  serve  the  uses,  the  statute  will  in  most 
cases  transfer  the  possession  to  tkem.  It  is  not  denied,  that  a 
devise  unto  and  to  the  use  of  one,  will  vest  the  legal  estate  in  him, 
although  ulterior  uses  are  declared  in  favour  of  others ;  but  this, 
perhaps,  it  may  be  said,  is  not  by  the  operation  of  the  statute  of 
uses,  but  depends  on  an  irresistible  inference  of  the  testator's 
intention,  in  analogy  to  the  resolutions  on  limitations  to  uses  in 
deeds,  (c) 

15.  It  has  been  observed,  that  whether  a  devise  to  uses  oper- 
ates solely  by  the  statute  of  wills,  or  by,  that  statute  jointly  with 
the  statute  of  uses,  is,  except  in  a  very  few  cases,  a  matter  rather 
of  speculation  than  of  use :  as  it  is  now  settled  that  an  immediate ' 
devise  to  uses  without  a  seisin  to  serve  those  uses  is  good  ;  and 
that  where  the  estate  is  devised  to  one  for  the  benefit  of  another, 
the  courts  execute  the  uses  in  the  first  or  second  devisee,  as  ap- 
pears to  suit  best  with  the  intention  of  the  testator.  It  is,  how- 
ever, indispensably  necessary,  that  this  point  should  be 
settled.     Suppose  *an  estate  to  be  devised  to  A.  and  his  [  *174  j 

(fl)  2  Ld.  Raym.  873;  2  Salk.  679. 

(A)  Hopkins  v.  Hopkins,  1  Atk.  589;  Bagshaw  v.  Spencer,  1  Ves.  143;  Wright  v. 
Pearson,  Fearn,  Cont.  Rem.  128;  Perry  v.  Phelips,  1  Ves.  jun.  255;  Thompson  v. 
Lawley,  2  Bos.  &  Pul.  311;  Doe  v.  Finch,  4  Bam.  &  Adol.  283. 

(c)  Robinson  v.  Comyns,  For.  164.  Brydges  v.  Brydges,  3  Ves.  jun.  120;  and 
Doe  T.  Passingham,  6  Bam.  &  Cress.  305;  9  Dowl.  &  R.  416. 

Vol.  I.  20 
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heirs,  to  tlie  use  of  B.  and  his  heirs,  and  A.  die  in  the  testar 
tor's  life-time,  is  the  devise  void  ?  The  solution  of  this  ques- 
tion depends  upon  the  previous  one,  viz.,  whether  the  devise  do, 
or  do  not,  operate  under  the  statute  of  uses.  If  it  do  not  and  the 
use  should  be  considered  as  vested  in  B.  under  the  statute  of  wills, 
then  the  death  of  A.  would  not  defeat  the  devise.  If  it  ^o  operate 
under  the  statute  of  uses,  then  in  fact,  the  entire  estate  is.  given 
to  A.,  and  as  the  devise  lapses  by  his  death,  there  would  be  no 
seisin  to  serve  the  use  limited  to  B»,  when  it  ought  to  arise  by  the 
death  of  the  testator,  and  consequently  it  may  be  contended  that 
the  devise  would  be  void.  But  although  it  seems  clear  that  the 
statute  in  this  case  operates  on  uses  created  undet  the  statute  of 
wills,  yet  as  every  testator  has  a  power  either  to  raise  uses  by  the 
joint  operation  of  the  statute  of  uses  and  the  statute  of  wills,  or 
by  force  of  the  statute  of  wills  only,  the  courts  would,  it  is  appre- 
hended, in  favour  of  the  intention,  construe  the  devise  as  a  dispo- 
sition not  afifected  by  the  statute  of  uses,  but  as  giving  the  fee  to 
B.  at  once.((^)  . 

16.  But  even  admitting  that  the  devise  is  void  at  law,  yet 
equity  would,  it  should  seem,  compel  the  testator's  heir  at  law  to 
•fulfil  the  intention,  by  conveying  the  estate  to  the  same  uses. 

17.  Nor  is  this  the  only  case  in  which  it  is  of  importance  that 
this  point  should  be  understood.  Till  we  ascertain  whether  or 
not  a  power  in  a  will  is  a  common-law  authority,  or  a  power  de- 
riving its  effect ,  from  the  statute  of  uses,  we  cannot  discover  in 
whom,  by  virtue  of  an  appointment  under  such  power,  the  legal 
estate  is  vested.  This  will  be  explained  in  a  subsequent  chap- 
ter, (e)  To  prevent  these  questions  from  arising,  estates  should 
be  devised  at  once  to  the  devisees  intended  to  take  beneficially, 

and  not  through  the  medium  of  a  devisee  to  uses. 
[  *176  ]  Where  the  limitations  in  *a  will  are  numerous,  a  seisin 

to  serve  them  is  frequently  created  for  the  sake  of 
brevity,  as  it  saves  the  repetition  of  words  of  gift  preceding  every 
limitation  ;  but  the  same  purpose  will  be  effectually  answered  by 
devising  the  estate  "  to  the  uses  after  expressed,"  without  naming 
any  devisee  to  the  uses,  and  then  going  on  in  the  usual  way  with 

(rf)  See  and  consider  Debbins  t.  Bowman,  3  Atk.  408;.  and  Cross  v.  Hudson,  3 
Bro.  C..C..30. 

(c)  Chapter  6,  post. 
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the  limitations.  If  it  should  be  thought  necessary,  in  any  case, 
to  raise  a  seisin  to  serve  the  uses,  in  order  to  attract  the  statute 
of  uses,  several  devisees  to  the  uses  should  be  named,  so  that,  in 
case  of  the  death  of  any  of  them  in  the  lifetime  of  the  testator, 
the  estate  might  survive  to  the  others,  which  it  would  certainly 
do,  if  the  estate  was  given  to  them,  as  it  of  course  ought  to  be,  as 
joint-tenants. 

18.  Before  we  close  this  head  of  our  inquiry  it  should  be  ob- 
served, that  a  seisin  must  be  raised  commensurate  with  the  estates 
authorized  to  be  created  under  the  power.  If  a  life  estate,  for 
example,  were  conveyed  to  A.,  to  such  uses  as  B.  should  appoint, 
and  B,  were  to  appoint  to  C.  in  fee,  this  disposition  could  not 
take  effect  beyond  the  interest  conveyed  to  A.(/)  And  where 
it  is  intended  that  the  estates  to  be  created  by  the  execution  of 
the  power  shall  be  invested  with  the  legal  estate  by  force  of  the 
statute  of  uses,  the  land  should  be  conveyed  to  the  releasee,  &c., 
to  the  uses  intended  to  be  appointed,  and  not  to  the  releasee,  to  the 
use  of  himself,  to  the  uses,  for  in  that  case  any  estate  created 
under  the  power  would  be  a  use  upon  a  use,  and  consequently 
Would  be  void  at  law,  although  it  would  be  supported  as  a  trust 
in  equity.  Where  the  legal  estate  is  vested  in  any  person  inde- 
pendently of  the  deed  declaring  the  uses,  as  in  the  case  of  the  re- 
coveror  in  a  recovery,  or  the  conusee  in  a  fine,  it  should,  for  the 
same  reason,  be  declared,  that  the  recoveror  or  conusee  should 
stand  seised  to  the  uses,  and  not  that  the  recovery  or  fine  shall 
enure  to  the  use  of  him,  to  the  uses.  This,  which  is  a 
clear  point,  was  so  laid  down  by  *Lord  Hardwicke  in  [  *176  ] 
the  case  of  Lloyd  v.  Abrahall,(g')  where  a  fine  was 
levied  to  two  trustees  ;  and  it  was  declared  that  it  should  enure 
to  the  use  of  them,  their  heirs  and  assigns,  to  the  uses ;  and  Lord 
Hardwicke  decided  the  case  (which  was  argued  by  the  most 
eminent  counsel  of  the  day)  wholly  on  the  ground  that  the  legal 
estate  was  in  the  trustees.  The  case  arose  upon  a  devise  for 
want  of  issue  of  the  testatrix's  body,  to  whom  no  estate  was  limit- 
ed ;  and  Lord  Hardwicke  supported  the  devise,  which  was  other- 
wise void  as  too  remote,  because  it  was  of  trust-estates ;  and  he 

(/)  See  Gilb.  on  Uses,  p.  127,  and  n.  (2) 

(g-)  T.  Term,  27  and  28  Geo.  11.  MS.;  and  see  Phelp  v.  Hay,  MS.;  and  in  Appen- 
dix. 
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was  of  opiaion,  that  if  there  had  been  issue  living,  who  had 
brought  a  bill  for  a  conveyance,  the  court  -would  have  decreed  a 
strict  settlement  in  order  to  effectuate  the  devises  over.  The  estate 
is  to  this  day  enjoyed  under  this  decision  ;  but  unless  in  a  case 
where  the  trusts  are  executory,  and  not  executed,  such  a  decision 
would  not  now  be  made.  A  mere  devise  not  pointing  to  a  future 
settlement  must  receive  the  same  construction,  whether  the  testa- 
tor be  seised .  of  the  legal  or  only  of  the  equitable  estate ;  or. 
whether  he  devise  legal  or  ,  equitable  estates  to  the  devisees  in- 
tended to  take  beneficially. 

19.  If  uses  in  strict  settlement  are  directed  to  be  raised  by  a 
will,  and  it  is  intended  that  the  usual  power  of  sale  and  exchange 
should  be  inserted  in  the  settlement,  an  express  declaration  of  the 
intention  should  be  made :  such  a  power  cannot  be  implied.  (A) 
The  sai^e  observation  applies  to  articles  for  a  settlement.  We 
shall  have  occasion  to  consider  elsewhere  where  such  a  power(i) 
or  a  power  of  raising  portions,  (A)  or  a  power  of  leasing,  (Z)  or  of 
appointing  new  trustees(m)  is  authorized  by  general  words  in 
articles. 


[  *177  ]  *SECTION  III. 

OP  THE   OBJECTS   FOR   WHICH   A   POWER  MAY   BE   CREATED. 


1.  Powers  to  revoke  particular  limitations 

valid. 

2.  To  raise  concurrent  interests. 

3.  To  create  a  perpetuity  void. 


6.  Powers  of  sale  and  exchange  unlimit- 

ed, valid. 

7.  So  powers  to  appoint  to  unborn  issue 

generally. 


1.  We  come  now  to  consider  the  validity  of  a  power  with 
reference  to  its  object. 

And,  first,  a  power  may  be  reserved  to  revoke  the  whole  settle- 
ment, or  even  any  particular  limitation  in  the  settlement,  leaving 

(h)  Wheate  v.  Hall,  17  Ves  jun.  80. 
(i)  Inf.  oh.  18. 
(ft)  Inf.  ch.  15. 
(0  Inf.  ch.  17. 
(m)  Inf.  ch.  19. 
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the  other  limitations  uaaffected.(w)  Where,  however,  a  man  has 
an  estate  to  which  powers  are  annexed,  and  it  is  intended  to 
leave  his  estate  undisturbed,  but  to  reserve  a  power  to  revoke 
the  powers  given  to  him  and  all  the  subsequent  estates,  it  should 
not  simply  be  declared  that  all  the  limitations,  &c.,  subsequent  to 
his  estate,  may  be  revoked,  but  it  should  be  expressly  provided 
that  his  powers  may  be  revoked.  For  in  a  case,  where  under  a 
settlement  A.  was  made  tenant  for  life  in  remainder,  subject  to  a 
term,  one  of  the  trusts  of  which  was  to  raise  4,000?.  portions  for 
his  younger  children  ;  and  if  no  appointment  to  them,  then  3,000L 
was  to  be  raised,  and  he  was  to  have  a  power  of  jointuring,  if  he 
settled  another  estate  to  the  same  uses  ;  and  the  settlement  then 
directed,  that  unless  he  settled  that  other  estate  to  the  same  uses, 
all  the  uses,  &c.,  subsequent  to  and  in  remainder,  after  his  estate 
for  life,  should  cease  ;  and,  lastly,  a  power  was  given  to  him  to 
lease  for  lives  to  his  younger  children,  or  any  other  person,  at 
the  accustomed  rents ;  and  he  neglected  to  make  the  settlement, 
it  was  determined,  that  the  estates  created  by  A., 
under  his  powers  *of  appointing  portions,  and  under  £  *178  ] 
his  power  of  leasing,  wex-e  not  defeated,  as  there  was  no 
express  declaration  to  that  effect,  so  that  the  court  considered  the 
powers  as  benefits  annexed  to  the  estate  for  life,  which  were  not 
intended  to  be  defeated.(o)  It  was  a  question  of  intention,  and 
he  was  held  to  be  tenant  for  life,  without  any  restriction,  express- 
ed or  implied,  upon  his  exercising  his  powers. 

2.  So  a  power  may  be  reserved  to  raise  concurrent  interests 
for  different  purposes,  as  powers  to  a  tenant  for  life  to  grant  a 
jointure  to  his  wife,  and  to  create  a  term,  to  commence  from  his 
death,  for  securing  younger  children's  portions,  in  which  casej 
during  the  continuance  of  the  jointure,  the  term  will  not  take 
effect  in  point  of  interest,  but  will  go  on  in  time,  and  the  residue 
of  the  term  that  remains  unexpired,  after  the  death  of  the  joint- 
ress will  take  effect  in  interest,  and  no  more.(j?) 

3.  Where  the  object  of  a  power  is  to  create  a  perpetuity,  it  will 
be  considered  simply  void.     This  was  decided  in  the  great  case  of 

(»)  Thomson  v.  Freston,  2  Ro.  Ab.  262,  (B)  pi.  1;  Anon.  1  Str.  584. 
(o)  Freke  t.  Lord  Barrington,  3  Bro.  C.  C.  274.  See  2  Ves.  jun.  513. 
(p)  Edwards  v.  Slater,  Hard.  410. 

20* 
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Spencer  and  the  Duke  of  Marlborongh,(g')  where,  in  a  strict  en- 
tail under  a  mil,  a  power  was  inserted,  authorizing  trustees,  on 
the  birth  of  each  unborn  tenant  in  tail,  to  revoke  the  uses  limited 
to  them,  and  to  limit  the  estates  to  them  for  their  lives,  with  re- 
mainder to  their  sons  in  tail.  Lord  Chancellor  Northington  held 
this  power  to  be  void,  as  tending  to  a  perpetuity,  and  repugnant 
to  the  estate  limited.  And  this  decree  was  affirmed  in  the  House 
of  Lords  upon  the  unanimous  opinion  of  the  Judges,  that  such  a 

power,  whether  in  a  dee* or  will,  was  void.(I) 
[  *179  J       *4.  As  an  unborn  son  may  be  made  tenant  for  lifb, 

the  power  and  its  execution  might  to  that  extent  be 
supported,  but  that  would  not  effectuate  the  intent  of  the  testa- 
-tor,  which  in  such  cases  is  not  simply  to  reduce  an  unborn  son  to 
a  tenancy  for  life,  but  to  make  his  sons  take  by  purchase,  and 
that  the  law  forbids.  Besides,  it  would  be  nugatory  to  support 
the  appointment  for  life,  because  the  estate  tail  under  the  settle- 
ment would  remain,  subject  to  the  valid  appointment  for  life,  or, 
in  other  words,  the  son  would  be  still  tenant  in  tail. 

5.  Li  Grange  v.  Tiving(»-)  a  power  to  a  settlor,  or  any  of  the 
heirs  of  his  body,  to  revoke  the  uses  and  limit  new  uses,  was 
elaborately  argued  by  the  C.  J.,  Bridgeman,  without  once  refer- 
ring to  the  point  of  perpetuity.  An  exercise  of  the  power  by  a 
daughter  of  the  settlor,  who  was  the  heir  of  his  body,  was  sup- 
ported. I 

6.  We  shall  hereafter  see  that  the  common  power  of  sale  and 
exchange,  or  power  of  leasing,  although  given  generally,  and  not 
confined  to  be  exercised  within  lives  in  being,  and  21  years  after- 
wards, is  valid,  (s) 

7.  And  a  general  power  to  a  person  in  esse  to  appoint  to  chil- 
dren, grand-children,  or  issue,  without  expressing  the  time  within 

(?)  Dom.  Proc.  1763;  5  Bro.  P.  C.  592;  Barnard,  C.  C.  69;  reported  1  Eden.  404, 
by  the  name  of  Duke  of  Marlbbrongh  v.  Lord  Godolphin;  Bland  t.  Bland,  2  Cox, 
349.  See  Woodhouse  t.  Hoskins,  3  Atk.  22;  and  see  16  Ves.  jun.  308;  Lade  t.  Hol- 
ford,  3  Burr.  1416;  1  Blaokat.  428;  Ambl.  479;  Butl.  n.  to  Fearne,  p.  530. 

(r)  Bridg.  by  Ban.  107. 

(s)  Infra,  ch.  18. 

(I)  Heath  v.  Heath,  2d  July,  1.7fi5,  the  Lord  Chancellor  decreed,  that  the  trusts 
of  the  will  should  be  performed,  except  as  to  the  powers  in  the  will,  so  far  as  they 
relate  to  the  alteration  of  eatatea-tail  into  tenancies  for  life,  which  is  void  in  law,  MS., 
see  2  Eden,  880. 
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which  they  must  be  born,  is  good,  for  the  donee  may  appoint  to 
such  issue  as  are  within  the  line  of  perpetuity.  (Q 

8.  We  may  reserve  for  another  place  the  consideration  of  the 
effect  of  the  creation  of  powers  on  estates  limited  in  the  instru- 
ment creating  them,  and  on  the  previous  acts  of  the  party  creating 
them.(M) 


*CIIAPTER  IV.  [  *180  ] 

BY  WHOM   POWERS   MAY  BE  EXECUTED. 


SECTION  I. 


OF   THE  EXECUTION   OP  POWERS   BY  MARRIED   WOMEN, 


8. 


10, 


8.  Married  women  may  execute  powers. 

5.  Although  given  to  her  when  sole,  &o. 

6.  Unless  given  to  her  "  being  sole." 
Bich  y.  Beaumont ;  not  suspended  by 

marriage. 
Equitable  power  in  wife's  estate  under 

marriage  articles  binding. 
12.  Observations  on  Bramhall  v.  Hall. 
IS.  Mr.  Serjeant  Hill's  remarks  upon  it. 
18.  Marriage  a  revocation  of  a  woman's 

will  under  a  power. 

20.  Rule  under  1  Vict.  c.  26. 

21.  Mr.  Banister's  note  to  prove  that  the 

husband  must  join  in  the  wife's  ap- 
pointment. 

22.  Grange  v.  Tiving;  Bridgeman's  opin- 


Observations  upon  it. 

The  note  considered;  the  husband's 
consent  not  necessary. 

Mr.  Preston's  opinion. 

Power  by  statute  to  renew  leases. 

Unalienable  trusts  for  married  women. 

How  afifected  by  discoverture. 

Trust  for  separate  use,  valid  through- 
out. 

Massey  v.  Parker  considered. 

Rule  restored. 

A  married  woman  is  a  feme  sole  as  to 
separate  property. 

What  is  a  power  of  disposition. 

Consent  in  court  not  nesessary. 

Operation  of  Insolvent  Act. 


1.  To  ascertain  by  whom  a  power  may  be  executed,  we  must 
first  inquire  into  the  legal  capacity  of  the  donee  ;  and  secondly, 
we  must  examine  the  instrument  creating  the  power,  to  see  that 
the  claimant  is  duly  authorized  to  perform  the  act.    I  propose 
now,  to  consider  who  is  by  law  capable  of  executing  a  power ;  as 

(«)  Routledge  v.  Dorrill,  2  Ves.  jun.  357. 
(u)  Infra,  ch.  8. 


23^  SUGDEN  ON  POWERS. 

we  have  already  examined  the  few  special  cases  which  have  arisen 
on  the  second  head. 

2.  And,  first,  every  person  who  by  the  laws'  of  England  is 
capable  of  disposing  of  an  estate  actually  vested  in  him- 
[  *181  ]  self,   "may  exercise  a  power  over  land,  or  in'  other 
words,  direct  a  conveyance  of  that  land. 

8.  By  the  common  law  a  married  woman  could  not  dispose  of 
her  own  estate  without  a  fine  or  recovery,  for  which  the  statute 
law  has  now  supplied  a  deed  with  Certain  formalities ;  but,  sim- 
ply, as  the  instrument,  or  attorney  of  another,  she  could  convey 
an  estate  in  the  same  manner  as  her  principal,  because  the  con- 
veyance was  considered  as  the  deed  of  the  princi  pal,  and  not  of 
the  attorney,  and  her  interest  was  not  aifected.(l) 

4.  "When  we  consider  that  a  power  not  simply  collateral  gives 
the  complete  dominion  over  the  estate  to  the  extent  otthe  power, 
we  may  perhaps  incline  to  think  that  a  married  woman  ought  not 
to  have  been  permitted,  in  opposition  to  the  rule  of  law,  to  divest 
herself  of  any  estate  or  interest  by  the  mere  execution  of  a  writ- ' 
ing  without  a  fine  or  recovery,  although  certainly  there  is  no 
objection  to  her  executing  a  power  simply  collateral.  And  that 
great  lawyer.  Chief  Justice  Bridgeman,  appears  to  have  adopted 
this  distinction,  (a)  However,  it  has  long  been  firmly  settled, 
that  a  married  woman  iaay  execute  a  power,  whether  appendant,^ 
in  gross,  or  simply  collateral,(6)  and  as  well  over  a  copyhold(I) 

(0)  See  1  Ch.  Ca.  18;  2  Freem.  168;  Grange  v.  Tiving,  Bridg.  by  Ban.  107,  post; 
and  see  Blithe's  case,  2  Freem.  91;  and  Godolphin  v.  Godolphin,  1  Ves.  21. 

(A)  Harris  v.  Graham,  1  Ro.  Abr.  329,  pi.  12;  2  Ro.  Abr.  247,  pi.  6;  Gibbons  v.  ' 
Moulton,  Finch,  346;  Daniel  v.  Uply,  Latch,  39;  Godb.  327,  pi.  419;  Bayley  v.  War- 
burton,  2  Com.  494;  Thomlinson  v.  Dightoh,  1  P.  Wms.   149;  Travel  v.  Travel,  8 
Atk.  711;  2  Ves.  191,  cited  by  Lord  Harkwioke;  reported  3  Vin.  Abr.  427,  pi.  8;  1 
Dick.  56,  nom.  Lady  Sutherland  v.  Northmore. 

(1)  Where  a  copyhold  is  surrendered  to  such  uses  as  one  shall  appoint,  and  in 
default  of  and  until  appointment  to  him  in  fee,  and  before  admittance  he  appoint  to 
another,  the  lord  is  bound  to  admit  the  latter  without  requiring  the  previous  admis- 
sion of  the  former;  Bex  v.  Lord  of  Manor  of  Oundle,  3  Nev.  &  Man.  484. 

(1)  Thompson  v.  Murray,  2  Hill's  S.  C.  Chan.  Rep.  214.  In  Jackson  v.  Edwards, 
7  Paige's  N.  Y.  Ch.  Rep.  386,  where  there  was  a  conveyance  to  a  feme  covert  to  hold 
for  her  separate  use  during  the  joint  lives  of  herself  and  her  husband,  and  to  such 
uses  as  she  should  by  deed  or  writing  appoint,  and  in  default  of  such  appointment, 
then  to  herself  in  fee,  in  case  she  survived  her  husband;  and  if  not,  and  in  default  as 
aforesaid,  then  to  such  as  she  should  by  will  appoint;  and  in  default  thereof,  to  the 
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as  a  freehold  estate. (c)  Thus,  if  a  married  woman  is 
*tenaiit  for  life,  with  a  power  of  leasing  in  possession,  [  *182  ] 
she  cannot  raise  a  mortgage-term,  for  instance,  witljiout 
a  statute  deed  (if  the  expression  may  for  brevity  sake  be  allow- 
ed); but  by  the  mere  execution  of  her  power,  she  may  create  a 
lease  which  will,  at  least  in  part,  and  may  perhaps  wholly,  take 
effect  out  of  her  interest.  So  if  she  has  a  general  power  of  ap- 
pointment with  a  limimitation  in  default  of  appointment  to  herself 
in  fee,  she  cannot  affect  the  estate  vested  in  her  except  by  a  stat- 
ute deed ;  but  she  may  defeat  the  limitation,  and  convey  away 
the  estate  by  the  execution  of  her  power. 

5.  It  is  not  material  whether  the  power  is  given  to  an  unmar- 
ried woman,  who  afterwards  marries,((^)  or  to  a  woman  while 
she  is  married,  or  upon  her  marriage,  ajid  she  survives  her  hus- 
band, and  afterwards  takes  another  ;(e)  in  all  the  cases  she  may 
execute  the  power,  and  the  concurrence  of  her  husband  is  in  no 
case  necessary. 

6.  But,  of  course,  a  power  given  expressly  to  a  woman  "  being 
sole"  cannot  be  executed  by  her  during  her  coverture. (/)  And 
where  in  a  marriage  settlement,  the  trust  of  a  term  was,  if  the 
wife  should  die  and  leave  no  issue  by  her  husband  living  at  her 
decease,  that  the  trustees  should  within  six  months  after  the 
decease  of  the  survivor  of  the  husband  and  wife  raise  lOOOZ.  and 
pay  the  same  to  such  persons  as  the  wife  "  at  any  time  or  times 
hereafter  during  her  coverture  and  notwithstanding  the  same,"  by 
any  deed,  &c.  should  appoint,  it  was  held  that  the  wife  had  a 
power  only  to  appoint  during  the  first  marriage,  and  that  an 

(c)  Driver  v.  Thompson,  4  Taunt.  294  j  Boddington  v.  Abernethy,  5  Bjirn.  &  Cress. 
576;  8  Dowl.  &  Ry.  626;  The  King  v.  Lord  of  the  Manor  of  Oundle,  1  Adol.  &  Ell. 
283;  1  Nev.  &  Man.  586;  3  Nev.  &  Man.  484. 

{d)  Gibbons  t.  Moulton,  Fiuoh,  346.  See  Churchill  v.  Dibben,  Reg.  Lib.  A.  1753, 
fol.  252;  2  Eden,  252;  2  Lord  Kenyon,  2d  part,  68. 

(e)  Bayley  v.  Warburton,  2  Com.  494;  Burnet  v.  Mann,  1  Ves.  157. 

(/)  Lord  Antrim  v.  Duke  of  BuokiDgham,  1  Cha.  Ca.  17;  2  Freem.  168.  There 
is  an  imperfect  note  of  this  case  in  1  Sid.  101.    See  1  Eq.  Ca.  Abr.  343;  3  Salk.  276. 

^ , * , 

use  of  her  children,  or  issue  living  at  her  death;  and  in  default  of  such  issue,  to  her 
right  heirs.  It  was  held,  that  in  default  of  appointment  the  deed  gave  the  wife  an 
absolute  estate  for  life  only,  and  a  vested  remainder  in  fee  after  her  husband's  death, 
subject  to  be  divested  in  favour  of  children  by  her  death  in  the  lifetime  of  her  husband. 
4  Kent's  Com.  325. 
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execution  of  the  power  by  her  duriag  her  second  coverture  was 

void.(g-) 
[  *183  ]       *7.  On  the  other  hand,  a  power  to  a  married  woman 

to  appoint  by  deed  or  will,  notwithstanding  her  covert- 
ure and  as  if  she  were  sole,  does  not  restrict  her  to  an  execution 
during  coverture.  (A) 

8.  It  must  be  remarked,  that  on  the  authority  of  the  case  of 
Rich  V.  Beaumont,(i)  it  has  been  sometimes  considered  doubtful 
whether  a  power  given  to  a  feme  s»le  was  not  suspended  by  her 
marriage.  The  settlement  in  that  case  was  made  by  a  single 
woman,  and  powers  were  given  to  her  to  be  executed  by  deed  or 
will ;  she  afterwards  married ;  and  during  her  coverture  exer- 
cised the  powers  by  will.  Upon  a  bill  filed  by  the  appointee  to 
establish  the  execution  of  the  power,  Lord  King  dismissed  it,  on 
the  ground  that  the  remedy  lay  at  law ;  but  upon  appeal  to  the 
House  of  Lords  the  dismission  was  reversed,  and  the  Court  of 
Chancery  was  directed  to  state  a  case  for  the  opinion  of  the  Court 
of  King's  Bench,  but  it  has  never  been  ascertained  what  ultimately 
became  of  the  case.  (A)  The  case,  however,  has  frequently  been 
cited  as  an  authority  that  a  feme  covert  may  exercise  such  a  pow- 
er, (i)  In  one  case,(OT)  Lord  Hardwicke  said,  "  It  has  been 
determined  in  this  Court  that  a,  feme  covert  can  execute  a  power, 
as  in  Travel  v.  Travel,  arac?  in  Rich  v.  Beaumont,  where  the  Lords 
sent  a  case  to  B.  R.  for  their  opinion,  which  they  never  did  be- 
fore ;"  and  in  another  case  he  observed,  that  it  had  been  disputed 
whether  a  feme  covert  could  execute  a  power  coupled  with  an 
interest,  and  it  was  held  she  might  by  the  House  of  Lords,  with 
the  advice  of  the  Judges  in  Rich  v.  Beaumont :  that  was  a  general 
power.     But  in  the  case  before  him,  he  observed  that  the  question 

could  not  arise,  because  the  power  was  expressly  to  be 
[  *184  ]  executed  *whether  covert  or  sole.(w)   So  that  he  treated 

Rich  V.  Beaumont  as  an  authority,  where  no  expression 
indicated  that  the  coverture  was  not  to  be  an  obstacle ;  and  this 

{g)  Horseman  v.  Abbey,  1  Jac.  &  Walk.  381. 
•     (ft)  Doe  T.  Bird,  2  Nev.  &  Mann.  679. 

(j)  3  Bro.  P.  C.  308,  toI.  6,  152,  by  Tomling. 

(/c)  4  Vin.  Abr.  168,  pi.  26;  22  Vin.  Abr.  227,  pi.  47;  3  Bro.  P.  C.  808. 

Q)  See  3  Atk.  711;  Downea  v.  Timperon,  4RiisB.  334. 

(m)  See  2  Vea.  191. 

(n)  2  Lord  Kenyon,  2nd  part,  82.  ^ 
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places  the  point  upon  the  ground,  not  of  the  husband's  rights,  but 
of  the  donor's  intention ;  and  in  another  case,  it  is  expressly  stated, 
arguendo, {o)  that  a  cage  was  sent  from  the  Court  of  Chancery 
for  the  opinion  of  B.  E.,  v)here  it  was  held  a  good  appointment. . 
But,  whatever  w&s  the  decision  in  this  case,  the  law  is  now  clearly 
settled  that  a  feme  covert  may  execute  a  power  given  to  her 
whilst  sole. 

9.  The  case  of  Rich  v.  Beaumont  was  well  calculated  to  try  the 
rule ;  for  although  the  settlement  was  made  in  contemplation  of 
the  marriage  of  the  female  settlor,  and  made  a  provision  for  her 
separate  use,  and  for  her  issue,  and  contained  powers  to  her  which, 
from  their  wording,  might  afford  an  inference  that  she  was  at  lib- 
erty to  execute  them  although  married ;  yet  the  power  which  she 
did  exercise  was  one  limited  to  her,  in  case  she  survived  her 
mother,  to  revoke,  and  limit  new  uses  by  deed  under  her  hand  and 
seal,  executed  in  the  presence  of  witnesses,  or  by  her  last  will  and 
testament  duly  executed.  So  that  the  power  was  contingent  and 
the  words  did  not  point  to  an  exercise  of  the  power,  notwithstand- 
ing coverture  ;  and  yet  it  was  properly  decided  that  it  "might  be 
exercised  during  her  marriage.  It  was  argued,  that  the  power 
was  not  well  executed,  for  when  a  power  is  reserved  to  revoke  by 
a  will  duly  executed,  it  must  mean  a  legal  will,  one  that*  is  to  be 
made  under  those  circumstances,  and  with  such  qualification  as 
the  law  requires ;  but  a  feme  covert's  will  of  lands  is  by  law  abso- 
lutely void.  That  there  was  no  necessity  of  understanding  the 
will  mentioned  in  the  power  in  any  sense  diiferent  from  the  legal 
one,  so  as  to  mean  any  declaration  of  her  last  will  and  intent, 
though  during  coverture,  because  she  was  unmarried  at  the  time 
of  creating  the  power,  and  might  then  have  executed  it 
according  to  *law  :(I)  her  marriage  was  a  suspension  [  *185  ] 
only  of  the  power  during  the  coverture,*  and  upon  sur- 
viving her  husband,  if  that  contingency  had  happened,  she  might 
again  have  executed  it.(_p) 

10.  In  Peacock  v.  Monk,  Lord  Hardwicke  doubted  whether  an 
heir  at  law  of  a  womam  would  be  bound  by  a  mere  agreement 

(0)  2  Ves.  64;  and  see  1  Ves.  303.  305. 

{  p)  See  Dowell  v.  Dew,  1  You.  &  Coll.  C.  C.  345. 

(1)  This  refers  to  a  power  to  appoint  to  the  issue,  and  not  to  the'  contingent  power 
which  she  exercised. 
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entered  into  before  marriage  between  her  and  her  husband,  that 
she  might  dispose  of  her  estate  notwithstanding  her  coverture.  (9) 
And  in  Churchill  v.  Dibben,(r)  a  weman  who  by  her  marriage 
settlement  had  a  separate  estate,  purchased  several  freehold  and 
leasehold  estates,  which,  it  would  seem,  were  conveyed  to  her  in 
fee  and  for  the  terms,  and  also  contracted  for  one  which  was  not 
conveyed  to  her.  Byher  will  she  devised  some  of  them.  Lord 
Hardwicke  said,  that  where  a  feme  covert  has  a  separate  personal 
estate,  the  general  rule  of  the  cour1??has  been  that  she  may  dispose 
of  it,  or  of  any  personal  thing  purchased  with  or  arising  from  it ; 
and  several  cases  have  been  so  determined.  But  if  part  of  that 
personal  estate  is  laid  out  in  the  purchase  of  lands,  though  those 
lands  are  the  fruit  of  and  do  arise  from  that  separate  estate,  there 
is  no  authority  to  say  she  may  dispose  of  them  ;  for  then  comes  in 
another  person,  an  heir-at-law,  to  be  disinherited,  and  he  cannot 
be  bound  by  any  agreement  of  the  husband.  If,  he  added,  there 
be  an  agreement  between  husband  and  wife,  intended  to  enable 
her  to  dispose  of  lands,  however  strong,  it  would  be  of  no  force, 
for  by  no  method  can  an  heir-at-law  of  a  feme  covert  be  disin- 
herited but  by  proper  conveyance,  fine,  declaration  of  use,  or 
appointment.  By  vesting  the  whole  in  trustees,  in  trust  for  such 
person  as  the  wife  should  appoint,  or  by  limiting  it  to  such  use  as 

she  should  appoint,  and  then  when  •  she  makes  an 
[  *186  ]  •  "appointment  by  the  statute  of  uses,  that    appointee 

takes  from  the  original  conveyance  in  which  that  power 
is  created,  and  not,  from  the  particular  instrument  by  which  it  is 
executed.  Where  lands  are  purchased  after,  there  is  no  trust, 
no  use  that  can  give  force  to  an  appointment  of  them.  Then  as 
to  the  lands  contracted  for  but  not  conveyed,  he  agreed  that  the 
seller  was  in  certain  cases  to  be  considered  as  a  trustee ;  but  had 
this  been  conveyed  to  tiMstees,  a  feme  covert,  without  a  particular 
power,  can  no  more '  appoint  a  trust  estate  than  a  legal  one. 
Therefore,  as  the  purchased  lands  were.not  such  as  she  had  a 
power  over,  he  held  they  could  not  pass  by  her  will ;  but  he  held 
the  leaseholds  did  pass. 

11.  But  in  Wright  v.  Englefield,(s)  Lord  Northington  held, 

(5)  2  Ves.  191 ;  and  see  2  Bro.  C.  C.  544. 

(r)  2  Lord  Kenyon,  2nd  part  68,  1754. 

(s)  Ambl.  468.    See  Major  v.  Lansley,  2  Russ.  &  Myl,  353. 
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that  under  marriage  articles  the  wife  might  execute  her  power  in 
the  same  manner  as  if  she  had  a  power  over  a  legal  estate  ;  and 
his  decree  was  affirmed  in  the  House  of  Lords.  .  In  this  case,  in- 
deed, the  legal  estate  was,  at  the  time  of  the  articles,  outstand- , 
ing  in  trustees  ;(€)  but  Lord  Northingtoh  appears  to  liave 
grounded  his  decision  on  the  fact,  that  the  execution  of  the  power 
was  in  favour  of  children  ;  and,  therefore,  there  was  a  meritorious 
consideration.  .  , 

12.  In  a  case  which  occurred  a  few  rojonths  before, (m)  where 
the  wife  had  the  legal  estate  vested  in  herself,  but  had  by  articles 
a  power  to  dispose  of  it,  which  she  executed  in  favour  of  a  natural 
son,  and  then  joined  with  her  husband  in  levying  a  fine  to  other 
uses,  Lord  Northington  held  the  execution  of  the  power  to  be 
void,  and  that  the  estate  passed  by  the  fine,  and  the  court  could! 
not  lend  its  aid,  because  there  was  no  meritorious  consideration: 

13.  Lord  Northington,  however,  was  not  correct  in  holding  a 
consideration  to  be  necessary.     The  true  principle  on 

which  equity  ought  to  lend  its  aid  is,  that  the  *agree-  [  *187  J 
ment  having  been  made  on  marriage,  the  husband 
would  be  compelled  to  make  a  legal  settlement.  Accordingly,  in 
Rippon  V.  Dawding,(x)  Lord  Camden  held,  that  under  an  agree- 
ment entered  into  previously  to  marriage,  a  devise  by  a  feme 
covert  seised  of  the  legal  estate  was  valid,  and  he  would  not  enter 
into  the  consideration  of  the  objects  in  favour  of  whom  the  estate 
was  devised.  He  said  that  it  was  a  mistake  to  call  it  a  question 
between  volunteers.  The  agreement  was  made  on  marriage,  and 
the  wife  might  have  compelled  the  husband  to  join  with  her  in  a 
fine ;  and  he  thought  the  case  was  governed  by  Wright  &  Cado- 
gan,  although  the  legal  estate  was  vested  in  the  wife.(l) 

(<)  Wright  V.  Lord  Cadogan,  1  Bro"  P.  C.  by  Toml.  486;  2  Eden,  239. 

(u)  Bramhall  v.  Hall,  Ambl.  467.  See  Ambl.  474;  2  Eden,  221;  and  the  Editor's 
note. 

(x)  Ambl.  565;  1  Powell,  Contr.  73;  and  see  2  Term  Rep.  695;  Dillon  v.  Grace-, 
2  Soho.  &  Lef.  456;  George  t. ,  Ambl.  627. 

(1)  See  Bradish  v.  Gibbs  et  al.  3  Johns.  Ch.  E.  523.  Barnes's , lessee  v.  Irving, 
2  Dall.  R.  199.  S.  C,  1  Yeates,  R.  224.  See  also  Tyree  v.  Williams,  3  Bibb's  R. 
365,  note  to  1st  Am.  Ed. 
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14.  It  is  remarked  by  the  learned  and  judicious  editor  of  Lord 
.  Northington's  decisions,  that  it  is  observable,  howeyer,  that  in 
those  cases  (viz.  Kippon  v.  Dawding,'and  Wright  v.  Lord  Oado- 
gan,)  the  Court  interfered  against  the  heir-at-law  of  the  contractr 
'  ing  party ;  in  the  present  case  (Bramhall  v.  Hall,)  there  was  a 
subsequent  effectual  execution,  against  which  the  court  re&sed  to 
interfere  in  behalf  of  one  whose  equity,  as  arising  from  the  mar- 
riage contract,  was  in  no  resp^t  superior  to  that  of  the  persons 
claiming  under  the  subsequent  valid^execution.(jj')(V) 
■  Now  the  case  of  Bramhall  v.  Hall,  seems  to  stand  thus :  1.  An 
agreement  previous  to  marriage  that  the  wife  should  have  power' 
to  appoint  her  estate  by  deed  or  will.-  2.  A  regular  appointment, 
that  is,  a  conveyance  by  virtue  of  her  power  and  authority  in 
favour  of  her  natural  son  and  his  wife,  with  remainders  over. 
2.  A  conveyance  by  herself  and  her  husband  by  fine  to  uses  in 
favour  of  herself  and  her  husband,  and  partly  to  some  of  the  uses 
in  the  first  appointment.  And  Lord  Northington  denied  relief  to 
the  widow  of  the  natural  son,  because  it  did  not  appear 
[  *188  ]  that  she  was  *anything  more  than  a  mere  volunteer. 
The  defect  likewise  was  prayed  to  be  supplied  against 
those  who  claimed  under  a  subsequent  effectual  execution  of  the 
power  and  legal  conveyance  of  the  estate,  a  case  much  less  favour- 
able than  if  it  had  been  against  the  heir  only  of  the  grantors.  But 
even  against  those  he  was  of  opinion  the  plaintiff  could  have  no 
relief.  He  knew  of  no  case  where  a  defective  execution  of  a 
power  had  been  siipplied  in  equity  in  favour  of  a  natural  son,  to. 
whom  no  meritorious  consideration  could  arise. 

Two  distinct  questions  appear  to  be  confounded  in  these  obser- 
vations. The  first  was,  Were  the  articles,  although  resting  in 
fieri,  such  as  equity  would  enforce  ?  T^hat  point  was  settled  by 
Wright  and  Cadogan  :  the  estate  wfis  bound  by  the  articles.  The 
power  therefore  was  a  valid  although  an  equitable  one,  and  could 
be  enforced  against  the  legal  estate.  The  second  question  was. 
Was  the  power  well  executed  by  the  first  deed?  It  clearly  was. 
No  consideration  was  necessary  in  the  appointee, /or  ^Aere  was  no 

■(y)  Mr.  Eden's  n.  to  Bramhall  v.  Hall,  2  Ed.  224. 

(1)  See'^Blagge  v.  Miles,  1  Story's  C.  C.  Rep.  426,  445,  where  all  the  authorities 
'will  he  found  coUeoted,  and  commented  on. 
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defect  in  the  appointment,  the  estates  were  simply  equitable,  but 
they  were  as  bindiiig  on  the  legal  estate  as  the  power  itself  was. 
If  this  be  so,  then  the  secon'd  deed  and  the  fine,  though  they  car- 
ried the  legal  estate,  could  not  prevail  over  the  first  appointment 
in  equity,  for  the  husband  was  not  at  liberty  to  break  through  the " 
marriage  articles  without  his  wife's  concurrence  under  her  power, 
and  she  could  not  concur,  as  she  had  already  fully  executed  her 
power  without  reserving  a  power  of  revocation.  The  persons  who 
claimed  under  the  deed  and  fine  do  not  appear  to  have  had  any 
higher  equity  than  the  first  appointee,  and  if  they  had,  yet  as 
they  took, with  notice  of  that  appointment,  they  were  in  every 
view  of  the  case  bound  by  it. 

15.  To  the  last  edition  of  Ambler,  by  Mr.  Blunt,  a  report  of 
this  case  has  been  added  from  Serjeant  Hill's  MSS,  who  it  ap- 
pears, made  the  following  observations  on  the  case.  This  case 
would  have  been  clearly  right  had  it  arose  on  a  covenant  to  stand 
seised.     Ch.  Free.  475;   but  vide  1  P.  Wms.  149, 

*by  which  it '  seems  that  the  lease  and  release  was  a  [  *189  ] 
good  execution  of  the  power,  and  if  so,  it  seems,  by 
Salk.  678,  that  the  use  would  not  result  at  law ;  but  qucere  et 
vid.  6,  MS.,  as  to  equitable  trust ;  but  as  there  was  a  fine  and 
deed,  declaring  the  uses  in  favour  of  the  bastard  [qu.  "husband,] 
it  seems  he  had  a  clear  titlq. 

16.  This  note  perhaps  requires  explanation.  It  does  not  touch 
the  question  under  consideration.     The  learned  Serjeant  was  con- 

.  sidering  whether  the  first  appointee  took  the  legal  estate ;  he  ap- 
pears to  have  thought  that  the  lease  and  release- were  a  good  exe- 
cution of  the  power,  as  regarded  the  nature  ,of  the  instrument,  and 
that  point  is  clear.  He  appears  then  to  have  been  considering 
whether,  assuming  the  estates  limited  by  the  lease  and  release  to 
be  bad,  the  use  would  result  to  the  donee  of  the  power,  the  re- 
leasor ;  and  referring  to  Shortridge  v.  Lamplugh,  he  said  not,  but 
queried  the  point  as  to  equitable  trust.  This  view  of  the  case 
appears  to  have  been  erroneous.  There  was  no  question  of  rc"- 
suiting  use  at  law  or  in  equity.  The  appointment  was  an  equit- 
able one,  and  if  it  were  bad,  the  power  would  still  have' remained 
in  the  wife  capable  of  being  re-executed.  However,'  he  concludes 
that  as  there  was  a  fine  and  deed,  declaring  the  uses  in  favour  of 
another,  he  had  a  clear  title.     And  so  he  had  at  law^hni  whether 
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or  not  he  was  bound  to  make  good  the  first  appointment,  was  the 
•  question  Lord  Northington  was  called  upon  to  decide. 

17.  Lord  Redesdale,  in  speaking  of  these  cases,  said  the  ques- 
tion was,  whether  a  feme  covert,  not  having  actually 'conveyed  her 
estate,  but  having  previous  to  her  marriage  entered  into  a  contract 
to  convey  to  certain  uses,  that  contract  (even  so  far  as  it  was  a 
stipulation  for  her  own  benefit)  should  be  considered  as?  binding 
against  her  own  heirs,  in  the  same  manner  as  the  contract  of  any 
other  person!     A  court  of  equity  heM,  that  her  heir  was  bound 

as  she  was  bound  herself,  (z) 
[  *190  ]       *18.  But  where  the  agreement  is  that  the  wife  may 

dispose  of  the  estate  by  will,  a  will  made  before  the 
marriage,  although  subsequently  to  the  agreement,  will  be  revok- 
ed by  the  marriage,  unless  expressly  authorized  by  the  articles  to 
be  made  'before  marriage  ;  (a)  it  will  not  however  be  inferred 
that  the  power  was  only  to  be  executed  in  the  event  of  the  wife 
surviving  the  husband,  from  the  circumstance  that  it  was  to  be 
executed  by  will  only,  although  a  feme  covert  cannot  make  a  proper 
will.  (6)  A  will  of  a  feme  covert  made  under  a  power,  during 
the  marriage,  is  of  course  not  revoked  by  the  death  of  her  hus- 
band in  her  lifetime,  (c)  , 

19.  Mr.  Powell  queries  whether  marriage  is  a  revocation  of  the 
will  of  a  woman  made  previously  in  execution  of  a  power  without 
an  interest^-  (d)  and  the  distinction  appears  to  be  capable  of  be- 
ing supported. 

20.  But  now  the  law  is  settled  by  the  1st  Vict.,  c.  26  :  Every . 
will  made  by  a  man  or  a  woman  will  be  revoked  by  his  or  her 
marriage ;  unless  the  will  is  made  in  exercise  of  a  power  of  ap- 
pointment, where  the  real  or  personal  estate  thereby  appointed 
would  not  in  default  of  such  appointment,  pass  to  his  or  her  heir, 
customary  heir,  executor,  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin,  under  the  statute  of  distributions ;  in 
which  case  the  marriage  will  not  operate  as  a  revocation,  (e)     It 

(z)  2  Scho.  &  Lef.  463. 

(a)  Hobadeu  v.  Lloyd,  2  Bro.  C.  C.  534;  Doe  v.  Staple,  2  Term  Rep.  684.  See 
particularly  p.  697. 

(6)  Driver  v.  Thompson,  4  Taunt.  294. 

(c)  Morwan  v.  Thompson,  3  Hagg.  239. 

(d)  Pow.  p.  91  n.;  see  Douglas  v.  Cooper,  3  Myl.  &  Kee.  378. 

(e)  Sect.  18.  22.  ' 
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has  been  observed  that  the  only  effect  of  annulling  the  will  in  such 
a  case  would  be,  not  to  vest  the  property  in  the  new  family  of  the 
testator,  but  to  carry  it  over  to  the  person  entitled  in  default  of 
appoiatment.  But  it  is  not  necessary  that  the  property,  in  default 
of  appointment,  umst  go  to  the  new  family,  if  there  )?e  any,  but 
only  that  it  may ;  for  if  a  man  (and  it  is  this  same  as  to 
a  woman)  have  a  general  power  of  appointment,  "with  [  *191  ] 
a  limitation  in  default  of  appointment,  to  himself  in  fee, 
and  having  a  son  by  his  first  marriage,  make  his  will,  and  then 
marry  agaiu,  his  will  will  be  revoked ;  and  yet  if  he  die  intestate 
the  estate  will  descend  to  the  son  by  the  first  marriage,  iu  exclu- 
sion of  the  issue  of  the  second.  Where,  in  default  of  appoint- 
ment, the  estate  is  limited  to  a  particular  class,  as  purchasers  for 
example,  to  all  or  any  of  the  children  of  a  first  marriage,  the 
second  marriage  will  not  revoke  the  will,  because  alliliough,  in 
default  of  appoiatment,  the  heir  may  take,  yet  it  will  not  be  in 
the  character,  or  with  the  quality  of  heir.  The  19th  section  of 
the  Act  provides  that  no  will  shall  be  revoked  by  any  presumption 
of  an  intention,  on  the  ground  of  an  alteration  in  circumstances. 
As  marriage  is  held  to  be  a  revocation,  the  exclusion  of  other 
circumstances  was  quite  proper.  Cases  may  occur  of  wills,  imder 
powers  where,  as  we  have  seen,  the  limitations,  in  default  of  ap- 
pointment, are  such  that  the  estate  would  not  go  to  the  heir,  and 
therefore  the  marriage  will  not  revoke  the  will  under  the  affirma- 
tive enactment ;  but  if  the  negative  clause  had 'not  been  intro- 
duced, the  subsequent  birth  of  a  child  might,  under  a  change  of 
circumstances,  have  revoked  the  will  under  the  old  law.(/) 

21.  The  position  in  the  text,  that  the  concurrence  of  the  hus- 
band in  the  wife's  appointment  is  in  no  cas'e  necessary,  has  been 
questioned  in  an  elaborate  note  in  the  case  of  Grange  v.  Tiving, 
by  the  editor  of  Bridgeman's  Judgments.  It  is  stated  in  that  note 
that  the  doctrine  that  a  married  womafl  may  execute  every  kind 
of  power,  without  the  concurrence  of  her  husband  (Sugden  on 
Powers,  155, 156,  3d  edition,)  seems,  to  require  some  qualifica- 
tion. Where  the  husband  has  an  interest  and  the  power  is  gen- 
eral, as  in  the  case  mentioned  in  Bridgeman's  text,  it  does  not 
appear  to  have  been  decided  by  any  subsequent  authority  that  the 

(/)  H.  Sagd.  Wills,  55.  57;  and  see  p.  65. 
21' 
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wife's  sole  act  will  bind  thaf  interest  against  -  his  consent,  unless 
the  donor's  intention  to  that  effect  can  be  inferred.     It 
[  *192  J  *seems  also  to  be  essential  to  consider  the  effect  of  the 
execution  of  the  power  on  the  wife's  own  interest.     The 
cases  on  the  point  may  require  further  examination.     In  Daniel  v. 
Upley,  Latch,  39,  and  W.  Jones,  137 ;  Gibbons  v.  Maulton,  246  ; 
Bayley  v.  Warburton,  2  Com.  494 ;  and  Godolphin  t.  Godolphin, 
1  Ves.  21,  the  powers  seem  to  be  simply  collateral,  or  bare  authori- 
ties, or  the  husband  had  no  interest.  ^In  Churchill  t.  Dibben,  and 
Wright  V.  Lord  Cadogan,  2  Eden,  239,  the  powers  were  specially 
worded ;  and  Burnet  v.  Mann,  1  Ves.  157,  relies  on  Roscommon 
T.  Powke,  6  B.P.  C.  161,  which  was  a  case  of  special  power.   In 
Harris  v.  Graham",  1  Ro.  Ab.  339 ;  Travel  v.  Travel,  cited  2  Ves. 
191,  and  reported  by  the  name  of  Sclator  v.  Travel,  3  Viner,  427  ; 
Bayley  v.  ."Warburton,  2  Com.  494 ;  Rich  v.  Beaumont,  3  B.  P.  C. 
308  ;  and  Tomlinson  v.  Dighton,  the  consent  of  the  husband  was 
given.     Lord  Antrim  y.  Duke  of  Buckingham  is  so  variously  and 
so  loosely  noticed,  1  Ch.  Ca.  18;   1  Sid.  101 ;   3  Salk.  276;  3 
Preem.  168 ;  1  Abr.  Eq.  343  ;  Comyn  Rep.  496  ;  Harg.  MSS.  n. 
174,  fol.  57  ;  that  it  is  dif&cult  to  conclude  upon  what  principle 
the  decision  against  the  lease  was  grounded.     It  does  not  appear 
to  have  been  argued  according  to  the  suggestion  of  the^  Chief 
Baron ;  and  the  reports  which  state  that  the  power  was  reserved 
.to  be  executed  by  the  Duchess  of  Buckingham,  "  being  sole,"'-seem 
to  be  incorrect.     Those  words  would  probably  have  prevented 
dispute,  except  in  favour  of  the  asserted  creditor,  but  they  are  not 
,to  be  found  in  the  Register's  Book.     The  case  was  of  reversionary  ' 
lands,  in  which  the  husband  had  no  interest ;  and  it  does  not 
affect  the  present  question ;  nor  does  evidence  appear  to  have  been, 
read  of  creditors  being  concerned :  so  that  it  only  decides  that  a 
general  power  reserved  to  a  woman  of  her  own  lands,  but  not  in 
contemplation  of  marriage,  cannot  be  exercised  as  against  the 
remainder-man,  even  with  the  concurrence  of  her  after-taken  hus- 
band.    The  power  must  be  considered  a  power  in  gross 
[  *193  ]  in  the  events  which  happened ;  but  if  the  Duchess  *had 
lived  to  acquire  the  actual  possession  of  the  land,  it 
seems  that  it  would  have  been  a  power  appendant.    The  case, 
therefore,  may  be  considered  an  authority  against  the  doctrine 
said  to  be  now  settled,  as  to  the  acts  of  a  feme  covert,  donee  of 
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such  power,  being  valid.  See  the  case  from  the  Eegister's  Book 
of  the  Court  of  Chancery  in  Appendix  G.  It  is  submitted,  that 
subsequent  decisions  have  not  contradicted  this  inference,  and 
that  the  positions  in  the  treatise  alluded  to  (Sugden  on  Powers, 
c.  3,  s.  1,)  are  laid  down  too  widely.  It  seems  to  be  material  to 
consider,  whether  the  donor  of  the  power  intended  the  wife  to 
exercise  it,  notwithstanding  coverture ;  and  in  that  respect  the 
facts  of  the  nmrriage,  being  had,  or  contemplated  at  the  time  of 
the  donation,  are  perhaps  indicia  of  intention.  If  no  such  inten- 
tion can  be  shewn,  the  consent  of  the  husband,  or  other  parties 
respectively  interested,  either  expressed  or  implied,  seems  to  be 
essential  to  the  due  execution  of  powers,  when  pot  mere  authori- 
ties or  simply  collateral. 

22.  Thus  far  the  editor.  In  the  case  of  Grange  v.  Tiving,(g'), 
to  which  his  note  is  appended,  Bridgeman,  C.  J.,  held  that  a  mar- 
ried woman,  although  an  infant,  might,  under  a  general  power  of 
revocation  and  new  appointment  to  the  settler  and  the  heirs  of  his 
body  (she  being  the  heir  of  his  body,)  revoke  the  old  uses,  but 
could  not  as  an  infant  make  any  appointment,  except  to  herself, 
and  then  she  would  be  in  of  the  old  use,  or  in  other  words,  the 
appointment  would  be  inoperative.  But  he  held  that  if  a  convey- 
ance be  to  the  use  of  J.  S.  and  the  heirs  of  his  body,  with  a  power 
for  him  or  the  heirs  of  his  body  to  make  leases,  the  heir  of  his 
body,  being  a  feme  coYevt,  withoui  her  husband  cannot  make  such 
a  lease  whilst  the  disability  continues ;  for  the  general  words, 
heir  of  his  body,  shall  not  be  construed  to  alter  the  rule  or  reason 
*of  the  law,  but  must  be  ixnderstood  of  such  an  heir  of  his  body . 
who  hath  by  law  reason  and  will  to  do  such  an  act ; 
which,  however,  we  may  observe,  is  rather  a  reason  [  *194.J 
why  it  should  not  be  executed  at  all  during  the  disabil- 
ity, than  a  ground  for  making  it  valid,  if  executed  with  the  hus- 
band's concurrence  ;  and  the  observation  applies  to  a  class  and 
not  to  an  individual.  The  C.  J.  took  a  distinction  which,  it  is 
conceived  cannot  be  supported.  He.  said  Daniel  and  Ubby's 
case  was  a  devise  to  his  wife,  to  dispose  at  her  pleasure,  and  to 
give  it  one  of  her  sons,  which  she  pleaseth ;  she  marries  agaia 
and  then  conveyed  it  to  a  younger  son.  The  Judges  differed 
whether  she  had  only  an  interest  for  life  and  an  authority  to  give 

(§•)  Bridg.  by  Ban.  107. 
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it  to  one  of  her  sons  in  fee,  or  an  interest  in  fee,  with  a  condition 
if  she  do  alien,  she  shall  alien  to  one  of  her  sons.  But  they  did 
all  agree,  that  this  conveyance  by  her,  though  under  coverture,  to 
her  younger  son,  was  good ;  for  if  it  were  a  power,  the  coverture 
did  not  disable  it,  and  if  it  were  a  condition,  it  was  a  condition 
annexed  and  depending  upon  her  power  to  alien,  for  she  was  not 
compellable  to  alien,  and  in  neither  of  the  cases  was  her  coverture 
by  law  an  impediment  to  her.  But  this  case  of  Daniel  and  Ubby, 
though  much  pressed  as  full  in  the«case,  yet  came  not  home,  he 
said,  to  their  case  ;  for  the  feme  covert  who  made  the  conveyance 
had  therein  a  bare  authority ;  her  son  was  wholly  in  by  the  devise 
of  the  father,  not-by  any  estate  derived  from  her,  for  her  own  es- 
tate and  interest  ceased  when  she  executed  her  power  and  disposed 
of  it  to  her  son,  and  the  power  was  a  power  raised  from  the  will 
of  the  devisor  ;  for  by  the  equity  of  the  statute  of  wills,  though 
not  by  the  express  words,  such  a  power  may  be  created,  and  it  is 
a  devise  of  the  testator  himself  within  that  statute.  But  in  their 
case  the  C.  J.  said  the  power  was  raised  by  the  statute  of  uses, 
and  if  it  were  reserved  upon  a  feoffment,  or  other  conveyance 
which  works  by  transmutation  of  possession,  the  power  would  have 

its  efficacy  and  vigour  from  the  estate  of  the  feoffees 
[  *195  ]  which  the  feoffor*  had  antecedent  to  his  feof&nent  *to 

uses  ;  and  therefore  if  Daniel  and  Ubby's  case  had  been 
not  by  a  devise  but  by  a  feoffment,  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  his  wife  for  life,  or  immediately  to  the  use 
of  a  feme  sole  for  life,  with  power  for  her  to  dispose  of  the  fee 
■  if  she  take  a  husband,  whether  she  may  during  the  coverture  dis-  * 
pose  of  the  estate  deserves  consideration,  notwithstanding  the 
res(ilution  in  that  case.  He  then  reasoned  the  case  upon  cover- 
ture in  like  manner  as  upon  infancy,  to  which  our  attention  will 
shortly  be  directed.  But  he  was  of  opinion,  that  if  an  infant,  to 
whom  a  general  power  of  making  leases  is  given  be  a  feme  sole, 
and  she  take  a  husband  and  then  make  a  lease,  that  lease  now 
during  her  coverture  is  avoidable,  for  general  words  shall  not 
solve  that  incapacity  which  she  fell  under  after  the  power  raised. 
He  therefore  conceived  that  the  heir  in  his  case  being  of  age  of 
discretion,  though  a  feme  covert  and  an  infant,  might  execute  this 
power  of  revocation  of  the  old  uses  ;  for  that  it  was  apparently  and 
necessarily,  in  the  eye  of  the  law,  for  her  advantage  to  revoke 
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the  former  uses,  for  by  such  revocation  the  estate  settled  in  her- 
self as  heir,  and  it  was  a  prejudice  to  her  not  to  be  able  to  re- 
voke. So  the  reason  of  the  common  law  respecting  the  prejudices 
or  advantages  of  infants  or  femes  covert  in  matter  of  interest 
extended  to  their  case.  But  he  held-  that  she  could  not  limit  any 
use  to  her  husband  or  any  other  stranger  during  her  minority. 
He  said  that  another  objection  was  made,  that  this  revocation, 
though  it  be  said  to  be  by  the  consent  of  the  husband,  yet  he  is 
no  party  to  it-,  and  she  can  do  nothing  withoi^t  her  husband's  con- 
sent, and  the  alleging  in  the  writing  that  her  husband  consents  is 
not  sufficient.  He  answered,  if  the  husband's  consent  were  requi- 
site, the  alleging  it  in  her  writing  were  not  sufficient ;  but  that 
, point  was  ruled  in  Daniel  and  Ubby's  case,  that  the  conveyance 
•  by  the  wife  alone  without  her  husband  was  good,  and  if  the  hus- 
band's consent  be  also  fo  it,  as  it  makes  not  the  case  the  better, 
so  it  makes  it  nothing  worse.  He  concluded,  that 
*upon  what  had  been  said  it  appeared  that  this  revocar  [  *196  J 
tion  arose  out  of  her  father's  conveyance.  She  was  but 
an  instrument  in  it :  the  act  indeed  was  personal  and  inseparable, 
to  be  done  by  herself;  but  her  personal  defects  by  coverture  or 
infancy  could  not  suspend  the  doing  of  it. 

23.  This  case,  independently  of  the*  current  of  later  opinions, 
cannot  be  depended  on.  It  draws  a  distinction  between  powers 
in  wills  not  operating  under  the  statute  of  uses,  and  powers  in 
deeds  deriving  their  effect  from  that  statute.  But  the  real  ques- 
.tion  is  not,  how  by  law  they  operate — out  of  what  seisin  or  estate 
they  take  effect — but  whether  the  donor  intended  that  the  power 
should  be  exercised  notwithstanding  the  marriage,  and  whether 
the  married  woman  has  legal  capacity  to  execute  it.  The  former 
is  presumed,  if  not  otherwise  declared,  and  the  latter  is  establish- 
ed in  law.  To  require  her  husband's  consent  is  to  add  a  col- 
lateral circumstance,  not  required  by  the  power  itself;  and  to 
examine  whether  the  act  is  for  her  benefit,  and  if  it  is,  to  hold 
that  her  husband's  consent  is  not  necessary,  is  to  destroy  the  sup- 
posed rule,  for  the  husband's  consent  should  be  required  rather  to 
protect  his  interests  in  his  marital  right  than  hers.  In  .many 
cases  it  would  depend  upon  ever-varying  circumstances,  whether 
a  given  exercise  of  the  power  was  for  her  benefit  or  not.  In 
Daniel  and  Upley's  case,  the  act  clearly  was  not  for  the  married 
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woman's  benefit  and  it  affected  the  husband's  rights,  and  yet  her 
act  without  her  husband's  consent  was  ^  held  valid,  and  that  case 
is  incapable  of  being  disintinguished  from  the  general  case  upon 
solid  grounds. 

24.  In  regard  to  the  editor's  note : — The  first  position  in  it 
cannot  be  maintained,  for  Daniel  and  Upley  was  not  a  power 
simply  collateral  or  bare  authority,  and  the  husband  had  an  inter- 
est ;  for  until  the  wife  exercised  the  power,  she  had  at  least  an 
estate  for  life  ;  nor  was  the  power  in^Gibbons  v.  Moulton,  (Pinch, 
346,)  a  bare  authority  or  power  simply  collateral;  for 
[  *197  j  Margaret,  to  whom  the  power  was  given  to  'continue 
the  annuity,  took  it  herself  pur  autre  vie.  Bayley  v. 
Warburton  was  a  power  leasing  to  a  woman  tenant  for  life ;  and 
therefore  the  husband  had  an  interest,  and  the  power  was  not 
bare  authority  or  simply  collateral.  Godolphin  v.  Grodolphin, 
Lord  Hardwicke  said,  was  improperly  called  a  power,  for 
being  a  direction  to  a  person  who  had  the  fee,  it  was  rather  a 
trust. 

In.Churchill  v.  Dibben,  it  now  appears  that  one  of  the  powers 
was  to  be  executed,  whether  the  woman  should  be  covert  or 
sole  ;(/«)  the  other  appears  to  have  been  a  common  power  to  ap- 
point a  sum  of  money  by  d(fed  or  will ;  but  it  was  a  power  created 
by  a  marriage  settlement.  So  was  Wright  v.  Lord  Cadoga^,  and* 
in  such  cases,  of  course,  where  the  intention  is  that  the  power 
may  be  executed  during  the  cbverture,  it  would  not  b&  possible 
to  imply  that  the  husband's  concurrence  was  necessary  to  the  exe-  ■ 
,  cution  of  the  power. 

As  to  those  cases  in  which  the  husband  did  concur,  as  BridgCr 
man,.  C.  J.,  observed,  in  Grange  and  Tiving's  case,  as  his  consent 
makes  not  the  case  better,  so  it  makes  it  nothing  .the- worse. 

In  regard  to  the  case  of  Lord  Antrim  and  the  Duke  of  Bucking* 
ham,  it  cannot  be  doubted  that  the  power  was  to  her  bein^  sole.  It 
is  so  stated  hx  Cases  in  Chancery  and  in  Freeman,  and  is  so  referred 
to  in  1  Eq.  Ca.  Abr.,  and  in  3  Salk.  Those  words  could  not 
have  crept  into  the  Reports  by  accident  and  the  mistake  not  have 
been  discovered  ;  and  although .  the  extract  from  the  Register's 
Books,(j)  does  not  contain  those  words,  yet  the  entry  afl'ords 
some  evidence  that  they  were  in  the  deed,  for  the  plea  was,  that 

(A)  2  Lord  Keny.  2d  part,  82.  (»)  Bridg.  App.  G.  617. 
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the  estate  for  life  had  not  fallen  into  possession,  and  therefore  the 
lease  was  bad,  "  and  so  had  been,  if  the  Dutchess  had  been  sole  at 
the  time  of  making  thereof."  However,  there  the  husband  did 
concur,  and  according  to  the  Reports,  Bridgeman's  ob- 
jection was  *not  that  in  such  a  case  the  husband's  con-  [  *198  ] 
sent  was  necessary,  but  that  his  concurrence  destroyed 
the  lease,  or  that  it  could  not  be  raised  during  the  corerture.  He 
said  that  the  power  was  not  pui-sued,  for  by  the  marriage  she  hath 
put  herself  in  the  power  of  her  husband,  and  it  is  the  deed  of  her 
husband,  and  not  hers.  And  he  took  a  diversity  between  a  naked 
power  and  a  power  which  flows  from  an  interest,  for  when  a  bare 
power  is  given  to  a  feme  by  will  to  sell  lands,  although  she  marry, 
she  may  sell,  and  may  sell  the  lands  to  her  husband,  because  it 
was  not  created  by  herself  out  of  any  interest  of  her  own.  But. 
where  a  feme,  upon  a  settlement  of  her  own  estate,  reserves  a 
power  which  flows  frotn  an  interest,  the  power  ought  to  be  execut- 
ed by  the  feme  sole,  and  if  by  baron  and  feme,  it  is"  not  good. 
It  is  clear  that  this  position  cannot  be  supported.  It  is  not  an 
authority  that  the  husband's  consent  i^  necessary. 

The  learned  editor  appears  to  be  in  error,  in  stating  that  the 
case  decides  that  a  general  power  reserved  to  a  woman  of  her 
own  lands,  but  not  in  contemplation  of  marriage,  cannot  be  exer- 
cised es  against  the  remainder-man,  even  with  the  concurrence  of 
her  after-taken  husband.  The  bill  was  dismissed  for  want  of 
equity,  biit  Hale,  C.  B.,  said,  both  points  were  worth  trial  and  ar- 
gument at  law.  Neither  is  there  any  warrant  for  his  statement 
that  the  power  must  be  considered  a  power  in  gross  in  the  events 
which  happened,  but  if  the  Duchess  had  lived  to  acquire  the  ac- 
tual  possession  of  the  land,  that  it  would  have  been  a  power  ap- 
pendant. The  power  did  not  change  its  character  by  the  estate 
for  life,  to  which  it  was  appendant,  falling  into  possession  ;  but  it 
was  not  exercisable  imtil  that  event  happened,  because  the  power 
was  to  lease  in  possession.  The  last  position  in  the  note,  that  in 
the  absence  of  intention,  the  consent  of  the  husband,  or  other  pa/r- 
ties  respectively  interested,  seems  to  be  essential  to  the  due  exe- 
cution* of  powers  when  nof  simply  collateral,  cannot  be  sup- 
ported. 

*25.  Mr.  Preston,  in  the  first  volume  of  his  Trea-  [  *199  ] 
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tise  upon  Abstracts  of  Title,(A;)  observes,  "  that  the  opinion 
which  prevails  at  present  is  that  a  power  coupled  with  an  in- 
terest, and  vested  in  a  married  woman,  may  be  executed  by  her 
during  coverture.  Lord  Hardwicke,  3  Atk.  711,  refers  to  the 
case  of  Beaumont  v.  Rich,  3  Bro.  P.  C.  308,  as  having  decided 
this  point ;  he  also  refers  to  the  case  of  Lady  Travel :  and  Mr. 
Sugden,  in  his  Essay  on  powers,  has  quoted  a  long  list  of  cases  in 
support  of  a  like  doctrin.(I)  The  case  of  Lady  Travel  has  not 
been  found,  and  the  case  of  Beaumont  and  Rick,  instead  of  having 
decided  the  point,  left  it,  as  far  as  opinion  can  be  formed  from  the 
reports,  in  doubt ;  and  all  the  other  cases  are  instances  of  powers 
to  lease,  and  such  powers  are,  from  their  nature^  to  be  exercised 
during  coverture,  since  it  is  manifestly  for  the  benefit  of  the  mar- 
ried woman,  and  of  the  persons  in  remainder  or  reversion,  that  the 
property  should  be  duly  and  properly'  tenanted."  It  is  too  much, 
then,  the  learned  writer  adds,  to  consider  it  to  be  'clear  that  a 
power  given  to  a  woman  by  way  of  interest  is  without  a  dispensa- 
tion in  terms  or  by  circumstances,  with  the  disability  of  coverture, 
exercisable  with  effect  whilgt  she  is  under  coverture. 

26.  In  Blithe's  case,(/)  where  a  settlement  (which  was  probably 
impeachable  on  another  ground)  was  made  by  a  woman,  just  before 
her  second  marriage,  of  a  leasehold  estate,  in  trust  for  herself  for 
life,  remainder  for  her  child  for  life,  and  afterwards  upon  such 
trusts  as  she  should,  by  any  writing  signed  in  the  presence  of  two 
witnesses,  declare  and  appoint ;  Sir  Joseph  Churchill,  Master  of 
the  Rolls,  held  that  the  execution  of  this  power  by  the  wife  after 
marriage  was  void ;  not  but  that  a  feme  covert  might,  in  many 

cases,  execute  a  naked  power ;  but  here  this  power  was 
[  *200  ]  *coupled  with  an  interest,  which  interest  by  the  marriage 

did  vest  in  the  husband,  for  the  residue  of  the  term  be- 
ing not  disposed  of  in  the  first  settlement,  was  a  trust  for  the  wife, 
and  by  consequence  was  by  marriage  a  trust  for  the  husband,  which 
the  wife  could  not  dispose  of  without  him.  This  is  the  only  other 
authority  against  the  rule  stated  in  the  text.  That  case  is  clearly 
over-ruled  by  the  later  authorities,  and  the  point,  it  is  apprehend- 

(k)  P.  399,  340. 
(Z)  2  Freem.  91. 

(I)  This  refers  to  an  edition  prior  to  that  in  'vhich  Mr.  Banister's  note  was  fii-et 
revietred. 
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ed,  is  now  perfectly  settled,  although  the  importance  of  it  may 
be  a  sufficient  excuse  for  investigating  an  elaborate  attempt  to 
again  unsettle  it. 

27.  We  may  here  refer  to  the  power  conferred  by  the  legisla- 
ture on  married  women,  to  grant  renewals  of  leases  of  their  pro- 
perty, in  performance  of  existing  engagements, (m)  and  may  ob- 
serve that  a  defective  execution  of  a  powfer  by  a  married  woman 
will  be  aided  in  like  manner  if  she  were  sui  juris. (V) 

28.  The  power  of  a  married  woman  to  make  a  wijl  in  execu- 
tion of  a  power  is  neither  impeached  nor  increased  by  the  1st 
Vict.  c.  26,(«)  except  that  it  must,  like  all  other  wiUs,  be  exe- 
ftuted  as  required  by  the  statute. 


29.  By  6ur  law,  if  an  estate  is  given  to  a  man  he  must  take  it 
with  all  its  incidents.  Therefore,  although  a  provision  may  be 
made  to  cease  on  the  bankruptcy,  or  insolvency,  for  example,  of 
the  party  for  whom  it  is  made,  yet  if  it  is  given  to  him  for  ]ife  it 
will  be  subject  to  his  debts ;  and  he  may  alien  the  property  not- 
withstanding any  declaration  to  the  contrary  in  the  instrument  by 
which  the  estate' was  created,  (o)  But  it  is  usual  to  create  an  un- 
alienable personal  trust  in  favour  of  married  women, 
the  object  being  to  *provide  them  with  a  separate  main-  [  *201  ] 
tenance  which  neither  they  nor  their  husbands  can  alien. 

80.  Lord  Eldon  has  observed  that  in  regard  to  property  given 
to  the  separate  use  of  married  women,  the  directions  originally 
were,  that  the  money  was  to  be  paid  into  their  proper  hands,  and 
their  receipts  alone  to  be  a  discharge ;  it  was  held  that  a  married 
woman  might  dispose  of  property  so  given  to  her,  and  that  her 
assignee  might  take  it,  as  this  court  would  compel  her  to  give  her 
own  receipt  in  affirmance  of  her  own  contract.  In  Miss  Watson's 
case  the  words  "  and  not  by  cmticipation "  were  introduced  by 

(m)  1  W.  4.  0. 65.  s.  16. 

(n)  S-  8;  see  Doe  v.  Bartle,  5  Barn.  &  Aid.  492;  Doe  v.  Ludlam,  7  Bing.  275; 
Doe  V.  Bird,  5  Barn.  &  Adol.  695,  aa  to  copyholds  not  surrendered, 
(o)  Brandon  y.  Robinson,  1  Rose,  197. 

(1)  See  1  Story  on  Eq.  Jur.  §  97. 
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Lord  Thurlow :  his  reasoning  was  this ;  I  do  not  hereby  take 
away  any  of  the  incidents  or  property  at  law  ;  this  interest  which 
a  married  woman  is  suffered  to  take  is  a  creature  of  equity,  and 
equity  may  modify  the  power  of  alienation.  (/>)(!) 

31.  Upon  the  first  introduction  of  the  words  by  anticipation,  it 
was  however  the  general  opinion  of  the  Profession  that  they  were 
simply  void,  and  that  the  woman's  power  of  alienation  still  exist- 
ed. Equity,  in  upholding  settlements  on  a  married  woman  for 
her  separate  use,  considered  her  for«this  purpose  as  a  feme  sole, 
and  viewed  in  that  light  she  must,  like  a  person  sui  juris,  take 
the  property  with  a  power  of  alienation.  There  is,  perhaps,  no 
sound  principle  upon  which  a  restraint  upon  alienation  can  in  any 
case  be  supported,  where  the  interest  is  not  given  over  or  made 
to  cease  upon  alienation  ;  but  after  some  time  the  mere  prohibition 
was  treated  by  the  Profession  as  valid  generally.  Its  validity 
was  then  disputed.  It  was  decided  by  Sir  W.  Grant  that  whilst 
the  woman  was  sole  she  might  alien,  notwithstanding  the  clause 
against  alienation.  (9)  This  was  followed  by  Sir  Thomas  Plumer, 
who  Jiowever  appeared  to  consider  the  restraint  in  the  case  before 
him  as  confined  to  the  actual  coverture,  (r)     And  Sir  Lancelot 

Shadwell  carried  the  doctrine  further ;  for  in  a  case 
[  *202  J  where  the  gift  for  *the  separate  use,  with  a  prohibition 

against  alienation,  was  created  whilst  the  woman  was 
sole,  but  was  not  confined  to  any  particular  marriage,  he  held  the 

(p)  1  Rose,  200. 

(5)  Jones  V.  Salter,  2  Kuss.  &  Myl.  208. 

()■)  Barton  v.  Briscoe,  Jac.  6D3.  ' 

(1 )  The  principle  declared  by  the  cases  in  equity  is,  that  unless  the  female  to  whom 
the  gift  is  made,  be  married  at  the  time  the  interest  vests,  and  the  coverture  be  con- 
tinuing down  to  the  moment  when  the  alienation  is  attempted,  a,  female  of  full  age 
stands  precisely  on  the  same  footing  with  a  male,  and  equally  with  him  may  exercise 
all  the  rights  of  ownership,  notwithstanding  a  clause  against  anticipation,  and  against 
marital  interference.  The  trust  fund  is  at  her  free  disposal,  while  she  is  sui  juris, 
and  a  court  of  equity  only  gives  effect  to  the  restriction  upon  her  marriage,  and 
while  remaining  married,  against  marital  claims.  In  any  other  view,  the  right  of 
disposition  is  incident  to  property.  See  Smith  v.  Starr,  3  Wharton's  K.,  62;  Ham- 
mersiey  V.  Smith,  4  Whart.  R.  126;  S.  P.,  1  Iredell's  Eq.  Ca.  307;  Vizoiineau  v. 
Pegram,  2  Leigh,  Va.  B.  183;  Lancaster  v.  Dolan,  1  Rawle,  R.  247,  248;  Thomas  v. 
Folwell,  2  Whart.  Rep.  11.  15,  where  Lancaster  v.  Dolan  is  said  by  Gibson,  C.  J.  to 
be  "  A  decision  founded  in  convenience  and  reason. " 
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restriction  to  be  void,  the  interest  not  being  given  over  upon 
alienation,  and  therefore  gave  effect  to  a  disposition  made  during 
coverture  ;(s)  and  he  aiso  held  that  the  restriction  was  void  if 
not  made  during  a  coverture,  or  for  a  marriage  then  in  contem- 
plation. (^)  On  the  other  hand,  Sir  John  Leach  twice  held  that 
the  prohibition  was  valid,  although  made  with  reference  to  any 
future  marriage,  and  that  the  woman  could  not  alien  whilst  sole  ; 
but  Lord  Brougham  reversed  both  the  decisions,  and  held  the 
assignments  whilst  sole  to  be  valid.  This  opinion  appears  to  have 
been  that  the  restraint  would  not  in  such  a  case  be  valid  when 
the  woman  married,  although  there  had  been  no  px'evious  alien- 
ation, (m) 

32.  But  after  all  this  conflict  of  opinion  it  has  been  held  that 
the  restriction  is  binding  during  covertv/re,  although  created 
whilst  the  woman  was  unmarried  and  without  reference  to  any 
particular  marriage,  (v)  Her  power  of  alienation  whilst  discovert 
is  denied  by  none. 

33.  But  a  power  during  the  coverture  to  appoint,  but  not  by 
way  of  anticipation,  has  been  held  to  be  ineffectual,  if  in  default 
of  appointment  the  property  be  given  generally  to  the  lady's 
separate  use ;  for  in  such  a  case  she  is  considered  as  having  both 
a  limited  power  of  appointing  and  the  general  uncontrolled 
dominion  over  the  property,  (a;) 

34.  A  trust  simply  for  the  separate  use  of  a  woman,  so  as  to 
guard  the  fund  against  a  husband's  marital  right,  is  a  creature  of 
equity,  and  is  not  open  to  the  objection  which  lies 
against  *the  power  restricting  anticipation ;  for  in  this  [  *203  ] 
case  there  is  no  restraint  upon  alienation — the  woman 

may  alien  whether  she  be  married  or  single. 

35.  But  in  a  case  successively  before  Sir  John  Leach,  V.  C, 
and  Lord  Eldon,  C,  an  attempt  was  made  to  confine  the  validity 

(s)  Newton  v.  Reid,  4  Sim.  141. 

(0  Brown  v.  Pooook,  5  Sim.  663. 

{u)  Woodmeston  v.  Walker,  2  Rus.  &  Myl.  197,  200;  Brown  v.  Pooook,  2  Myl.  & 
Kee.  189;  2  Russ.  &  Myl.  210;  see  Carver  v.  Bowles,  2  Russ.  &  Myl.  301 ;  Mayer  v. 
Townend,  3  Beav.  446. 

(i.-)  Tallett  V.  Armstrong;  Scarborough  v.  Borman,  1  Beav.  1;  4  Myl.  &  Cra.  377. 

(x)  Barrymore  v.  Ellis,  8  Sim.  1 ;  Brown  v.  Bamford,  11  Sim.  127;  but  this  is  on 
appeal  to  the  L.  C;  see  n.  to  1  Sand.  Uses,  383,  5th  edit. 
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of  a  gift  generally  for  the  separate  use  of  a  woman  to  an  actual 
coverture.  In  the  case  alluded  to,(2^)  a  man  gave  some  leasehold 
property  to  his  daughter  for  her  own  s^le  use,  free  of  control  of 
any  present  husband,  or  any  husband  to  come.  The  daughter  was 
unmarried,  and  did  not  marry  imtil  after  her  father's  death  ;  and 
upon  a  bill  filed  by  her  against  her  husband.  Sir  John  Leach 
granted  an  injunction  against  the  husband's  interference,  and 
Lord  Eldon  refused  with  costs  a  motion  to  discharge  the  order ;  ■ 
a  receiver  was  then  appointed  ;  and*upon  the  hearing  of  a  cause, 
Sir  John  Leach  established  the  gift  for  the  wife's  separate  use ; 
and  Lord  Lyndhurst,  C.  B.,  treated  such  a  gift  as  valid  ;(z)  and 
until  lately  the  point  was  never  doubted.  Very  many  settlements 
have  been  acted  upon,  which  would  have  been  impeached  had  the 
law  permitted  it. 

36.  But  in  a  case  before  Lord  Cottenham,  when  Master  of  the 
Rolls,  (a)  in  which  he  held  that  the  gift  was  not  to  the  separate 
use,  he  delivered  an  extra-judicial  opinion,  that  the  gift,  if  to  the 
separate  use,  being  to  an  unmarried  woman,  was  void,  and  that 
she  having  married  a  man  who  became  insolvent,  his  assignee  was 
entitled  to  the  fund.  The  learned  judge  treated  the  cases  to  which 
I  have  referred,  in  which  there  was  a  restraint  against  alienation, 
as  authorities  against  the  gift  to  the  separate  use  altogether.  He 
considered  the  point  as  settled,  and  that  the  very  point  was 
decided  in  Newton  v.  Reid.     It  did  not  occur  to  the  writer,  who 

argued  several  of  the  cases,  that  the  decisions  went 
[  *204  ]  *beyond  the  avoiding  of  the  restraint  upon  alienation. 

In  none  of  tl^pm  was  there  any  attempt  by  the  husband, 
or  any  person  claiming  under  him,  to  take  the  fund  from  the  wife ; 
but  the  woman  herself,  in  some  cases,  whilst  unmarried,  and  in 
others  during  the  coverture,  exercised  her  right  of  alienation  ; 
and  in  every  one  of  the  cases  the  gift  to  the  separate  use  was 
assittned  to  be  valid.  In  a  later  case,(6)  before  the  Vice  Chan- 
cellor, he  observed  that  Newton  v.  Reid  did  not  interfere  with 
this  question.     There  the  married  woman  and  her  husband  com- 

()/)  Anderson  v.  Anderson,  2  Myl.  &  Kee.  427. 

(z)  V.  Lyne,  Yo.  562. 

(a)  Massey  v.  Parker,  2  Myl.  &  Kee.  174;  see  Steffe  v.  Everitt,  1  Myl.  &  Cra.  37; 
TuUett  V.  Armstrong,  1  Kee.  428. 
(4)  Benson  v.  Benson,  6  Sim.,126. 
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bined  to  assign  her  separate  property,  and  no  one  doubted  they 
might  do  so,  unless  they  were  prevented  by  the  clause  against 
alienation ;  and  the  decision  only  went  to  this,  that  the  restriction 
on  alienation  was  rendered  ineffectual  by  the  context  of  the  will, 
but  no  opinion  was  expressed  as  to  the  effect  or  operation  of  the 
previous  words.  He  was  not  called  upon  to  decide  this  point, 
but  his  opinion  was  evidently  in  favour  of  the  trust.  Regard,  he 
observed,  ought  to  be  had  to  the  practice  of  conveyancers.  As 
far  as  that  practice  went,  trusts  like  these  had  prevailed  for  more 
than  a  century. (c) 

37.  There  seems  to  be  no  reason  to  apprehend  that  gifts  to  the 
separate  use  of  women,  extending  to  future  marriages,  will  be 
held  void.  They  have  the  great  authority  of  Lord  Eldon,  in 
Anderson  v.  Anderson,  and  ha^e  in  truth  been  directly  established 
in  the  courts  in  numerous  cases,  without  any  doubt  being  suggest- 
ed as  to  their  validity.  This  will  not  fail  to  strike  us  in  consid- 
ering the  cases,  to  which  reference  will  be  made  in  the  subsequent 
part  of  this  section.  It  never  occured  to  the  writer,  in  the  course 
of  his  practice,  to  suppose  that  their  validity  could  be  impeached. 
Such  trusts  do  not  prevent  alienation.  They  are  a  creature  of 
equity :  a  modification  of  power  and  property,  not  un- 
supported by  analogy  to  the  rules  governing  the  "rights  [  *205  ] 
of  married  women  over  property.  Where  such  a  gift  is 
in  favour  of  an  unmarried  woman,  it  is  no  bridle  upon  herself; 
but  if  she  do  not  alien  and  marry,  the  husband  cannot  complain ; 
he  should  have  inquired ;  and  a  settlement  for  the  wife's  separate 
use  permitted  to  remain  undisturbed,  should  not  be  deemed  a 
nullity.  If  the  trust  had  been  considered  inoperative,  the  wife 
might  have  created  a  similar  binding  one  before  marriage.  Why 
should  not  the  subsisting  one  be  allowed  to  remain  operative,  and 
be  considered  as  adopted  by  the  husband  by  the  marriage.  If  he 
desired  to  have  the  ownership  of  the  property  he  'should  have 
required  his  wife,  before  the  marriage,  to  renounce  the  trust  for 
her  separate  use.  She,  by  allowing  it  to  remain  undisturbed, 
manifested  her  intent  not  to  relinquish  the  protection  which  it 
afforded  to  her. 


(c)  And  see  Davies  v.  Thornycroft,  6  Sim.  420;  App.  22  to  last  edit,  of  this  work; 
Maber  t.  Hodges,  2  You,  &  Coll.  827 ;  but  see  Bradley  v.  Hughes,  8  Sim.  149,  and  qu 

22*         ^    ' 
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38.  Lord  Langdale  has  since  laid  down  the  rule,  and  acted 
npon  it  in  several  cases,  that  property  given  to  a  woman  for  her 
separate  use  may  under  the  authority  of  equity  be  enjoyed  by  her 
during  her-  coverture  as  her  separate  estate,  although  the  property 
originally  or  at  any  subsequent  period  or  periods  of  time  became  , 
vested  in  her  when  discovert.  But  that  whilst  the  woman  is  dis- 
covert, the  separate  estate  is  suspended  and  has  no  operation, 
though  it  is  capable  of  arising  upon  the  happening  of  a  mar- 
riage.(c?)  In  other  words,  he  held  th#t  the  gift  was  a  valid  and 
continuing  one  whether  the  woman  was  single  or  married,  and 
that  it  extended  to  every  marriage  she  might  contract,  unless  it 
was  confined  to  a.  particular  one,  but  that  whilst  the  woman  was 
discovert  the  separate  use  could  have  no  operation,  and  her  right 
of  alienation  was  unfettered ;  and  Lord  Cottenham,  when  Lord 
Chancellor,  af&rmed  his  decision,  so  that  the  point  is  once  more 
settled,  (e) 

39.  A  fund  directed  to  accumulate  till  a  female  leg- 

,[  *206  J  atee  *attained  21,  and  then  to  be  transferred  to  her  for 

her  separate  use,  of  course  does  not  vest  in  her  husband 

upon  her  marriage  during  her  minority,  but  the  trust  will  prevail 

against  him.(/) 

40.  Where  a  married  woman  has  property  settled  to  her  sep- 
arate use,  without  any  restraint  on  alienation,  she  is  deemed  a 
feme  sole,  and  may  dispose  of  it  accordingly,(g-)(I)  or  enter  into 
a  contract  for  purchase  of  an  estate  as  a  feme  sole  ;(/i)  but  there 
can  be  no  decree  against  her  in  personam ;  and  it  is  said  that 
although  a  feme  covert  has  power,  and  the  court  has  jurisdiction 
over  the  rents  and  profits  of  her  separate  property,  no  case  has 
given  effect  to  her  contracts  against  the  corpus  of  her  separate 

{d)  TuUett  V.  Armstrong;  Scarborough  v.  Borman;  Clark  v.  Jaques;  Sixon  -v. 
Dixon,  1  Bea.  1.  34.  36.  40. 

(e)  4  Myl.  &  Cra.  377 ;  see  Nedby  v.  Nedby,  ib.  867 ;  Newlands  v.'Paynter,  ib.  408. 

(/)  Johnson  v.  Johnson,  1  Kee.  648. 

(g)  Bell  V.  Hyde,  Preo.  Cha.  328;  Norton  t.  Turvill,  2  P.  Wma.  144;  Grigby -f . 
Cox,  1  Ves.  517;  Davison  v.  Gardner,  Treat.  Purch.  p.  509;  Hulme  v.  Tenant,  1  Bro. 
C.  C.  16. 

(ft)  Dowling  T.  Maoguire,  E«p.  T.  Plunkett,  1. 

(I)  As  to  what  will  amount  to  an  execution  of  a  power  by  a  feme  covert,  see  post. 
oh.  4,  s.  6. 
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estate  ;(i)  and  the  prevailing  opinion  is,  that  it  is  not  liable  to 
answer  general  demands  upon  her.  (A) 

41.  We  may  observe,  that  to  constitute  separate  property,  the 
intention  must  be  declared  ;(Z)  and  although  the  trust  is  for  the 
life  of  the  lady,  yet  if  the  object  declared  is  to  protect  the  fund 
against  the  particular  husband,  the  trust  for  her  separate  use  will 
not  extend  to  a  future  marriage,  (m) 


42.  It  may  not,  perhaps,  be  wholly  irrelevant  to  our  subject  to 
touch  slightly  on  the  distinctions  between  what  is  an 
"unalienable  personal  trust,  and  what  is  a  power  of  dis-  [  *207  ] 
position. 

And  first,  a  gift  simply  to  the  separate  use  of  a  feme  covert  is 
tantamount  to  a  gift  to  such  uses  as  she  shall  appoint  by  deed  or 
will,(m)  although  Lord  Rosslyn  in  one  case(o)  considered,  that 
an  absolute  power  to  appoint  was  essential  where  the  trust  was  to 
pay  from  time  to  time.  This,  however,  proceeded  from  the  par- 
ticular circumstances  of  the  case,  and  his  disinclination  to  support 
alienations  by  married  women  of  their  separate  property ;  his 
decisions,  latterly,  on  this  point  were  in  direct  opposition  to  the 
doctrine  laid  down  by  Lord  Hardwicke  and  Lord  Thurlow,  and 
have  been  since  frequently  shaken  by  Lord  Eldon.(jo)-  And  in  a 
late  case(g')  Sir  William  Grant  made  a  decision  directly  contrary 
to  that  in  the  case  before  Lord  Rosslyn. 

43.  The  mere  circumstance  of  the  interest  being  directed  to  be 

(t)  See  Aylett  v.  Ashton,  1  Myl.  &  Cra.  105;  Francis  v.  Wigzell,  1  Madd.  258. 

(fe)  Stuart  V.  Lady  Kirkwall,  3  Madd.  94;  Aguilar  v.  Lousada,  V.  0.  July  1820, 
MS.  In  Clinton  v.  Willes,  Rolls,  1820,  the  Master  of  the  Rolls  appeared  to  be  of 
opinion  that  it  could  make  no  difference,  whether  the  debt  was  secured  by  writing,  as 
B  promissory  note,  or  not.    MS. 

(Z)  See  Massy  v.  Parker,  2  Myl.  &  Kee.  174,  and  the  cases  there  cited;  Wardle  v. 
Claxton,  9  Sim.  524. 

(m)  Knight  v.  Knight,  6  Sim.  121 ;  Benson  t.  Benson,  ib.  126. 

(b.)  Peacock  v.  Monok,  2  Ves.  190;  Fettiplace  t.  Gorges,  3  Bro.  C.  C.  8;  1  Ves. 
jun.  46;  Rich  v.  Cookell,  9  Ves.  jun.  319;  Wagstaff  v.  Smith,  ib.  520;  Burnaby  t. 
Qriflan,  3  Ves.  jun.  266;  and  see  8  Ves.  jun.  222. 

(o)  Mores  v:  Huish,  5  Ves.  jun.  692.  See  Newman  v.  Whistler,  4  Ves.  jun.  129; 
Essex  V.  Atkins,  14  Ves.  jun.  542. 

{p)  Sperling  v.  Bochfort,  8  Ves.  jun.  164;  Parkes  v.  White,  11  Ves.  jun.  209. 

{q)  Essex  t.  Atkins,  14  Ves.  juii.  542. 
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paid  from  time  to  time,  will  not  prevent  the  wife  from  making  a 
sweeping  appointment  at  once.(r)  Where  it  is  intended  that  the 
wife  shall  not  dispose  of  the  interest,  it  is  now  usual  to  insert  an 
express  clause  that  she  shall  not  sell,  mortgage,  charge,  or  other- 
wise dispose  of  the  same  in  the  way  of  anticipation,  the  validi- 
ty ofwhich  we  have  already  considered.  (1) 
[  *208  ]  *44.  But  although  these  words,  or  words  of  the  like 
nature,  are  omitted,  yet  if  the  instrument  point  to  a 
personal  enjoyment,  the  fund  canncft,  during  the  existing  cover- 
ture, be  alienated ;  as,  where  in  a  deed  of  separation  a  trust  was 
created  to  permit  a  person  to  receive  the  dividends  of  stock,  for 
the  maintenance  and  support  of  the  wife,  it  was  determined  that 
she  had  no  dominion  over  it,  but  that  it  was  subject  to  the  special 
trust  for  her  maintenance  and  support,  although  the  trustee  cove- 
nanted to  indemnify  the  husband  against  the  wife's  debts.<^s)  So 
in  Hovey  v.  Blakeman,(^)  where  the  trust  was  to  pay  the  rent^ 
and  interest,  in  equal  divisions,  ifato  the  respective  proper  hands 
of  the  testator's  two  sisters,  as  long  as  they  should  live,  and  the 
same  to  be  to  their  separate  use,  the  Master  of  the  Rolls  thought 
that  an  absolute  property  was  not  intended  to  be  given  to  them, 
so  as  to  give  a  power  of  disposition:  that  it  was  a  persona,l  be- 
quest to  them,  to  be  paid  into  their  proper  hands,  and  without  a 
power  of  disposition  ;  and  he  dismissed  the  petition  of  an  annui- 
tant, under  a  grant  from  one  of  them,  leaving  him  to  file  a  bill,  but 
intimating  an  opinion  against  it.  But,  as  we  have  seen,  a  simple 
gift  to  th&  separate  use  of  a  feme  covert,  gives  her  the  absolute 
disposition  of  it.  And  in  the  case(M)  of  Wagstaff  v.  Smith,  where 
the  trust  was  to  permit  the  wife  to  take  or  receive  the  dividends 

.  (r)  Clarke  v.  Pistor,  3  Bro.  C.  C.  346,  n;  Ellis  y.  Atkinson,  3  Bro.  C.  C.  565;  2 
Dick.  759;  Pybus  v.  Smith,  3  Bro.  C.  C.  440;  1  Vea.  jun.  189;  Witts  v.  Dawkins,  12 
Ves.  jun.  501 ;  and  see  Sperling  v.  Rochfort,  8  Ves.  jun.  164;  Parkes  t.  White,  11 
Ves.  jun.  209.  Note,  Sookett  v.  Wray,  4  Bro.  C.  C.  483,  depended  on  Lord  Alvan- 
ley's  opinion,  that  the  power  in  that  case  could  only  be  exercised  by  will.  See  Sper- 
ling T.  Roehfort,  vbi  sup ;  Anderson  v.  Dawson,  16  Ves.  jun.  532. 

(s)  Hyde  v.  Price,  3  Ves.  jun.  437. 

(0  9  Ves.  jun.  624,  cited.. 

(«)  9  Ves.  jun.  520. 

(1)  See  Hoover  v.   The  Samaritan  Society,  4  Wheat.  445.    Bradish  v.  Gihbs, 
S  Johns.  Ch.  623. 
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to  her  own  use,  during  her  life,  independently  of  her  husband,  th| 
Master  of  the  Rolls  held,  that  as  to  this  property  she  was  to  be 
^pemed  a  feme  sole.  There  were,  he  observed,  no  words  of  con- 
trol, no  words  of  restriction.  The  trustees  were  not  even  to  pay, 
§'om  time  to  time,  into  her  hands  upon  her  receipt,  but  she  was 
tp  receive.  Here  were  the  very  words  to  give  the  absolute  proper- 
ty. If  land  had  been  given  to  trustees  in  these  terms,  it  would 
have  been  an  use  executed,  and  the  party  would  have  the  legal 
estate,  (a;) 

*Again  in  a  later  case(2^)  where  the  trust  in  a  will  [  *209  ] 
was  "  to  permit  and  suffer  his  niece  to  receive  and  take 
the  interest,  dividends,  and  proceeds,  of  the  capital  sum  of  2,100Z. 
or  so  much  thereof  as  should  from  time  to  time  be  vested  in  his 
said  trustees  for  the  purposes  of  his  said  will,  during  her  natural 
life,  for.  her  own  sole  and  separate  use  and  benefit,  notwithstand- 
ing any  husband  she  might  happen  to  many,  and  should  pay  the 
same  into  her  own  proper  hands,  for  her  own  separate  use  and 
JDenefit ;  and  that  her  receipt  and  receipts  alone  should  from  tim? 
to  time  be  a  good  and  suf&cient  discharge  or  discharges  for  the 
same ;  and  that  the  same,  or  any  part  thereof,  should  not  be  sub- 
ject or  liable  to  the  debts  or  engagements,  power,  or  cpntrol,  of 
any  such  husband ;"  the  question  was,  whether  the  niece  could 
jjake  a  sweeping  appointment.  The  able  counsel  for  the  defend- 
ant gave  up  the  point  without  argument ;  and  it  was  accordingly 
decreed  that  an  absolute  sale  by  her  was  valid. 

46.  In  a  case,  before  Sir  John  Leach,  Vice-Chancellor,  he  con- 
sidered Brown  v.  Like  not  to  be  an  authority,  as  the  point  was  not 
E^rgued ;  and  he  was  of  opinion,  that  in  a  similar  case  the  wife 
had  not  a  sweeping  power  of  appointment ;  but  no  judgment  was 
delivered,  and  Lord  Chancellor  Eldon  expressed  a  clear  opinion 
in  favour  of  the  wife's  right  in  such  cases  to  appoint  the  whole 
fimd. 

47.  The  point  afterwards  came  before  Sir  John  Leach,  in  the  case 
of  Acton  V.  White,(2r)  and  it  may  now  be  considered  that  express 
words  of  restriction  are  necessary  to  prevent  the  right  of  aliena- 
tion.    In  that  case  the  trust  was  for  the  separate  use  of  the  testa- 

{x)  And  see  Jones  v.  Harris,  9  Ves.  jun.  486;  Parkes  v.  White,  11  Ves.  Jan.  209. 

(y)  Brown  v.  Like,  MS  S.  C.  U  Ves.  jun.  302. 

(z)  1  Sim.  &  Stu.  429.     See  Major  v.  Lansley,  2  Russ.  &  Myl.  355. 
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tor's  wife  for  life  in  the  usual  way.  And  it  was  declared  that  the 
rents  and  interest  should  be  paid,  as  the  same  should  become  due, 
into  her  hands,  and  not  otherwise ;  and  that  her  receipt  alone 

for  what  should  be  actually  paid  into  her  own  propef' 
[  *210   ]  hands  should  be  a  good  discharge  for  *the  same  ;  and 

the  Vice-Chancellor  said,  that  it  was  too  late  to  con- 
tend that  a  lady  is  restrained  from  the  power  of  alienating  her 
life  interest,  because  it  is  given  to  her  sole  and  separate  use,  and 
is  to  be  paid  into  her  own  proper  Hinds,  and  upon  her  receipt 
alone.  The  contrary  is  settled  by  repeated  authorities.  The 
construction  given  to  the  expressions  in  question  is,  that  they  are 
intended  only  to  exclude  the  marital  claims  of  any  present  or  after- 
taken  husband,  and  not  to  control  that  right  of  disposition  which 
is  incident  to  the  property. 

48.  In  some  cases,  where  a  married  woman,  having  an  absolute 
power  of  appointment  over  a  fund,  has  executed  it,  a  bill  has  been 
filed,  in  order  that  the  wife  might  consent  in  court  to  her  disposi- 
tion ;  and  this  practice  occasioned  a  doubt  whether  it  was  not 
necessary  that  the  wife's  consent  in  court  should  be  taken.(a) 
But,  unquestionably,  the  appointment  is  valid  without  any  con- 
sent ;  appointments  are  daily  made  to  purchasers,  unattended  by 
any  other  solemnities  than  those  required  by  the  power,(6)  and  it 
has  frequently  been  decided  upon  petitions,  that  the  wife  need  not 
appear  and  consent.  (1) 

(a)  See  8  Ves.  Jan.  181,  182. 

(6)  Sturgia  v.  Corp,  13  Ves.  jun.  190. 

(1)  "  Chancellor  Kent  decided  that  a  feme  covert,  with  respect  to  her  separate 
property  was  to  be  considered  as  a  feme  sole,  to  the  extent  only  of  the  power  given  to 
~her  by  the  marriage  settlement;  that  her  power  of  dispositioft  was  not  absolute,  but 
tub  moiio,  and  to  be  exercised  according  to  the  mode  prescribed  in  the  deed  or  will 
under  which  she  becomes  entitled  to  the  property;  and  that  where  the  settlement  pro- 
vided that  she  was  to  receive  from  the  trustee  the  income  of  her  property,  as  it  might 
from  time  to  time  become  du3,  she  had  no  power,  by  anticipation,  to  dispose  at  once 
of  all  that  income.  Methodist  E.  Church  v.  Jaques,  2  Johns.  Ch.  Rep.  77.  In  mak- 
ing the  decision,  however,  he  felt  impeded  by  the  weight  of  authority,  and  admitted 
that  the  cases  were  in  favour  of  the  position  that  a  married  woman  is  considered,  in 
equity,  with  respect  to  her  separate  property  as  a  feme  sole;  and  is  held  to  have  an 
absolute  dominion  and  power  of  disposition  over  it,  unless  her  power  of  disposition 
be  restrained  by  the  deed  or  will  under  which  she  became  entitled  to  it.  But  he 
deemed  the  cases  too  unsettled  and  contradictory  to  afford  any  certain  conclusion  on 
the  point;  and  having  consulted  most,  if  not  all,  then  decided,  (1817),  the  last  of 
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49.  We  must  not  close  this  section  without  referring  to  the  1 
&  2  Vict.  c.  110, (c)  for  regulating  the  Insolvent  Debtors'  Court, 
by  which,  where  a  married  woman  being  a  prisoner  within  the 
meaning  of  the  Act,  the  order  of  the  Court  will  operate  upon  all 
her  property,  real  or  personal,  to  which  she  is  entitled  for  her 

(c)  Sect.  101. 

■which  was  Francis  v.  TVigzell,  1  Madd.  R.  258,  came  to  the  conclusion  above  stated. 
The  Court  of  Errors  of  the  State  of  New  York,  after  hearing  a  very  elaborate  argu- 
ment, reversed  his  decision,  and  decided  in  conformity  with  the  majority  of  the  Eng- 
lish cases,  that  a  feme  covert,  with  respect  to  her  separate  estate  is  to  be  regarded  as 
a  feme  sole,  and  may  dispose  of  her  separate  property  without  the  consent  or  concur- 
rence of  her  trustee,  unless  she  is  specially  restrained  by  the  instrument  under  which 
■he  acquires  her  separate  estate.  Jaques  v.  Methodist  E.  Church,  1 7  Johns.  K.  548.  In 
South  Carolina,  a  majority  of  the  Court  of  Appeals,  in  equity,  decided  the  question  as 
it  was  decided  by  Chancellor  Kent  in  the  case  of  the  Methodist  E.  Church  v.  Jaques; 
but  they  did  so  upon  the  ground  that  it  was  res  iniegra;  and  while  they  did  so,  ad- 
mitted that  the  doctrine  in  England  was  as  stated  by  the  Chancellors  Desaussure  and 
Thompson,  who  dissented,  contrary  to  the  opinion  they  expressed.  Ewing  v.  Smith, 
8  Des.  Ch.  Reps.  417.  In  Pennsylvania  the  English  ■  doctrine  has  been  expressly  re- 
cognised by  the  Supreme  Court  in  a  very  strong  case,  Nevt lin  v.  Newlin ,  1  Serg.  & 
Eawle,  275;  and  also  by  Judge  Washington,  in  DuUam  v.  Wampole,  1  Peters's  Reps. 
116.  See  also  Roper,  Husb.  and  wife,  vol.  2,  p.  229.  Clancy  on  Rights,  &o.,  of 
Married  Women,  p.  105.     Atherley,  Mar.  Sett.  835,  Note  to  1st  Am.  edit. 

"  The  doctrine  is  now  firmly  established,  that  Courts  of  Equity  will  compel  the 
heir  of  the  wife  to  make  a  conveyance  to  the  party  in  whose  favour  she  has  made  a 
disposition  of  the  real  estate;  in  other  words,  he  will  be  treated  as  u,  trustee  of  thfl 
donee  or  appointee  of  the  wife.  So  that  it  may  now  be  laid  down  as  a  general  rule, 
that  all  ante-nuptial  agreements  for  securing  to  a  wife  separate  property  will,  unless 
the  contrary  is  stipulated  or  implied,  give  her  in  Equity  the  full  power  of  disposing  of 
the  same,  whether  real  or  personal,  by  any  suitable  act  or  instrument  id  her  lifetime, 
or  by  her  last  will,  in  the- same  manner  and  to  the  same  extent,  as  if  she  were  a  feme 
sole.  And  in  all  cases  where  a  power  for  this  purpose  is  reserved  to  her  by  means  of 
a  trust  which  is  created  for  the  purpose,  she  may  execute  the  power  without  joining 
her  trustees,  unless  it  is  made  necessary  by  the  instrument  of  trust."  2  Story's  Eq, 
Jur.  §  1090,  4th  ed.,  Boston,  1846.  "  Where  a  married  woman  has  an  absolute 
power  to  dispose  of  property  she  may  execute  it  in  any  manner  capable  of  transferr- 
ing it.  When  she  has  a  power  only  over  it,  she  must  dispose  of  it  in  the  manner  pre- 
Bcribed  by  the  power.  And  this  distinction  is  very  important;  for  in  many  cases 
Courts  of  Equity  will  not  interpose  to  aid  the  defective  execution  of  powers  in  favour 
of  volunteers,  whatever  it  may  do  iu  favour  of  purchasers.  2  Story's  Eq.  Juf.  §  1090, 
note  { 1 ) ,  4th  edit. ,  where  the  authorities  will  be  found  collected  and  digested.  Bright- 
ly's  Equity  §  53,  364,  &o. 

See  Powell  v.  Murray,  2  Edw.  V.  Ch.  Reps.  636;  Vizonneau  v.  Pegram,  2  Leigh  R. 
183 ;  Lancaster  v.  Dolan,  1  Eawle's  Reps.  23 1 ;  Thomas  v.  Folwell,  2  Wharton,  E.  11 ; 
Smith  V.  Starr,  3  Wharton,  R.  62;  Hammersley  v.  Smith,  4  Wharton,  R.  126;  Mor- 
gan V.  Etaw,  4  Terger's  Tenn.  B.  376. 
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feesparate  use,  or  over  which  she  shall  have  any  power  of  dispt)si- 
tion,  Dotwithstan-ding  her  coverturie,  or  which  shla.ll  be  ■Vested  iia 
liny  trustee  or  other  person  for  her  benefit,  but  subject  to  ai^ 
right  of  her  husband  'therein ;  and  any  such  married  woman  is 
compellable  to  execute  a  warrant  of  attorney  for  the  amount  of 
debts  remaining  unpaid,  upon  which  judgment  is  to  be  entered  up, 

and  such  judgment  may  be  enforced  against  any  future 
[  *211  ]  *separate  property  to  which  she  may  become  entitled 

during  his  life ;  after  his  %eath  the  judgment  is  to  be  a;s 
operative  as  if  she  had  been  sole  when  she  executed  the  warrant 
of  attorney,  and  the  judgment  was  entered  up,  in  which  case  it 
would  "bind  any  estate  over  which  she  had  a  power  which  she 
might  executie  for  her  own  benefit,  without  the  assent  of  any  other 
person,  (rf) 


SECTION  II. 

OP   THE   EXECUTION   OF  POWERS   BY  INFANTS. 

1 .  May  execute  authorities  and  powers  I  3.  But  restrained  by  1  Viot. 

simply  collateral.  4.  Powers  by  statute  to  grant  uses. 

2.  Might  exercise  a  power  over  personalty.  \ 


1.  An  infant  cannot  at  common  law  alien  his  estate  unless  by 
force  of  a  custom ;  but  he,  like  a  feme  covert,  may  at  common  law 
do  any  act  where  he  is  a  mere  instrument,  or  conduit  pipe,  and 
Ms  interest  is  not  concerned,  (e)(1)  Upon  the  same  principle,  it 
would  seem  to  follow  that  an  infant  may  execute  a  power  simply 
collateral,  deriving  its  effect  from  the  statute  of  uses. 

2.  After  an  examination,  in  the  last  edition  of  this  work,  of  the 
authorities  whiish  will  now  be  found  in  the  Appendix,(/)  it  was 
submitted  that  an  infant  could  not  exercise  a  power  over  real 

{d)  Sect.  11. 13,  5  &  6  Vict.  o.  116;  7  &  8  Vict.  o.  96. 

(c)  See  3  Atk.  710;  Bridg.  by  Ban. 

(/)No.6.  

(1)  See  4  Kent's  Com.  824.  S06. 
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estoife  unless  it  were  a  power  simply  collateral ;  but  as  to  person- 
alty, clearly  he  might  exercise  a  power  over  tl^at  at  the  age  at 
which,  by  law,  he  might  disposeof  personalty  to  which  he  was 
absolutely  entitled,  (g-) 

3.  But  now,  by  the  1  Vict.  c.  26,  no  will  made  by  an 

infant  *can  be  valid.  (A)  This,  therefore,  puts  an  end,  [  *212  ] 
as  to  all  wills  after  the  Act,  to  all  distinctions  as  to  the 
nature  of  the  power  or  of  the  property  subject  to  it.  It  has  been 
observed,(i)  that  the  cases  of  contract  and  testamentary  disposi- 
tion appear  to  have  been  confounded!  In  the  case  of  an  illegiti- 
mate child  this  provision  may  carry  his  personal  fortune  to  the 
Crown  instead  of  to  those  who  might  justly  be  the  objects  of  his 
testamentary  bounty.  In  the  case  of  an  infant,  having  a  power 
to  appoint  personalty  by  will,  marrying  and  having  children,  and 
dying  under  twenty-one, — a  case  not  of  unfrequent  occurrence — 
the  alteration  prevents  him  from  providing  for  his  family,  and  the 
property,  contrary  to  the  intention  of  the  donor,  may  go  over  to 
a  third  person,  who  was  intended  to  take  only  in  case  there  was 
no  will  of  the  infant. 

4.  We  shall  have  occasion  in  another  place  to  notice  the  pow- 
ers given  by  Act  of  Parliament  to  infants  to  grant  leases*  of  their 
estates.  (A;) 

(g)  Hearle  v.  Greenbank,  8  Atk.  695. 
(h)  Sect.  7. 
(i)  H.  Siigd.  Willa,  7. 

(/c)  1  Will.  4.  c.  65,  ss.  16,  17,  post,  o.  5.  For  powers  to  infants  as  trustees  or 
mortgagees,  see  1  Will.  4,  c.  60. 
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[  *213  ] 


*CHAPTER  y. 


OF  THE   TRANSFER  OF  POWERS, 


SECTION  I. 


OP  THE  TRANSFER  OR  DELEGATION  BY  THE  ACT  OF  THE  DONEE, 


1.  Particular  Power  cannot  be  executed 

by  attorney. 

2.  Nor  be  delegated. 


3.  \Vhere  a  deed  of  appointment  may  be 

executed  by  attorney. 

4.  Original  power  to  assigns. 

6.  Delegation  void;  good  uses  take  effect. 


1.  In  considering  tMs  branch  of  our  subject,  we  may  inquire, 
1st,  Whether  a  power  is  transferable  by  the  aci  of  the  donee  of 
the  power  ;  and  2dly,  in  what  cases  it  is  transferred  or  executed 
by  force  of  particular  acts  of  parliament  or  by  act  of  law. 

And  first,  where  a  man  has  only  a  particular  power,  as  a  power 
to  lease  for  life  or  years,  he  cannot  make  a  lease  by  letter  of 
attorney  by  force  of  this "  power,(a)  because  it  is  not  a  lease  of 
the  land,  but  a  declaration  of  the  prior  use ;  and  the  lessee  comes 
in  by  the  original  agreement  under  the  first  settlement.  The 
power  is  in  such  case  personal  to  the  owner  of  the  land,  for  it 
refers  to  the  first  settlement.  (&) 

2.  So,  wherever  a  power  is  given,  whether  over  real  or  per- 
sonal estate,  and  whether  the  execution  of  it  will  confer  the  legal 

or  only  the  equitable  right  on  the  appointee,  if  the 
[  *214  j  *power  repose  a  personal  trust  and  confidence  in  the 

donee  of  it,  to  exercise  his  own  judgment  and  discretion, 
he  dannot  refer  the  power  to  the  execution  of  another,  {or, dele- 


(a)  Lady  Gresham's  case,  before  Wray  and  Anderson,  Ch.  Jus.  9  Eep.  76  a,  cited; 
2'BiOl.  393,  agreed.  See  Attorney-General  v.  Gradyl,  Bunb.  29;  but  note,  that  it 
was  not  necessary  to  decide  this  point;  and  see  Orby  v.  Mohun,  2  Vem.  542. 

(fi)  See  Palm.  436. 
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gatus  non  potest  delegare.  Therefore,  where  a  power  of  sale  is 
given  to  trustees  or  executors,  they  cannot  sell  by  attorney,  (c)  So, 
where  a  father  had  a  power  of  appointment  to  his  children  over  a 
real  estate,  and  he  delegated  the  power  to  his  wife.  Lord  Hardwicke 
said  that  this  must  be  considered  as  a  power  of  attorney,  which  could 
be  executed  only  by.  the  husband,  to  whom  it  was  solely  confined, 
and  was  not  in  its  nature  transmissible  or  delegatory  to  a  third 
person,  ((i)  Again,  where  personal  estate  was  given  to  such  chari- 
table use  as  A.  should  appoint ;  and  he  directed  the  money  to  be 
applied  as  B.  should  appoint,  Lord  Hardwicke  held  the  delegation 
void.(e)  So  where  a  testator  gave  his  wife  a  power  to  appoint 
personalty  amongst  their  children,  and  she  delegated  this  power 
by  her  will  to  others,  Sir  Thomas  Clarke  determined  that  the 
delegation  was  void  ;(/)  and  this  is  now  a  settled  point.  On  the 
same  ground,  a  person  whose  consent  is  made  requisite  to  the  due 
execution  of  a  power,  cannot  authorize  another  as  his  attorney  to 
consent  to  any  execution  of  it.(^)(l) 

3.  It  is  frequently  contended  in  practice,  that  a  donee  of  a 
power  cannot  execute  a  deed  of  appointment  by  attorney.  But 
the  cases  by  no  means  authorize  this  position.  They  merely  es- 
tablish that  the  donee  cannot  delegate  the  confidence  cmd  discre- 
tion reposed  in  him  to  another.  Where  the  deed  of 
appointment  is  actually  prepared, '  or  the  donee  *points  [  *215  ] 
out  the  precise  appointment  which  he  is  desirous  should 
be  made,  there  no  confidence,  no  discretion,  is  delegated.  The 
appointment  is  in  every  respect  an  exercise  of  his  own  judgment ; 
and  there  cannot  be  any  reason  why  he  should  not  be  permitted 
'  to  execute  tha  deed  of  appointment  by  attorney.  The  contrary 
doctrine  would  lead  to  great  inconvenience.  Where,  however,  a 
particular  mode  of  execution  is  required,  it  would  be  difficult  to 
support  an  execution  by  attorney.  (2) 

(c)  Combe's  case  9,  Rep.  75  b. 

(rf)  Ingram  v.  Ingram,  2  Atk.  88;  and  sec  Hamilton  v.  Eoyse,  2  Scho.  &  Lef.  830. 

(c)  Attorney-General  t.  Berryman,  2  Ves.  643,  cited;  andseeDoyley  v.  Attorney- 
Gen. '4  Vin.  Abr.  485,  pi.  16.  •■  ' 

(/)  Alexander  v.  Alexander,  2  Ves.  640;  and  see  Bristow  v.  Warde,  2  Ves.  jun. 
336;  Hitch  t.  Leworthy  2  Hare,  200. 

(g)  Hawkins  t.  Kemp,  3  East,  410.-   See  Attorney-General  v.  Scott,  1  Ves.  413. 

(1)  Bergan  v.  Duff,  4  Johns.  Ch.  R.  363. 

(2)  See  ante,  page  151,  note,  and  note  to  4  Cruise's  Dig.  p.  148,  Am.  Ed. 
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4.  Here  we  must  be  careful  to  distinguish  cases  where  the 
power  is  originally  authorized  to  be  executed  by  the  donee  of 
the  power  and  Ms  assigns ;  for  in  those  cases  where  the  power  is 
annexed  to  an  interest  in  the  donee,  it  will  pass  with  it  to  any 
person  who  comes  to  the,  estate  under  ^  him,  although  there  are 
twenty  mesne  assignments ;  and  whether  the  claimant  is  an 
assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or  executor.  (A) 

.In  like  manner  the  donee  of  a  power  not  annexed  to  an  interest 
may  delegate  the  power  by  virtue  of  an  express  authority  in  the 
deed  by  which  it  was  created. (i) 

5.  But,  as  we  shall  see  more  fully  in  another  place,  in  a  case 
where  the  trust  was  to  dispose  of  the  property  unto  such  relations 
and  kindred  of  the  testator,  in  such  manner,  &c.  as  his  executots 
should  think  proper,  leaving  it  to  the  discretion  of  them,  and  the 
heirs,  executors,  and  administrators  of  the  survivor  of  them,  the 
trustees  died,  and  the  survivor  devised  all  the  trust  estates  to  A. 
and  B.,  and  made  them  executors,  as  to  the  personal  part  of  the 
property ;  it  was  held  that  they  could  not  execute  the  power.  (A) 

6.  Where  the  power  is  tantamount  to  an  ownership,  and  does 

not  involve  any  confidence  or  personal  judgment,  and 
[  *216  ]  *no  act  personal  to  the  donee  is  required  to  be  perform- 
ed, it  may  be  executed  by  attorney  in  the  same  manner 
as  a  fee-simple  may  be  conveyed  by  attorney.  Thus,  when  the 
statute  of  1  Rich.  3,  gave  cestui  que  use  power  to  dispose  of  the 
legal  estate,  it  was  determined  that  he  might  execute  it  by  attor- 
ney. (Z)  It  appears  to  be  on  the  same  ground,  that  where  an  estate 
is  limited  generally  to  such  uses  as  a  man  shall  appoint,  he  may 
limit  it  to  such  uses  as  another  shall  appoint.  The  power  is  equiv- 
alent to  the  fee  simple,  and  is  merely  a  species  of  ownership  which 
involves  iu  it  no  trust,  or  exercise  of  personal  judgment.  The 
consideration  of  this  point  will  be  i-esumed  in  a  future  page.(m) 

7.  In  Sergisonv.  Sealy,(w)  a  woman  having  a  power  to  appoint 

(ft)  How  T.  Whitfield,  1  Ventr.  ^38,  339;  1  Freem.  476;  2  Jo.  110;  2  Show.  57. 
See  Coxe  v.  Day,  13  East,  118. 

(i)  See  Palliser  v.  Ord.^Bunb.  166. 

(fr)  Cole  V.  Wade,  16  Ves.  Jan.  27. 

{I)  Anon.  Dy.  288  a,  pi.  30;  and  Bishop  of  London  t.  Killet,  cited  ibid.;  and  see 
Warren  t.  Arthur,  2  Mod.  317;  and  Combes's  case,  9  Kep.  75  b. 

(?n)  Vide  infra,  ch.  6,  sect.  1. 

(n) .  9  Mod.  390, 
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a  sum  of  moEey  to  be  raised  out  of  an  estate  by  her  marriage 
articles,  covenanted  and  granted  that  it  should  be  lawful  for  her 
husband  to  raise  the  sum  by  any  ways  or  means  that  she  herself 
was  entitled  to  raise  the  same,  and  to  dispose  of  the  same  as  he 
should  think  fit.  This  was  said  to  be  only  a  delegation  of  her 
power  to  her  husband,  which  would  be  void.  But  Lord  Hard- 
wicke  held  that  it  was  not  a  bare  delegation,  for  though  it  was 
not  formally  done,  yet  it  amounted  to  a  grant  of  the  money  to  the 
husband,  and  if  it  had  been  a  grant  it  would  have  amounted  to  an 
execution  of  the  power,  and  the  covenant  in  equity  was  a  good 
execution. 

8.  Where  a  power  which  cannot  be  transferred  is  delegated, 
and  estates  are  limited  over  in  default  of  any  appoiatment  by  the 
person  to  whom  the  power  is  wrongMly  delegated,  the  delegation 
is  simply  void,  and  the  estates  limited  over  take  effect  immedi- 
ately.(o) 


'SECTION  n. 


[  *217  ] 


OF   THE  TRANSPEE   OR  DELEGATION  BY  ACTS   OP   PARLIAMENT  AND 
THE  ACT   OP   LAW. 


1.  Benefit  of  conditions    belonging   to 

attainted    persons   vested    in    the 
Crown. 

2.  Not  forfeited  if  annexed  to  person  or 

mind  of  donee. 

3.  Eiglit  to  tender,  in  Crown. 

iO.  May  be  performed  by  commission. 

11,  Must  be  executed  during  donee's  life. 

12.  Power  of  revocation  in  King's  debtor, 

for  benefit  of  Crown, 


13.  Or  in  a  subject  remaining  abroad  in 

contempt  of  tile  prerogative. 

14.  Powers  in  insolvents    given   to  as- 

signees. < 

15.  Powers  in  bankrupts    given  to  as- 


17.  Powers  in  lunatics  given  to  commit- 

tees. 

18.  'Powers  by  statute  to  incapacitated 

persons. 


1.  By  the  common  law  the  King  was  not  entitled  to  conditions 
vested  in  persons  attainted,  nor  were  they  forfeited  by  any  act  in 
which  they  were  not  expressly  named,  for  by  the  general  words 
of  aU  hereditaments  they  would  not  pass,  although  clearly  here- 


(o)  Ingram  t.  Ingram,  2  Atk.  88,  vide  infra,  vol.  ii.  78. 
23* 
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ditameiits.(^)  But  by  the  33  Hen.  8,  c.  20,(1)  the  benefits  of 
rights,  entries,  and  conditions,  was  expressly  given  to  the  Crown : 
that  is,  the  land  itself  was  not  given,  but  only  the  benefit  of  the  con- 
dition, by  which  the  land  itself  might  be  reduced  into  the  possession 

of  the  party  attainted  had  he^not  been  attainted.  (^) 
[  *218  ]       *2.  The  distinctions  established  upon  this  legislative 

provision  appear  to  be,  that  where  the  power  is  insep- 
arably annexed  to  the  person  or  mind  of  the  donee,  it  will  not  be 
forfeited  to  the  Crown  by  his  attainder ;  but  where  the  thing  to 
be  done  is  a  mere  ministerial  or  formal  act,  not  inseparably  an- 
nexed to  the  person  or  mind  of  the  donee,  but  which  may  be  per- 
formed by  one  person  as  well  as  another,  the  power  will  go  to  the 
Crown. 

3.  Thus,  in  Dacre's  case,  where  a  grant  was  revocable,  upon  a 
mere  tender  of  6s.  it  was  resolved  that  such  a  condition  was  given 
to  the  King.(?-)  But  if  the  power  is  required  to  be  executed 
under  the  proper  hand,  or,  which  is  the  same,  under  the  hand  of 
the  donee, (s)  or  any  other  mode  is  pointed  out,  to  the  perform- 
ance of  which  the  mind  or  hand  of  the  donee  himself  is  required, 
the  power  is  not  forfeited  by  his  attainder.  The  difficulty  is  to 
apply  this  rule  to  the  cases  which  arise. 

4.  In  Hardwin  and  Warner,(^)  a  power  of  revocation  was  given 

(p)  See  Marquis  of  Winohester's  case,  3  Rep.  1. 

(g)  See  1  Hale,  P.  C.  244,  s.  4;  2  Hawk.  P.  C.  453,  s.  26. 

(r)  17  Eliz.  adj.  cited  by  Popham,  Leo.  169. 

(s)  Duke  of  Norfolk's  case,  7  Rep.  13  a,  cited;  Smith  v.  Wheeler,  1  Ventr.  128; 
1  Ley.  279;  1  Mod.  16.  38;  2  Keb.  564.  608.  644.  768.  772;  1  Freem.  9  (H);  Bridg. 
119. 

(<)  1  Jo.  134;  Latch.  25.  69.  102;  2  Roll.  393;  Palm.  429;  Noy,  79. 

(I)  By  the  7th  Ann.  c.  21,  after  the  decease  of  the  Pretender,  no  attainder  for 
treason  was  to  prejudice  the  right  and  title  of  any  person,  other  than  the  right  of  the 
offender  during  his  life.  [For  the  history  of  this  statute  see  York  on  Forfeiture,  and 
4  Black.  Comm.  384.]  By  the  17th  Geo.  2,  c.  39,  the  operation  of  the  act  of  Anne 
was  suspended  till  the  death  of  the  Pretender's  sons.  If  these  acts  had  ever  operated, 
they  might  have  occasioned  some  very  nice  questions  on  the  doctrine  discussed  in  the 
text.    But  by  the  39th  Geo.  3,  c.  93,  the  act  of  Anne  was  wholly  repealed. 

(II)  The  case  of  Smith  v.  Wheeler  was  first  heard  in  error  when  Kelynge  was 
Chief  Justice,  who  remarked,  that  "  if  this  way  be  taken,  a  man  may  commit  treason 
pretty  cheaply."  See  1  Mod.  40,  and  see  2  Keb.  645.  And  Kelynge  deterred  Serjeant 
Maynard  from  pleading  against  the  Grown  according  to  his  retainer,  by  putting  it 
upon  him  at  his  peril,  on  forfeiture  of  his  patent!  The  case  arose  upon  an  act  of 
attainder  similar  to  the  act  of  Hen.  8. 
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to  Sir  William  Shelley,  upon  tender  to  the  feoffees  of  a  gold  ring, 
or  a  pair  of  gloves  of  the  value  of  12d.,  or  above,  or  the  sum  of 
12d.,  he  the  said  Sir  William,  tunc,  declarante  et  ezpressante, 
that  the  tender  was  with  intent  to  make  void  the  feoffment.  '  The 
case  was  decided  against  the  Crown,  first  in  the  Exchequer,  and 
then  in  the  Common  Pleas ;  but  it  appeared  that  the 
Attorney-General  confessed  *judgment  in  the  Exche-  [  *219  J 
quer,  for  (as  it  was  asserted)  a  good  fee ;  and  then 
when  he  was  Chief  Justice  of  the  Common  Pleas,  he  was  unwilling 
to  contradict  his  former  confession.  The  difficulty  in  this  case 
was  considerable.  When  the  case  was  argued  in  B.  R.,  it  was 
admitted  on  all  hands,  that  if  a  tender  of  a  ring,  &c.,  only  had 
been  required,  the  benefit  of  the  power  would  have  been  forfeited, 
and  it  was  also  conceded,  that  in  every  case  of  a  tender  there 
must  be  a  declaration,  although  not  expressly  required  by  the 
power.  Whitlock  and  Jones,  on  these  grounds,  held  that  the 
words  ipso  declarante  were  only  what  the  law  would  have  implied, 
and  expressio  eroum  qua  tacit  insunt  nihil  operatur.  On  the 
other  hand,  Crew,  Chief  Justice,  and  Dodridge,(I)  held  that  the 
power  was  inseparably  annexed  to  Sir  William's  person.  They 
with  great  reason  took  a  distinction  between  a  general  declaration 
implied  by-  law,  and  a  special  declaration  like  this,  which  they 
thought  was  personal  to  Sir  William  Shelley. 

5.  In  a  subsequent  case  a  decision  was  pronounced  which 
savours  but  too  much  of  the  despotic  times  in  which  it  was  made. 
I  aUude  to  Englefield's  case.(M)  In  a  settlement  made  by  Sir 
Francis  Englefield  on  his  nephew,  it  was  expressed,  that  because 
his  nephew  was  an  infant,  so  that  his  proof  was  not  then  seen,  and 
because  his  uncle  did  not  think  convenient  to  settle  the  inheritance 
on  the  nephew  absolutely,  so  long  as  the  uncle  should  live,  with- 
out a  bridle  to  restrain  him,  if  after  he  should  be  prodigal,  or 
should  be  given  to  intolerable  vices  :  Therefore  it  was  provided, 
that  if  the  uncle  by  himself,  or  by  any  other  during  his  life, 
delivered  or  offered  to  the  nephew  a  gold  ring  to  the  intent  to 

(u)  7  Eeports,  78;  Mo.  303;  the  beat  report;  Popham,  18;  4  Leonard,  135.  169, 
and  other  books. 

(X)  Palmer's  is  perhaps  the  best  report  of  this  case;  and  he  says  that  Eandall 
agreed  mthCrew  and  Dodridge:  but  however  this  may  be,  the  Judgment  of  C.  B. 
was  of  course  affirmed. 
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make  void  the  uses,  then  all  the  uses  should  be  void. 
[  *220  J  *Maiiwood,  Chief  Baron,  and  Gierke  and  Gent,  Barons, 
held  that  the  power  was  forfeited  by  the  attainder  of 
Sir  i'rancis.  They  said  that  the  whole  force  and  effect  of  the 
condition  did  consist  in  the  tender  of  the  ring,  and  that  the  rea- 
son and  the  cause  which  moved  and  induced  him  to  have  the  said 
power  and  bridle  in  himself,  was  not  any  parcel  of  the  proviso, 
but  a  flourish  and  preamble,  and  nothing  was  parcel  of  the  condi- 
tion, but  that  which  came  after  the  ftrovlso,  and  that  was  the  ten- 
der of  the  ring.  Sir  Edward  Coke  reports,  that  the  counsel  'for 
the  defendent,  (of  whom  he  was  one,)  were  dissatisfied  with  this 
decision,  and  their  advice  was  to  bring  a  writ  of  error  ;  but  in 
order  to  set  the  question  at  rest,  an  act  of  Parliament  was  imme- 
diately passed  to  establish  the  forfeiture,  which  plainly  evinces 
that  the  court-party  was  resolved  to  obtain  the  estate,  whatever 
might  be  the  law  on  the  question.  The  act,(a;)  after  recitmg  the 
attainder  and  conveyance,  with  the  proviso,  enacted  that  the 
Queen  was  lawfully  entitled  to  take  advantage  of  the  proviso,  in 
the  same  form  as  Sir  Francis  might  have  done,  and  that  the  pro- 
viso was  well  performed  by  the  Queen's  commission,  (j^) 

6.  !Bridgman,  C.  J.  said,  in  the  case  of  Grange  v.  Tiving,(5r) 
that  the  same  reason  held  in  that  case  of  the  power,  as  if  it  had 
been  penned,  as  in  Englefield's  case  ;  if  because  the  proof  of  his 
nephew  was  not  yet  seen,  and  that  therefore  it  should  seem  to  the 
uncle,  or  the  heirs-  of  his  body,  that  the  nephew  was  prodigal, 
then  that  it  should  be  lawful  to  revoke  ;  there  was  an  act  of  judg- 
ment required,  and  an  infant  could  not  revoke,  as  he  thought,  in 
that  case.  In  Englefield's  case  these  words  were  inserted,  but  it 
was  only  in  a  flourishing  preamble.  Because  his  nephew,  being 
an  infant,  might  prove  prodigal,  or  given  to  vice,  it  therefore  pro- 
vides if  he  tender  a  ring,  the  use  shall  be  void  ;  and  so  the  power 
reacheth  only  to  the  act,  the  tender  of  a  ring,  not  the 
[  *22J  ]  *intent  of  the  tendering  it.  But  if  they  had  been  in- 
serted after  the  proviso,  in  Hardwin  and  Warner's  case 
it  was  held  by  some  Judges  the  condition  had  not  been  given  to 
the  king. 

(I)  85  EUz.  c.  5.  {y)  Hale,  P.  C.  246.  («)  Bridg.  119. 
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7.  However,  in  a  later  case,(tt)  where  a  leasehold  estate  was 
assigned  by  a  man  to  trustees,  upon  trust  for  himself  for  life,  and 
after  his  decease  for  the  payment  of  his  debts,  and  for  provision 
of  divers  of  his  kindred,  and  there  were  two  powers ;  1,  that  if  he 
should  at  his  death  leave  a  child,  then  it  should  be  to  such  use  as 
he  should  limit  by  will ;  2,  that  if  he  should  be  minded  or  willing 
at  any  time  to  make  void  the  deed,  or  to  frustrate  any  trust  there- 
in, or  create  new,  and  such  his  purpose  should  declare  by  writing 
under  his  hand  and  seal  before  witness,  &c.,then  the  trusts  should 
be  void ;  and  it  was  adjudged  in  the  Common  Pleas,  and  that 
judgment  was  affirmed  in  the  King's  Bench,  that  neither  of  the 
powers  was  forfeited  to  the  Crown ;  for  although  he  had  a  power 
of  disposing,  yet  that  was  to  be  executed  at  election,  and  by  such  - 
circumstances  as  were  individual  to  himself,  by  his  will,  or  by 
writing  under  his  hand  and  seal.  Hale,  C.  J.,  said  the  latter  was  • 
a  power,  yea,  and  'twas  a  manacled  power :  it  was  a  kind  of  trust 
that  he  might  revoke.  , 

8.  In  a  still  later  case,(&)  a  tenant  for  life  under  a  settlement 
had  a  power  to  make  leases  for  three  lives  or  twenty-one  years, 
and  he  demised  the  estate  by  force  of  his  interest  to  trustees  for 
ninety-nine  years,  to  pay  his  debts,  and  in  the  same  deed  he  con- 
stituted the  trustees  his  attorneys  to  make  leases  for  three  lives, 
or  twenty-one  years,  pursuant  to  the  power  in  the  settlement.  He, 
was  outlawed,  and  the  Crown  sought  to  compel  the  trustees  in  the 
Exchequer  to  execute  the  power  of  leasing  as  the  Crown  should 
direct.     Price  and  Page,  Barons,  (hasitante  Lord  Chief 

*Baron  Bury,  absente  Montague,)  were  clearly  of  opin-  [  *222  ] 
ion  that  by  making  the  lease  for  99  years,  the  power 
was  suspended,  and  that  the  donee  had  nothing  left  in  him  but  a 
reversion  dtiring  his  life  after  99  years,  and  the  power  of  attor- 
ney was  gone  by  the  attainder  ;  and  so  the  claim  of  the  Crown 
was  refused. 

9.  Those  cases,  however,  cease  to  be  important  at  the  present 
day,  as  questions  of  a  similar  nature  never  arise.  Happily  the 
nation  is  no  longer  rent  by  those  intestine  struggles  which  lead 
men  of  property  to  incur  the  guilt  of  treason.     The  practice  of 

(a)  Smith  v.  Wheeler,  1  Ventr.  129;  1  Lev.  279,  which  arose  ou  the  12th  Car.  2, 
e,  20. 

(6)  Attorney-General  v.  Gradyll,  Bunb.  92. 
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requiring  a  tender  of  money,  gloTes,  &c.,  or  the  performance  of 
any  act  which  could,  by  the  greatest  stretch,  be  construed  as  not 
inseparably  annexed  to  the  mind  or  hand  of  the  donee  of  the 
power,  has  been  long  since  discontinued  ;  and  it  became  usual  to 
require  -the  power  to  be  executed  by  the  donee,  by  writing  under 
his  hand,  to  which  certain  other  solemnities  were  in  general  re- 
quired ;  and  this  is  the  mode  in  which  powers  are  reserved  at  the 
present  day.  Now  such  powers,  as  we  have  seen,  are  not  forfeit- 
ed, under  the  existing  laws,  by  att^nder  for  treason  ;  and  it  can 
scarcely  be  supposed  that  penalties  will  ever  be  attached  to  trea- 
son by  the  legislature,  which  the  court  dared  not  to  impose  in  the 
worst  of  times. 

10.  Where  the  power  is  given  to  the  Crown,  the  ability  to  per- 
form it  is  also  given  as  incident  to  it.     The  King  may  commission 

•  another  by  letters  patent  to  perform  the  act,  and  upon  perform- 
ance of  it  the  old  uses  determine  without  office  found,  (c) 

11.  But  even  where  the  benefit  of  the  power  is  given  to  the 
King,  it  must  of  course  be  executed  during  the  life  of  the  original 
donee  of  the  power,  for  with  his  death  the  power  ceases. 

12.  Thus  we  have  seen  how  tender,  the  law  is  in  these  cases, 

and  that  powers  annexed  to  the  mind  or  hand  of  the 
[  *223  J  *donee  do  not  pass  to  the  Crown,  notwithstanding  the 
,  express  words  of  the  statute  of  Henry  8. 

But  where  the  King's  debtor  has  a  power  of  revocation  for  his 
own  benefit,  whatever  are  the  ceremonies  required  to  its  execu- 
tion, and  although  he  die  without  executing  the  power,  the  land 
may  be  extended  for  the  debt  by  virtue  of  the  King's  prerogative; 
The  judges  have  in  all  times  been  studious  to  advance  the  remedy 
for  the  recovery  of  the  King's  debts,  for  (as  Dodridge  observed) 
it  is  for  the  increase  of  his  treasury,  and  the  treasury  is  the 
King's  strength,  and  the  King's  strength  is  vincultim  pads  ani 
nervus  belli,  the  overflowing  fountain  of  his  beneficence  and  .  be- 
nevolence, (d) 

13.  Where  the  donee  of  a  power  of  revocation  commits  a  con- 
tempt against  the  King's  prerogative,  the  lands  may  be  seized  in 
the  same  manner  as  if  he  had  executed  the  power  for  his  own 


(cj  Englefield's  case,  Hardwin  v.  Warner,  ubi  sup. 
(_d)  Sir  Edward  Coke's  case,  2  Roll.  294;  Godb.  289. 
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benefit.  Thus,  wliere  a  man  having  a  power  to  revoke  a  settlement 
went  abroad,  and  the  King  sent  his  privy  seal  to  him,  requiring 
him  to  return  into  the  realm,  which  he  refused  to  do,  upon  oath  of 
the  fact  made  by  the  messenger  by  whom  the  privy  seal  was  sent, 
process  was  issued  against  the  terre-tenants,  and  judgment  was 
given  that  they  should  forfeit  the  lands  for  the  contempt,  (e)(1) 

14.  By  the  7  &  8  Vict.  c.  96,  sect.  11,  it  is  pnacted,  that  all 
powers  vested  in  any  petitioner  whose  estate  shall  have  vested  in 
an  assignee,  which  such  petitioner  might  legally  exercise  for  his 
own  benefit  (except  the  right  of  nominating  any  vacant  ecclesias- 
tical benefice)  should  be  thereby  vested  in  such  as- 
signee or  assignees,  to  be  by  such  assignee  for  assignees  [  *224  ] 
executed  for  the  benefit  of  the  creditors  in  such  man- 
ner as  such  petitioner  might  have  executed  the  same.(/) 

15.  And  here  we  must  notice  the  case  of  a  power  of  appoint- 
ment vested  in  a  bankrupt.  The  statute  of  13  Elizabeth,  c.  7, 
sect.  2,  enables  the  Commissioners  to  dispose  of  any  estate,  for 
such  use,  right  or  title  as  such  offender  then  shall  have  in  the  same, 
"  which  he  may  lawfully  depart  withal."  And  the  statute  of  21 
Jac.  1,  c.  19,  sect.  1,  directs  the  bankrupt  laws  to  be  expounded 
most  favourably  for  the  relief  of  creditors.  We  have  already 
seen  that  a  power  is  a  mere  right  to  declare  the  trust  of  the  estate, 
upon  which  declaration  the  statute  of  uses  immediately  operates. 
It  is  therefore  clearly  a  use,  interest,  or  right,  which  the  bankrupt 
may  lawfully  depart  withal;  and  there  is  considerable  ground  to 
contend  that  the  bargain  and  sale  of  the  commissioners  should 
have  the  same  operation  as  a  due  execution  of  the  power  by  the 
bankrupt  whilst  solvent  would  have  had ;  but  Lord  King  is  said 
to  have  held,  that  in  the  case  of  a  tenant'  for  life,  with  power  to 
charge  lOOZ.,  the  power  was  not  such  an  intsrest  as  would  pass  to 
the  assignees.(^)     And  in  a  case  where  an  estate  was  settled  on 

(e)  Sir  Eobert  Dudlie's  case,  2  Roll.  804,  cited.  See  the  report  in  Lane,  42,  nom. 
Bfix  Y.  liOrd  Nottingham,  ■where  other  points  were  raised. 

(/)  And  see  1  &  2  Vict.  c.  110,  s.  49,  11.  13;  and  see  41  Geo.  3,  o.  10,  s.  26;  53 
Geo.  3,  C.102,  s.  18.  26;  54  Geo.  3,  c.53;  1  Geo.  4,  c.  119,  c.  12;  3  &  4  Vict.  c.  107 
(Ireland),  s.  37.  90;  and  see  supra,  p.  220. 

(g)  See  2  Ves.  3. 

(I)  That  is,  till  the  return  of  the  person  committing  the  contempt,  when  he  is  liable 
to  fime  and  imprisonment.  Sir  William  de  Brittaine's  case,  Dy.  128  b.  pi.  61.  cited. 
The  Fugitive's  case,  Dy.  375  b.  pi.  21;  1  Hawk.  P.  C.  pa.  59,  s.  4. 
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the  father  for  life,  remainder  to  the  son  in  fee,  and  a  power  was 
given  to  the  father  to  raise  5,000Z.  for  his  children,  or  for  the 
benefit  of  creditors,  or  any  other  purpose,  and  the  father  became 
a  bankrupt,  it  was  held  that  the  power  did  not  pass.  (A)  In  a  late 
case,  where  a  bankrupt  had  a  general  power  of  appoiatment,  it  was 
not  contended  that  the  power  was  executed  by  the  bargain  and 
sale,  but  it  was  prayed  that  the  bankrupt  might  execute  the  power 
in  favour  of  the  creditors.     The  bankrupt  demurred,  and  Lord 

Eldon  allowed  the  demutrer.  His  Lordship  held  that 
[  *225  ]  he  *had  no  power  to  compel  the  execution  by  the  bank- 

rujpt  of  the  power,  (t)  He  was  not  called  upon  to  say 
whether  the  power  was  executed  by  the  bargain  and  sale  ;  but 
his  opinion  appears  to  have  been,  that  the  power  did  not  vest  in 
the  assignees  ;  and  upon  a  bill  filed  by  the  assignees  against  the 
purchaser  in  the  same  case,  the  Vice-Chancellor  was  of  that 
opinion.  (A) 

The  general  point  is  put  at  rest  by  the  6th  Geo.  4,  c.  16,  s. 
77, (Z)  which  enacts  that  "  all  powers  vested  in  any  bankrupt, 
which  he  might  legally  execute  for  his  own  benefit  (except  the 
right  of  nomination  to  any  vacant  ecclesiastical  benefice,)  may  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors,  in  such 
manner  as  the  bankrupt  might  have  executed  the  same. 

16.  The  clause  was  properly  confined  to  those  powers  which  he 
might  legally  execute /or  his  own  benefit.  It  may  become  a  ques- 
tion whether  these  words  will  extend  to  a  power  of  leasing  a  set- 
tled estate,  or  other  power  in  a  settlement,  having  for  their  ob- 
ject the  general  benefit  of  the  estate  ;  for  the  act  had  in  view  only 
those  powers  which  would  confer  property  upon  the  assignees  by 
an  exercise  of  the  power.  Therefore  a  power  of  jointuring  would 
not  vest  in  the  assignees ;  for  although  it  is  a  power  which  in  a 

(A)  Assignees  of  Griffith  v.  Griffith,  cor.  Chief  Baron;  Carmar.  2d  Sept.  1818,  MS. 
See  Jenney  v.  Andrews,  6  Madd.  264. 

(i)  Thorpe  v.  Goodall,  17  Ves.  jun.  338.  460,  1  Rose,  40.  But  in  this  case  no  ap- 
pointment was  necessaiy,  the  bankrupt  was  tenant  for  life,  remainder  to  such  uses  as 
he  should  appoint,  remainder  to  the  heirs  of  his  body.  This  remainder  coalesced  with 
the  life-estate  sub  modo,  that  is,  subject  to  the  power,  and  consequently  the  bankrupt 
was  tenant  in  tail.  The  bargain  and  sale  barred  the  estate  tail  and  remainders  over, 
and  also  destroyed  the  power;  and  so  it  has  since  been  held. 

(&)  Thorp  y.  Frere,  N.  C,  M.  T.  1819. 

(I)  And  see  1  &  2  W.  4,  c.  56  ;  and  see  C  W.  4,  c.  14  (Ir.)  s.  91. 
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sense  was  for  the  bankrupt's  benefit,  as  it  would  enable'  him  to 
advance  himself  in  marriage  and  provide  for  his  wife,  yet  the  ex- 
ercise of  it  would  confer  no  benefit  on  the  assignees.  Cases  may 
occur  in  which  a  power  may  be  held  not  to  be  ^ercisa- 
Me  *by  the  assiguees,  although  it  may  enable  the  bank-  [  *226  ] 
rupt  to  vest  actual  property  in  his  own  representatives 
as  part  of  his  assets.  I  allude  to  a  power  in  the  bankrupt  to  ap- 
point property  by  will ;  for,  as  was  observed  in  an  early  case, 
such  a  power  is  personal :  no  other  man  can  make  my  will.(m) 

17.  In  the  1  W.  4,  c.  65,  s.  23,  in  relation  to  the  estates  of 
lunatics,  it  is  enacted,  that  where  any  person,  being  lunatic,  as 
in  the  Act  is  mentioned,  is  seised  or  possessed  of  freehold  and 
copyhold  estates,  either  for  life  or  for  some  other  estate,  with 
power  of  granting  leases  and  taking  fines,  reserving  small  rents. 
on  such  leases  for  one,  two,  or  three  lives  in  possession  or  rever- 
sion, or  for  some  number  of  years  determinable  upon  lives,  or  for 
terms  of  years  absolutely,  such  power  of  leasing,  which  is  or  shall 
be  vested  in  such  person  being  lunatic,  having  a  limited  estate 
only,  shall  and  may  be  executed  by  the  committee  of  the  estate  of 
such  person,  xmder  the  direction  and  order  of  the  Lord  Chancel- 
lor, &c. 

18.  It  may  be  useful  in  this  place  to  refer  to  the  powers  con- 
ferred by  Acts  of  Parliament  on  incapacitated  persons  and  tenants 
for  life,  &c.,  to  convey,  so  as  to  give  effect  to  a  sale  of  a  deceased 
person's  estate,  for  payment  of  the  debts  to  which  it  is  liable,(ra) 
or  so  as  to  give  effect  to  a  binding  contract  made  by  a  testator  in 
his  lifetime,  for  sale  of  his  estate  :(o)  And  the  powers  for  com- 
mittees of  lunatics,  where  the  latter  are  trustees  or  mortgagees, (p) 
and  for  infants,  being  trustees  or  mortgagees,  to  convey  the  trust  or 
mortgaged  estates, (^)  and  for  infants  and  married  women,  and 
committees  of  lunatics,  to  surrender  leases,  and  accept  new  ones 
for  their  own  benefit,(r)  and  for  infants  and  femes 

covert,  *and  committees  of  lunatics,  to  accept  surren-  [  *227  J 

(m)  See  1  Ventr.  131,  per  Hale,  C.  J.;  and  see  Jenney  v.  Andrews,  6  Madd.  264.. 

(«)  1  W.  4,  0.  47,  s.  11,  12. 

(o)  1  W.  4,  c.  60,  s.  17. 

(]))  1  W.  4,  c.  60,  s.  3,  4,  5. 13. 

(g)  1  W.  4,  c.  60,  s.  6,  7.  13. 

(r)  1  W.  4,  c.  65,  s.  12, 18.     " 

Vol.  I.  24 
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ders  and  grant  renewals,  by  ■whicli  their  property  is  bound ;(«) 
and  for  infants  to  grant  leases  of  their  own  property,(i)  and 
like  powers  to  committees  of  Imiatics  ;(m)  and  also  powers  to 
them  to  convey  in  pursuance  of  the  lunatic's  binding  contracts(2;) 
and  for  securing  tie  benefit  of  covenants  for  renewal,  although 
the  party  liable  be  out  of  the  jurisdiction.  (2/)  These  do  not  pro- 
perly belong  to  our  subject,  and  therefore  a  simple  reference  to 
them  must  suffice. 

(s)  1  W.  4,  0.  65,  s.  16;  post,  s.  19,  22;  aii(f  5  &  6  W.  4,  c.  17. 
(<)  1  W.  4,  0.  65,  s.  17. 
{«)  1  W.  4,  c.  §S,  B.  24. 
(i)  S.  27. 

{y)  1  W.  4,  c.  65,  s.  18;  s.  22  as  to  Ireland;  and  see  5  &  6  W.  4,  c.  17,  and  1  &  2 
Vict.  0.  62. 
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*CHAPTER  VI. 


[  *228  ] 


OF  THE   EXECUTION   OP   POWERS. 

We  now  enter  upon  a  large  field  of  inquiry.  I  propose  to  con- 
sider, 1.  The  mode  in  which  a  power  ought  to  be  executed,  par- 
ticularly with  reference  to  the  statute  of  uses.  2.  By  what  words 
and  by  what  instruments  it  may  be  exercised,  where  the  power  is 
silent  in  that  respect.  3.  Where  conditions  or  restrictions  requir- 
ed or  annexed  to  the  execution  of  powers  are  duly  complied  with. 
4.  At  what  time  a  power  may  be  executed,  which  will  involye  the 
consideration  of  partial  executions.  5.  In  what  cases  a  power  is 
well  executed,  where  the  donee  has  not  an  interest  in  the  estate. 
6.  What  is  'deemed  an  execution  of  a  power  where  a  man  has  both 
a  power  and  an  interest ;  and  7th  and  lastly,  What  qualifications 
may  be  annexed  by  persons  executing  powers.  , 


•SECTION  I. 


[  *229  ] 


OF  THE    EXECUTION    OP    POWERS,    PARTICULARLY   WITH    REFERENCE 
TO   THE   STATUTE   OP  USES. 


1.  Appointment   should  be  to  uses  at 

once. 

2.  Appointment  by  construction. 

3.  How  to  be  framed. 

4.  Appointment  and  release.  i 

5.  Limitations  to  bar  dower. 

6.  How  affected  by  late  statute  regulat- 

ing dower. 

7.  Appointment  under  general  power  to 

the  appointment  of  another. 

8.  Powers  of  revocation  implied. 
10.  Common  law  authorities. 


11.  Appointments  under  them  operate  ac- 

cording to  intention. 

12.  >  Opinions  upon  their  operation  with 

13.  3     the  aid  of  the  statute  of  uses. 

14.  Statute  does    not  operate  upon  the 

estate  appointed,  semble. 

15.  Special  authority. 

16.  Letters  of  attorney. 

17.  Revocation  and  appointment  by  the 

same  instrument. 

19.  Appointment  passes  only  the  donor's 

interest. 

20.  Notice  to  the  trustee  of  the  fund. 


1.  First,  then,  we  must  bear  in  mind  that  a  power  is  a  mere 
right  to  limit  a  use.    Now  the  statute,  as  we  have  seen,  executes 
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only  the  first  use,  or,  as  it  is  usually  expressed,  a  use  upon  a  use 
is  void.  This  rule  therefore  renders  it  indispensably  necessary  to 
appoint  immediately  to  the  person  intended  to  take,  unless  the 
parties  are  desirous  that  he  shall  not  have  the  legal  estate  ;  for  if 
the  estate  should  be  appointed  to  A.,  to  the  use  of  B.,  A.  would 
be  the  person  to  whom  the  use  would  arise  under  the  original 
seisin ;  and  by  force  of  the  statute  the  legal  estate  would  be  vestr 
ed  in  him ;  and  the  use  to  B.,  being  limited  to  arise  out  of  the  use 
to  A.,  would  be  void  at  law,  althoug*  good  as  a  trust  in  equity. (a) 
To  apply  this  point  to  practice,  let  us  suppose  an  estate  to  stand 
limited  to  such  uses  as  A.  shall  appoint  by  deed,  to  be 
[  *230  J  executed  in  the  presence  of,  and  attested  by,  two  wit- 
nesses, and  that  A.  is  desirous  of  conveying  the  estate 
to  such  uses  as  B.  shall  appoint.  The  appointment  should  run 
thus :  That  pursuant  to,  and  by  force  and  virtue,  and  in  exercise 
and  execution  of  the  power  or  authority  to  him  the  said  A.  for 
this  purpose  given  or  limited  by  the  hereinbefore  in  part  recited 
indenture,  [the  jieed  creating  the  power,  which  should  always  be 
recited],  and  of  every  or  any  other  power  or  authority  in  anywise 
enabling  him  in  this  behalf,  he  the  said  A.,  doth  by  this  present 
deed,  by  him  sealed  and  delivered  in  the  presence  of  and  attested 
by  the  two  credible  persons  whose  names  are  intended  to  be 
hereupon  indorsed,  as  witnesses  attesting  the  sealing  and  delivery 
of  these  presents,  by  him  the  said  A.,  direct,  limit  and  appoint, 
That  all  that  [parcels  and  general  words] ,  shall  henceforth  remain 
and  be  to  the  use  of  such  person  or  persons,  &c.,  as  B.  shall  ap- 
point in  the  usual  manner.  By  this  mode,  the  estates  which  may 
be  created  by  B.,  under  the  power  vested  in  him,  will  at  once,  by 
force  of  the  statute  of  uses,  attract  the  original  seisin ;  and,  as  we 
shall  hereafter  see,  take  effect  in  the  same  manner  as  if  they  were 
expressly  limited  in  the  deed  creating  the  power.  But  if  the  ap- 
pointment had  been  made  to  B.  and  his  heirs,  to  the  uses,  the 
statute  would  instantly  vest  the  legal  estate  in  B.,  and  the  intend- 
ed uses  would  be  mere  trusts  in  equity. 

2.  In  Rich  v.  Beaumont,(6)  a  question  arose  upon  the  doctrine 
under  discussion,  which  ought  not  to  be  passed  unnoticed.  By  a 
settlement,  an  estate  was  vested  in  trustees  in  fee,  upon  trusts,  but 

(a)  Doe  V.  Haddon,  4  Mann.  &  Byl.  118. 
(6)  3  Bro.  P.  C.  308. 
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the  wife  had  a  general  power  of  revocation  and  appointment, 
which  she  exercised  by  will,  and  devised  the  estate  to  her  son  and 
husband,  and  then  "  she  ordered  and  directed,  that  her  trustees, 
or  such  of  thom  as  should  be  living  named  in  settlement,  should 
convey  their  trust  estate  to  such  uses,  and  for  such  persons  as 
were  named  in  her  will."  Upon  a  bill  filed  in  equity 
by  *the  husband,  to  confirm  the  appointment,  and  obtain  [  *231  J 
a  conveyance  of  the  legal  estate.  Lord  Chancellor  King 
dismissed  it,  and  as  against  the  trustees  with  costs,  declaring,  that 
if  the  husband  had  any  title  to  the  premises  in  question,  his  reme- 
dy was  proper  at  law,  and  not  in  equity.  Prom  this  decree  there 
was  an  appeal  to  the  House  of  Lords  ',  and  for  the  appellant  it 
was  insisted,  that  by  the  clause  in  the  will,  directing  the  trustees 
to  convey  the  estate  to  the  uses  of  the  will,  she  expressly  declared 
her  intention  to  be,  that  the  legal  estate  should  remain  in  the 
trustees.  And  that  if  the  will  was  construed  to  enure  as  a  revo- 
cation of  the  legal  estate  out  of  the  trustees,  rather  than  as  a 
declaration  of  the  trusts  of  that  estate,  the  same  would,  by  such 
construction,  be  made  to  enure  contrary  to  the  express  words 
thereof,  and  contrary  to  the  manifest  intention  of  the  party  therein 
declared.  For  the  respondeat,  it  was  insisted,  that  if  the  will 
was  a  good  revocation,  the  uses  limited  to  the  trustees  were  re- 
voked, and  consequently  their  legal  estate  was  taken  away  and 
vested  in  the  appellant,  and  then  there  was  no  foundation  for  his 
applying  to  a  court  of  equity  to  have  a  conveyance  from  the  trus- 
tees. The  House  of  Lords  reversed  the  decree,  and  ordered  a 
case  to  be  referred  to  the  Court  of  King's  Bench  for  their  opin- 
ion, "  Whether  the  trusts  limited  by  the  will  be  uses  executed,  or 
trusts."  It  does  not  appear  what  the  opinion  of  the  Judges  on 
this  point  was.  There  can  be  little  doubt  but  that  they  agreed 
with  Lord  Chancellor  King.  Where  the  legal  estate  is  required 
to  be  in  trustees,  to  preserve  contingent  remainders,  &c.,  a  clause 
like  that  in  the  above  will  may  weU  be  Kolden  to  operate  as  an 
appointment  to  the  trustees ;  and  the  persons  beneficially  entitled 
will  take  mere  trust-estates  ;  but  where,  as  in  the  above  case,  the 
effect  of  giving  the  legal  estate  to  trustees,  would  merely  be 
to  make  a  conveyance  from  them  necessary,  the  first  appoint- 
ment ought  certainly  to  be  deemed  a  limitation  of  the  use,  so 
as  to  carry  the  legal  estate ;   and  the  subsequent  clause  may 
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[  *232  ]  be  struck  out  as  repugnant  or  *superfluous  :  it  is  an  im- 
material circumstance  that  the  legal  estate  was  by  the 
settlement  vested  in  the  trustees,  for  the  simple  exercise  of  the 
power  would  divest  it  out  of  them ;  so  that  it  required,  in  effect, 
an  appointment  for  the  purpose  of  leaving  the  legal  estate  in  the 
trustees,  after  the  beneficial  interest  was  appointed  to  another 
under  the  power. 

3.  It  will  be  collected  from  the  precedent  in  a  preceding  page, 
1st,  that  the  deed  executing  the  po#er  should  be  expressed  to  be 
in  exercise  of  it ;  2dly,  of  every  other  authority  enabling  the 
-donee  in  that  behalf ;  and  3dly,  that  it  should  be  shown  in  the 
body  of  the  deed  that  the  formalities  required  to  the  execution  of 
the  power  are  complied  with.  Every  well-drawn  deed  of  appoint- 
ment embraces  these  three  points ;  the  first  clearly  evinces  the 
intention  of  the  person  executing  the  power,  which  is  particularly 
necessary  where  he  has  an  interest  as  well  as  a  power  ;  the  second 
guards  against  any  misrecital  of  the  deed  creating  the  power,  and 
in  some  cases  has  reached  powers  which  have  been  understood  to 
be  extinguished ;  and  the  third  affords  internal  evidence  of  the 
-ceremonies  having  been  complied  "with.  And  moreover,  the  attes- 
tation indorsed  on  a  deed  executuig  a  power  should  always  state 
precisely  that  the  formalities  were  attended  to.  How  far  these 
circumstances  are  absolutely  essential  to  the  valid  execution  of  the 
power  will  appear  hereafter,  (c) 

4.  Where  a  man  has  both  a  power  and  an  interest,  for  example 
a  general  power  of  appointment,  with  the  fee,  or  any  less  estate 
in  default  of  appointment,  he  is  constantly  made  not  only  to 
exercise  his  power,  but  also  to  convey  his  interest.  (1)     This  may 

(c)  As  to  the  first  and  second,  see  post,  s.  6;  and  as  to  the  third,  see  post,  s.  3. 

(1)  Where,  by  the  terms  of  a  will,  a  mere  nalsed  power  was  given  to  the  executor 
to  sell  the  real  estate  of  the  testator,  when  the  youngest  child  should  reach  the  age  of 
twenty-one;  and,  after  paying  the  debts  and  securing  the  dower  of  the  widow,  to  di- 
Tide  the  residue  of  the  money  among  the  children ;  and,  before  the  time  appointed 
for  the  sale,  one  of  the  children  sold  and  conveyed,  by  a  quit  claim  deed,  and  for  a 
valuable  consideration,  all  his  interest,  &e.,  being  one  fifth  part,  in  the  real  estate, 
describing  it  by  metes  and  bounds,  it  was  held,  that  the  power  given  to  the  executor, 
"being  a  mere  naked  power  to  sell,  the  real  estate  descended  to  the  heirs  of  the  testa- 
tor, subject  to  the  execution  of  the  power;  that  the  quit  claim  deed  transferred  to  the 
.purchaser  all  the  interest  of  the  child  who  executed  it ;  the  whole  estate  still  remain- 
ing subject  to  the  power;  and  that,  when  the  estate  was  sold  by  the  executors,  the 
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appear  to  be  unnecessary,  as  the  execution  of  the  power  divests 
the  estates  limited  in  default  of  its  execution ;  but  it  is  resorted 


purchaser  was  entitled  to  hia  grantor's  share,  being  one  fifth  part,  of  the  surplus 
money  arising  from  the  sale.    Reed  y.  Underhill,  12  Barb.  113. 

A  person  having  an  interest  in  real  estate  conveyed  it  to  trustees,  to  such  uses, 
after  his  decease,  as  he  by  his  last  will  should  direct  and  appoint.  Afterwards  he 
made  a  will  devistng  said  interest  and  the  income  to  certain  trustees  for  certain  uses; 
and  gave  all  the  rest  and  residue  of  his  estate  to  his  executors  in  trust  for  other  pur- 
poses. Subsequently  he  executed  a  codicil  by  which  he  revoked  the  devise  of  said 
interest,  and  the  income  thereof,  and  confirmed  his  will  except  so  far  as  it  was  re- 
voked by  the  codicil.  Held,  that  the  testator  had  an  estate  in  the  premises  as  well 
as  a  power  to  appoint ;  that  the  will  was  an  election  to  devise  as  owner,  and  not  to 
appoint ;  that  the  residuary  clause  carried  the  estate ;  and  that  the  republication  of 
his  will  showed  his  intention  that  it  should.     Birdsall  v.  Richards,  6  Harris,  256. 

Where  an  appointment  is  made  under  a  general  power  of  appointment  not  prescrib- 
ing the  mode,  it  should  be  made  in  such  a  way  as  to  pass  title  to  the  property,  if  it 
was  owned  absolutely  by  the  person  making  the  appointment.  Knight  v.  Yarbo- 
rough,  4  Rand.  .566. 

So,  in  such  case,  an  oral  declaration  of  the  gift  of  slaves  to  the  appointee  by  the 
person  having  the  power,  without  delivering  the  possession  of  the  property,  will  not 
pass  the  title,  and  such  appointment  is  void.     lb. 

Where  an  appointment  is  made  to  several  persons  entitled,  at  different  times,  or  in 
unequal  portions,  and  a  residue  remains  unappropriated,  the  appointees  will  be  al- 
lowed to  participate  in  such  residue,  by  bringing  the  value  of  their  several  appoint- 
ments, at  the  time'they  were  made,  into  account,  without  accounting  for  interest,  or 
profits,  or  increase,  since  they  were  received.    lb. 

Where  one  having  a  power  of  appointment,  among  certain  persons,  dies  without 
fully  executing  it,  those  appointees  who  have  received  anything  can  claim  a  share  of 
the  residue  only  by  bringing  what  they  have  received  into  the  collatio  bonorum. 
Knight  V.  Yarborough,  Gilmer,  27. 

Where  property  is  given  by  a  testator  to  his  wife,  with  power  to  sell  or  dispose  of 
it  among  children  and  grandchildren,  and  she  gives  a  part  of  the  property  to  a  son- 
in-law,  and  nothing  to  some  of  the  children  and  grandchildren,  it  was  held  to  be  an 
imperfect  execution  of  the  power,  and  void.    lb. 

Where  property  is  given  to  one,  with  power  of  appointment  among  certain  persons, 
it  must  be  distributed  among  all  such  persons,  so  that  all  shall  have  some  portion 
of  it.    lb. 

The  appointee  of  a  person,  having  a  mere  power  to  appoint  by  will,  takes  under 
the  instrument  creating  the  power  and  a  judgment  against  the  executor  of  the  will 
does  not  affect  the  property.    Smith  v.  Garey,  2  Dev.  &  Bat.  Ch.  42. 

But,  if  the  appointment  was  gratuitous,  under  an  absolute  power  to  appoint  by 
will  at  the  pleasure  of  the  donee  of  the  power,  the  appointee  will  be  deemed  a  trustee, 
for  the  creditors  of  the  appointee,  and  such  appointee  will  not  be  relieved  against  a 
sale  of  the  property  on  execution  against  the  executor  of  the  appointor,  for  a  debt  of 
the  testator,  except  upon  payment  of  such  debt.    lb. 

Where  property  is  devised  to  trustees  in  trust  to  convey  the  same  to  such  person 
or  persons  as  A.  shall  appoint,  and  in  case  of  his  death,  living  his  wife,  without 
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to  in  most  cases,  to  guard  against  the  power  having  been  suspend- 
ed or  destroyed,  in  some,  to  guard  against  any  defect  in 
[  *233  J  the  creation  of  the  *power.  The  correct  mode  of  effect; 
ing  this  is,  first,  to  exercise  the  power,  and  limit  the 
estates  to  the  uses  afterwards  declared  :  and  then,  by  a  separate 
witnessing  part,  to  convey  the  estate  to  the  intended  uses.  In- 
deed this  should  always  be  done  where  the  fee-simple  is  intended 
to  be  conveyed  to  uses,  although,  as  we  shall  hereafter  see,  if  the 
estate  be  limited  and  appointed,  gra»ted  and  released  to  A.,  to 
the  uses,  the  courts  will  endeavour  to  construe  the  conveyance  a 
release,  and  to  consider  the  words  of  appointment  as  mere  sur- 
plusage, in  order  to  effectuate  the  intention,  (rf)  This,  however, 
cannot  be  done  where  the  conveying  party  has  not  the  fee  in  de- 
fault of  appointment. 

Where  it  is  intended  to  vest  the  fee-simple  in  the  party  to  whom 
the  appointment  and  release  are  made,  although  it  would  certainly 
be  an  inartificial  mode  of  conveyance,  yet  a  deed,  in  which  the 
appointment  and  release  were  blende^.,  would  effectually  vest  the 
fee  in  the  appointee  and  releasee,  and  be  entirely  free  from  objec- 
tion. But  although  it  is  usual  not  only  to  exercise  the  power,  but 
also  to  convey  the  interest,  yet  even  a  purchaser  would  not  be 
entitled  to  require  a  conveyance-  of  the  interest,  limited  in  default 
of  appointment,  unless  it  could  be  conveyed  by  a  simple  deed. 
There  are  many  cases  in  which  a  purchaser  is  compelled  to  take 
an  estate  merely  under  an  execution  of  a  power,  as  where  in  de- 
fault of  appointment,  the  estate  is  limited  in  strict  settlement. 

5.  The  usual  limitation  to  bar  dower  was  to  such  uses  as  the 
purchaser  should  appoint ;  and  in  default  of  appointment,  to  him 

(d)  Vide  infra,  sect.  6. 

maikiiig  such  appointment,  then,  according  to  the  appointment  of  the  wife  of  A.  to 
defeat  the  power  of  appointment  by  the  wife  of  A.  there  must  he  an  actual  execution 
of  the  power  by  him  in  the  form  required  by  the  power.  Haslem  v.  Bean,  2  Taylor, 
279. 

A  direction,  by  A.  to  the  trustees,  to  convey  the  property  to  such  persona  as  they, 
in  their  discretion,  shall  deem  best,  is  not  an  executioa  of  the  power,  and  does  not 
d^eat  the  power  of  appointment  by  A.'s  wife  after  his  decease.    lb.    , 

A  power  to  appoint  by  will  cannot  be  executed  by  deed.  Bentham  v.  Smith,  1 
Chev.  33,  2d.  Part. 

An  appointment  to  children  does  not  authorize  an  appointment  to  grandchildren. 
J^rnagin  r.  Oonway,  2  Humph.  60. 
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for  life,  remainder  to  a  trustee  and  his  heirs  during  the  life  of  the 
purchaser,  in  trust  for  liim,(I)  remainder  to  the  purchaser  in  fee. 

•  (I)  Instead  of  limiting  the  estate  to  the  trustee  and  his  heirs,  it  is  sometimes  limit- 
ed to  him,  his  executors  and  administrators,  it  being  understood  that  executors  or 
administrators  may  take  as  special  occupants.  Lord  Hardwioke  always  treated  this 
point  as  clear;  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  61;  Williams  v. 
Jekyll,  2  Ves.  681 ;  Westfaling  v.  Westfaling,  3  Atk.  460;  7  Ves.  jun.  446,  cited  from 
Lord  Hardwicke's  notes ;  and  Lord  Eldon  expressed  the  safce  opinion ;  see  Ripley  v. 
Waterworth,  7  Ves.  jun.  425.  But  in  the  case  of  Campbell  v.  Sandys,  1  Soh.  and  Lef. 
281,  Lord  Eedesdale  said,  that  the  old  authorities  seemed  the  other  way,  and  if  the 
case  were  before  him,  he  should  feel  great  difficulty  in  determining  according  to  the 
apparent  opinion  of  Lord  Hardwicke.  Lord  Redesdale,  in  support  of  his  opinion, 
referred  to  two  cases  stated  in  2  Ro.  Abr.  tit.  Occupant  (G) '  2  and  3 ;  the  first  of  which 
is  reported  in  Dyer,  328  b,  pi.  10,  and  in  Leonard's  third  volume,  p.  35,  by  the  name 
of  Lord  Windsor's  case,  and  is  stated  by  Rolle  as  a  determination,  that  if  a  lease  be 
made  of  land  to  a  man  and  his  executors  pur  autre  vie,  the  executor  shall  be  special 
occupant,  although  it  shall  be  freehold.  He  also  referred  to  Comyn's  Digest,  Estates, 
(F  ],)  tit.  Occupant,  where  the  case  in  Dyer  is  stated  as  a  decision,  that  the  executor 
shall  not  have  the  land  as  special  occupant,  for  an  occupant  has  the  freehold,  which 
an  executor  cannot  take;  and  Comyn  also  refers  to  the  second  case  stated  by  Rnlle,  as 
an  authority  for  this  point.  "  That  case,"  Lord  Redesdale  added,  "  which  was  long 
subsequent  to  the  case  in  Dyer,  is  certainly  in  conformity  to  the  opinion  of  Comyn; 
and  according  to  Salter  v.  Butler,  Moore,  664,  Cro.  Eliz.  904,  Yelv.  9;  and  the  law 
seems  to  have  been  understood  by  Peere  Williams,  3  P.  W.  264,  note  [D]  as  so  settled, 
though  Peere  Williams  does  not  appear  satisfied  with  it." 

Now  it  is  not  too  much  to  say,  that  no  point  is  in  practice  considered  more  clear 
than  that  an  executor  or  administrator  may  take  a  freehold  estate  as  special  occupant. 
The  contrary  opinion  seems  to  have  arisen  from  the  case  of  a  corporeal  hereditament, 
of  which  there  may  be  an  occupancy,  and  the  case  of  an  incorporeal  hereditament,  as 
a  rent,  of  which  there  cannot  be  any  occupancy,  having  been  confounded.  Rolle 
seems  to  have  drawn  a  just  conclusion  from  the  case  in  Dyer  and  Leonard.  It  appears 
to  have  been  taken  for  granted  in  that  case,  that  an  executor  might  be  a  special  occu- 
pant, but  there  the  tenant  pur  autre  vie 'ha.di  made  a  lease;  and  the  question  was, 
whether  the  lessee  should  not  be  occupant.  In  the  next  case  stated  by  Rolle,  the  de- 
termination was,  that  of  a  freehold  rent  the  executor  could  not  be  special  occupant. 
Lord  C.  B.  Comyn  without  doubt  confounded  these  cases ;  for,  in  support  of  his  posi- 
tion, that  an  executor  cannot  take  a  freehold  as  special  occupant,  he  refers  at  once  to 
the  case  in  Dyer,  and  the  last  case  in  Eolle,  whereas  that  case  turned  upon  a  corpo- 
real, this  upon  an  incorporeal,  hereditament:  no  two  cases  can  be  more  distinct. 
The  reason  stated  by  Comyn,  "  that  an  occupant  has  the  freehold,  which  an  executor 
cannot  take,"  is  copied  from  Rolle's  last  case;  but  thei-e  the  reason  is,  "  because  that 
that  [viz.  the  rcni]  is  a  feehold,  which  cannot  descend  to  the  executor,"  and  not  that 
a  freehold  generally  may  not  be  taken  by  an  executor  as  special  occupant.  The  case 
of  Salter  v.  Butler,  which  is  referred  to  by  Comyn  and  by  Lord  Redesdale,  was  also 
the  case  of  a  rent,  and  there  the  claim  was  by  an  admiaistrator,  and  the  rent  was 
granted  to  the  intestate,  his  executors  and  assigns,  so  that  he  could  not  claim  as  an 
occupant,  because  the  interest  was  not  capable  of  occupancy,  not  by  the  grant,  because 
he  was  not  an  assignee.     As  to  Peere  Williams,  he  simply  refers  to  the  second  case 
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[  *234 — *235  ]  This  limitation  had  two  objects:  the  one  to 
enable  the  purchaser,  by  an  exercise  *of  his 
power,  to  convey  the  estate  without  the  concurrence  of  his  trustee^ 
and  the  other  by  interposing  the  limitation  to  the  trustee,  to  pre- 
vent the  fee  from  vesting  in  the  purchaser  in  default  of  appoinl?- 
ment,  (for  it  was  formerly  doubted  whether  a  right  of  dower 
attaching  on  an  inheritance  could  be  defeated  by  the  execution  of 
the  power,)  (e)  and,  at  the  same  time,  to  leave  no  legal  estate 
outstanding,  when  the  object  for  wlftch  it  was  created  had  ceased 
to  exist.  (/)  When  the  owner  sold,  although  it  was  clear  that 
by  virtue  of  his  power  he  might  convey  the  fee  to  the  purchaser, 
yet  I  may  say  that  it  was  almost  the  universal  practice  of  the 
Profession,  not  only  to  make  the  vendor  exercise  his  power,  but 
also  to  make  the  vendor  and  his  trustee  convey  their  interests  in 

default  of  appointment.  Sometimes  a  difficulty  arose  in 
[  *236  ]  procuring  the  concurrence  of  the  trustee ;  and  if  *the 

purchaser  was  satisfied  that  the  power  was  well  created, 
and  was  in  existence,  he  might  safely  dispense  with  his  concur- 
rence. But  if  this  were  not  the  case,  the  purchaser  ought  to  have 
insisted  on  the  trustee  joining,  because  the  entire  fee  simple  could 
not  be  gained  without  a  conveyance  from  him.  Besides,  it  might 
turn  out  that  the  owner  had  destroyed  his  power,  and  forfeited 
his  life-estate ;  in  which  case  the  freehold  in  possession  would  be 

in  BoIIe,  to  show  that  an  executor  cannot  be  a  special  occupant  of  a  rent,  although  he 
seems  to  think  that  upon  principle,  an  executor  might  be  a  special  occupant  of  even  a 
rent  as  well  as  an  heir;  so  that  if  his  opinion  should  be  thought  to  bear  upon  the 
point,  it  is  in  favour  of  the  executor's  ability  to  take  as  special  occupant. 

Lord  C.  B.  Gilbert  has  taken  the  precise  distinctions  on  this  head,  for  which  he 
refers  to  Rolle's  Abridgment  and  the  case  In  Dyer.  That  learned  writer  lays  it  down 
as  clear,  that  an  executor  may  take  a  freehold  as  special  occupant:  for  though  it  be  a 
freehold,  which  in  course  of  law  would  not  go  to  executors,  yet  they  may  be  designed' 
by  the  particular  words  in  the  grant  to  take  as  occupants ;  and  such  designation  will 
exclude  the  occupation  of  any  other  person,  because  the  parties  themselves,  who  orig- 
inally had  the  possession,  have  filled  it  up  by  this  appointment.  But,  he  adds,  that 
if  a  rent  be  granted  to  J.  S  and  his  executors,  during  the  life  of  B.,  by  the  death  of 
J.  S.  the  rent  is  determined,  because  the  executors  cannot  take  as  special  occupants, 
since  the  nature  of  the  thing  lying  in  agreement  is  not  capable  of  occupation ;  nor  oaa 
they  take  by  the  grant,  because  then  they  must  taiko  as  representatives,  which  they 
cannot  be  of  a  freehold;  and  the  law  will  not  permit  people  at  their  pleasure  to  vary 
the  course  of  descent.  Bao.  Abr.  tit.  Estate  for  Life,  s.  3 ;  and  see  Savery  v.  Dyer, 
Ambl.  140. 

(c)  Vide  infra. 

(/)  See  D.  (I)  to  Glib,  on  Uses,  p.  321. 
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Vested  in  the  trustee,  and  an  ejectment  could  not  be  maintained 
under  a  conveyance  in  which  he  did  not  join.  Whether  a  pur- 
chaser was  in  all  cases  entitled  to  insist  upon  the  concurrence  of 
the  trustee  was,  perhaps,  not  a  clear  point.  In  a  case  nearly  ' 
similar  to  this,  in  the  year  1748,  Mr.  Marriott  and  Mr.  Wilbrar- 
ham  thought  that  the  purchaser  could  not  insist  upon  the  concur- 
rence of  the  trustee,  but  this  appears  to  have  proceeded,  in  a  great 
measure,  from  their  opinion^  that  in  the  case  before  them  the 
limitation  to  the  trustee  was  contingent.  Mr.  Booth  thought  the 
limitation  a  vested  remainder ;  and  he  considered  the  trustee  to 
be  a  necessary  party  to  join  in  the  conveyance  to  the  purchaser. 
He  said,  although  it  were  true,  that  if  the  vendor's  power  remained 
entire,  untouched,  unextinguished,  or  suspended,  then  the  use 
might  well  enough  arise  to  the  purchaser ;  yet  he  might  venture 
to  affirm  he  never  saw  a  deed  settled  with  good  advice,  but  what 
not  only  contained  an  appointment  in  virtue  of  the  power,  but  also 
a  grant  by  way  of  conveying  the  estate  and  interest  of  the  vendor, 
and  all  claiming  under  or  in  trust  for  him.  The  parties  agreed 
to  be  bound  by  Mr.  Filmer's  opinion ;  and  he  thought  with 
Mr.  Booth,  that  the  purchaser  was  entitled  to  require  the  concur- 
rence of  the  trustee,  who  accordingly  joined,  (g-) 

6.  The  above  observations  have  been  retained,  as  they  are  of  gen- 
eral application  ;  but  the  late  statute,  which  has  placed  the  wife's 
dower  in  the  husband's  power,  has  of  course  rendered 

it  no  longer  necessary  to  adopt  such  a  set  *of  limita-  [  *237  ] 
tions,  except  indeed  as  to  a  man  who  was  married  on 
or  before  the  1st  of  January,  1834 ;  in  whose  case,  either  the  gen- 
eral limitations  above  mentioned  must  be  adopted,  or  if  the  limita- 
tions are  confined  so  as  to  guard  against  the  present  wife's  dower 
only,  there  should  also  be  contained  in  the  conveyance  a  declara- 
tion that  no  future  wife  shall  be  dowable  out  of  the  estate. (A) 

7.  In  a  preceding  page  the  case  is  put  of  an  estate  being  con. 
veyed  to  such  uses  as  A.  shall  appoint,  and  of  his  desire  to  convey 
the  estate  as  B.  shall  appoint.  Perhaps  there  is  no  conveyancer  to 
whom,  in  the  early  part  of  his  professional  life,  a  doubt  has'  not 
presented  itself  in  regard  to  the  validity  of  such  an  appointment. 
Two  objections  have  been  made  to  it  which  have  come  within  the 
observation  of  the  writer ;  the  one,  that  it  is  contrary  to  a  known 

(g-)  2  vol.  Ca.  and  Opin.  29,  and  MS.  in  tot.  verbis.      (A)  3  &  4  W.  4,  o.  105. 


288  STTGDBN  ON  POWERS. 

principle  that  a  power  cannot  be  delegated ;  and  the  other  that  it 
is  a  new  attempt  at  a  perpetuity.  Both  these  objections  are  easily 
answered.  As  to  the  first,  the  rule  that  a  power  cannot  be  delegat- 
ed, is  not,  as  we  have  seen,  a  general  inflexible  rule,  but  is  simply 
a  regulation,  that  a  confidence  reposed  in  one  cannot  by  him  be 
delegated  to  another,  (i)  This  rule  therefore,  is  inapplicable  to 
the  case  before  us.  For  no  confidence  was  reposed  in  A.,  but  the 
estate  was,  merely  for  his  own  convenience,  conveyed  to  such  uses 
generally  as  he  should  appoint.  In  regard  to  the  second  objection, 
the  limitation  has  no  greater  tendency  to  a  perpetuity  than  a  simple 
conveyance  in  fee.  Under  the  power  in  question,  the  donee  may 
tie  up  the  estate  for  exactly  the  same  period,  but  not  longer  than 
he  could  were  he  seised  in  fee.  This  will  be  explained  hereafter. 
(A;)  To  recur  once  more  to  the  natwre  of  powers,  let  us  put  the 
same  case  before  the  statute.  A.  seised  in  fee,  in  trust  to  dispose 
of  it  as  B.  shall  direct ;  B.  directs  A.  to  dispose  of  it  as  C.  shall 
direct.  To  this  no  objection  can  possibly  be  framed. 
[  *238  ]  Then  "comes  the  statute,  which  does  not  operate  with  ef- 
fect till  the  last  power  is  exercised.  When  B.  exercises 
his  power,  it  in  truth  operates  as  a  transfer  of  his  equitable  estate 
or  right,  and  the  seisin  originally  created  whether  it  remain  in  A. 
or  be  in  nubibus,  or  in  terra  incognita,  or  in  custodia  legis  waits 
until  estates  are  raised  by  C.'s  power  ;  and  when  this  last  power 
is  exercised,  and  not  till  then,  the  statute  transfers  the  legal 
estate. 

8.  A  power  to  appoint  includes  in  itself  a  power  to  revoke  ;(1) 
and  a  power  do  an  act  which  can  only  be  effected  by  an  appoint- 
ment, authorizes  an  appointment,  and  therefore  a  revocation, 
"Whatever,  for  example,  be  the  form  in  which  a  power  of  sale  is 
given,  it  will  operate  as  a  power  of  revocation  and  a  new  appoint- 
ment, and  may  be  executed  accordingly.  In  the  Bishop  of  Ox- 
ford V.  Leighton,  a  direction,  that  a  releasee  to  uses  in  settlement 
should  convey  to  such  uses  as  A.  should  appoint,  was  held  to 
amount  to  a  power  of  revoking  and  limiting  new  uses,  although  the 
proviso  was  unskilfully  penned.  (Z) 

(i)  Vide  supra,  oh.  5,  sect.  1. 
(fe)  Vide  infra,  ch.  10,  sect.  1. 
{I)  2  Vera.  367;  supra,  oh.  3. 

(1)  See  note,  post,  p.  463. 
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9.  We  shall  hereafter  see  how  old  powers  of  sale  and  ex- 
change,(m)  and  of  appointing  new  trustees, (w)  were  usually  ex- 
pressed, and  the  manner  in  which  they  are  executed,  which  will 
further  elucidate  the  doctrine  under  discussion. 

10.  The  distinctions  taken  in  a  preceding  chapter,  between 
powers  deriving  their  effect  from  the  statute  of  uses  and  common- 
law  authoritiee,  will  have  led  the  reader  to  observe,  that  the  ob- 
servations in  the  opening  of  this  chapter,  as  to  the  necessity  of 
appointing  to  the  uses  at  once,  do  not  apply  to  common-law  powers. 

11.  Where  the  power  is  given  by  will,  without  a  seisin  to  serve 
the  estates  to  be  created,  it  is  a  mere  common-law  authority ;  and 
therefore  an  appointment  by  virtue  of  such  a  power  to 

A.,  to  uses,  would  not  of  itself  vest  the  legal  *estate  in  [  *239  J 
A.,  but  would  give  the  legal  estate  to  the  real  objects  of 
the  appointment.  The  appointment  merely  operates  as  the  de- 
signation of  a  person  to  take  under  the  will,  and  the  intention  of 
the  parties  must  govern  the  direction  of  the  legal  estate ;  the 
question  is  free  from  the  technical  objection  of  a  use  upon  a  use. 

12.  It  has  however  been  laid  down,(o)  that  an  authority  to  A. 
to  sell,  given  by  will,  will  enable  A.  to  confer  a  title  to  the  legal 
estate ;  and  as  the  exercise  of  this  authority  passes  a  common- 
law  seisin,  an  use  may  be  declared  of  such  seisin  :  such  use  will 
be  executed  by  the  statute  for  transferring  uses  into  possession. 
Thus  if  A.,  having  an  authority  to  sell  or  mortgage,  bargain  and 
sell  to  B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  B.  will  have 
the  legal  seisin  by  the  rules  of  the  common-law,  and  this  seisin 
wiU  be  drawn  out  of  him  by  the  operation  of  the  statute  of 
uses,  and  vested  in  C.  and  his  heir.  For  this  use  in  favour 
of  C.  is  not  open  to  the  objection  of  being  an  use  on  an  use,  or  an 
use  in  the  second  degree.  It  is  an  use  declared  of  a  common- 
law  seisin. 

The  like  observation,  it  is  said,  is  applicable  to  bargains  and 
sales  by  commissioners  of  bankrupt,  and  under  the  land-tax  acts, 
and  other  acts  conferring  authorities.  But  if  such  a  bargain  and 
sale  be  so  made  to  and  to  the  use  of  B.  and  his  heirs,  by  one  entire 
clause,  or  to  B.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  by 
several  clauses,  with  a  further  limitation  to  the  use  of  C.  and  his 
heirs,  then  the  use  declared  in  favour  of  C.  will  be  a  mere  trust 

(m)  Infra,  ch.  18.  (n)  Infra,  ch.  19.  (o)  2  Prest.  Abstr.  247. 
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or  equitable  estate,  since  the  use  declared  in  favour  of  B.  renders 
any  further  declaration  of  use  repugnant.  An  alternate  or  shift- 
ing use  is  not  open  to  this  objection.  But  these  positions  cannot 
be  passed  without  observation. 

13.  We  have  seen  that  Mr.  Booth  was  once  of  opinion,  al- 
though he  did  not  adhere  to  it,  that  powers  under  wills  are  not 
like  powers  under  conveyances  operating  by  way  of  use.     The 

execution  of  a  power  under  a  devise  is  not,  he  said, 
[  *240  ]  *the  limitation  of  a  use,  n8,  not  where  there  the  devise 

is  to  uses,  as  where  there  is  a  devise  to  J.  S.  and  his 
heirs  to  the  use  of  A.  for  life,  remainder  to  B.  in  tail,  with  power 
for  A.  to  limit  a  jointure,  or  lease,  or  charge  :  here  there  will  be 
no  seisin  in  J.  S.,  consequently  no  such  use  in  A.  or  B.  as  is  exe- 
cuted by  the  statute  of  uses  ;  consequently  the  execution  of  the 
power  is  no  use,  it  operates  as  a  devise  under  the  statute  of  wills. 

14.  If  Mr.  Booth's  opinion  were  correct,  it  would  be  unimpor- 
tant to  consider  whether  powers  in  wills  were  raised  by  a  seisin 
or  not.  But  that  view  does  not  appear  to  be  correct.  Where, 
therefore,  a  seisin  is  raised  by  the  will,  and  it  operates,(p)  the 
appointment  will  create  a  use,  and  there  cannot  be  a  use  upon  an 
use.  But  where  there  is  no  seisin  to  serve  the  power,  but  the  testa- 
tor devises  at  once,  for  example,  that  A.  shall  sell ;  upon  a  sale  to 
B.,  the  latter  takes  by  force  of  the  will,  and  as  the  will  itself 
might  have  raised  a  seisin  to  serve  uses,  so  it  may  be  said  the  tes- 
tator may  authorise  such  a  seisin  to  be  created  ;  and  therefore,  if 
such  an  intention  is  shown  or  can  be  collected  from  the  power, 
uses  may  be  declared  of  B.'s  seisin.  The  case  appears  to  resolve 
itself  into  the  intention  of  the  creator  of  the  power.  The  true 
opinion  perhaps  is,  that  the  statute  has  no  application  in  such 
cases  of  common-law  powers,  for  the  power  did  not  intend  that 
the  appointee  should  take  a  new  seisin,  but  that  the  appointee 
should  have  the  estate  fixed  in  him,  and  his  seisin  may  fairly  be 
considered  one  upon  which  the  statute  cannot  operate.  But  still 
the  operation  of  the  appointment  would  be  the  same ;  for  as  the 
object  of  such  a  power  of  sale,  for  example,  is  to  sell,  and  by  fair 
implication  it  might  be  considered  to  confer  a  power  to  convey  to 
the  purchaser,  or  as  he  shall  direct  to  give  effect  to  the  sale,  an 
appointment  to  A.  to  uses,  although  it  should  be  held  not  to  vest 

(p)  Vide  supra,  p.  171. 
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an  estate  in  A.,  upon  which  uses,  properly  so  called,  could  be 

raised,  would  yet  carry  the  estate  as  an  appointment 

'under  the  authority  to  the  persons  really  intended  to  [  *241  ] 

take  the  legal  interest ;  and  thus  an  appointment  to  A. 

and  his  heirs  to  the  common  uses  to  bar  dower,  would  carry  the 

legal  estate  to  the  cestui  que  use,  upon  the  true  meaning  of  the 

power  and  the  intent  of  the  deed  executing  it. 

15.  Where  the  common-law  power  is  a  special  one,  as  to  ap- 
point to  children,  it  is  settled  that  a  release  to  a  trustee  to  the  use 
of  the  children  will  vest  the  estate  in  the  children,  certainly  not 
by  the  aid  of  the  statute,  but  by  force  of  the  power.  This  seems 
in  a  great  measure  to  decide  the  general  question.  The  point 
was  decided  in  the  case  of  Tomlinson  v.  Dighton,(g')  where  the 
power  was  a  common  law  one  to  the  testator's  wife,  who  was  made 
tenant  for  life,  to  dispose  of  according  to  her  pleasure,  provided 
it  were  to  some  one  of  the  testator's  children.  The  wife,  who 
had  married  again,  by  lease  and  release,  reciting  the  will,  granted 
the  estate  to  trustees  and  their  heirs  to  the  use  of  herself  for  life, 
sans  waste,  remainder  to  the  use  of  Hester  the  testator's  daugh- 
ter, and  the  heirs  of  her  body,  remainder  to  the  use  of  William 
the  testator's  son,  and  his  heirs.  In  the  deed  of  release  there 
was  a  covenant  to  levy  a  fine  to  the  uses  above  mentioned,  which 
fine  was  accordingly  levied.  The  question  was,  whether  the 
estate  passed  to  Hester,  and  it  was  held  that  it  did.  The  convey- 
ance of  course  passed  the  widow's  life-estate.  It  was  argued  that 
the  release  operated  as  an  appointment,  and  that  the  appointee 
was  in  under  the  will,  and  did  no  way  derive  her  interest  from 
the  estate  of  the  trustees  in  the  release.  The  Court  held  that 
this  conveyance  by  way  of  lease  and  release  was  an  effectual 
though  improper  execution  of  the  power.  According  to  the  judg- 
ment as  reported  in  10  Mod.,(r)  the  Court  observed,  "  that  as  to 
the  objection  that  it  was  executed  by  a  conveyance  to  the  parties 
and  not  trustees,  they  answered  that  these  powers  are  executed 
by  all  sorts  of  conveyances."  The  objection  no  doubt 
really  was,  *that  the  conveyance  was  to  trustees  and  [  *242  J 
not  to  the  parties.  The  judgment  was  founded  upon 
the  opinion  of  the  Court,  that  the  children  would  be  ia  not  by 
virtue  of  the  conveyance,  but  by  the  will.     Where  a  power  by 

(g)  1  P.  Wins.  149,  and  infra.  (r)  73. 
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will  is  given  through  the  medium  of  a  devisee  to  uses,  if  it  should 
be  thought  that  it  operates  under  the  statute,(s)  the  appointment 
must  receive  the  same  construction  as  an  appointment  under  a 
like  power  created  by  deed. 

16.  Powers  under  wills  and  deeds  are  both  distinguishable 
from  a  power  to  convey  an  estate  under  a  letter  of  attorney; 
The  estates  raised  by  the  execution  of  a  power  (whether  it  be 
created  by  deed  or  will)  take  effect  as  if  limited  in  the  instrument 
creating  the  power.  A  devise  of  an^uthority  is  within  the  stat- 
ute of  wills, (^)  and  when  the  authority  is  exercised  the  estates 
created  by  it  come  in  lieu  of  the  authority.  In  the  case  of  a  deed 
creating  a  power,  the  seisin  or  interest  to  serve  the  estates  is 
actually  raised  by  the  deed  itself,  and  the  estates  limited  under 
the  power  accordingly  derive  their  essence  from  that  seisin ;  but  in 
the  case  of  a  common  letter  of  attorney,  no  seisin  is  created,  nor 
does  the  estate  pass  by  or  by  virtue  of  the  power,  which  merely 
authorizes  the  attorney  to  convey  the  estate  in  the  name  of  the  prin- 
cipal. The  conveyance  is,  in  fact,  the  deed  of  the  principal,  and 
it  is  considered  as  executed  by  him.  It  is  therefore  necessary 
that  the  deed  should  be  an  operative,  independent,,  and  substantive 
conveyance,  (m)  And  the  land  may  consequently  be  conveyed  to 
one  to  uses,  and  the  statute  will  execute  the  uses.  The  estates 
created  will  depend  simply  on  the  instrument  in  which  they  are 
contained,  although  the  deed  itself  depends  for  its  validity  as  a 
conveyance  upon  the  letter  of  attorney,  by  virtue  of  which  it  was 
executed  ;  for  the  power  must  be  produced  before  the  deed  can 
be  read  in  a  court  of  justice. (a;)     And  we  may  here  dismiss  the 

consideration  of  letters  of  attorney  with  the  observa- 
[  *243  ]  tion,  *that  the  deed  must  be  executed  in  the  name  of  the 

principal ;  but  where  that  is  done,  it  is  immaterial 
whether  the  attorney  place  his  own  name  iirst  or  last.  Therefore, 
an  execution  thus,  "  for  A.  B.,  (the  principal),  C.  D.  (the  attor- 
ney), L.  S."  is  valid.(j^)(l) 

(s)  Vide  supra,  p.  171. 

(/)  Townsend  t.  Walley,  Mo.  341. 

(ti)  See  7  &  8  Vict.  u.  76,  s.  2. 

(a;)  Johnson  v.  Mason,  1  Esp.  Kep.  89. 

{y)  Wilkes  v.  Backs,  2  East,  142. 

(1)  Fowler  v.  Shearer,  7  Mass.  R.  14.     Jones's  Devisee  v.  Carter,  4  Hen,  &  Munf. 
184,  pi.  3,  note  to  1st.  Am.  ed.  See  also  Elwell  v.  Shaw,  16  Mass.  R.  42;  1  Greenl.  K. 
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17.  It  is  usuail  to  declare  in  powers  of  revocation  and  new 
appointment,  that  the  donee  may  revoke,  and  by  the  same, 
or  any  other  deed,  appoint  new  uses ;  but  it  is  clear,  that 
without  this  provision,  a  power  of  revocation  and  new  appoint- 
ment may  be  executed  by  the  same  instrument,  unless  the  deed_ 
creating  the  power  expressly  require  distinct  deeds.  The  former 
uses  cease  ipso  factohj  the  revocation,  without  entry  or  claim. (2) 
The  instrument  is,  in  construction  of  law,  first  a  revocation  of 
the  old  uses,  and  then  a  limitation  of  ^the  new  uses,  (a)  Nor  is 
this  the  only  case  in  which  the  law  adjudges  priority  in  distinct 
parts  of  one  and  the  same  deed.  It  is  upon  this  principle  that  a 
lease  and  release  in  the  same  deed,  although  certainly  a  very  in- 
formal conveyance,  has  been  several  times  ruled  to  be  a  good  con- 
veyance, for  priority  shall  be  supposed.  We  have  seen  that  every 
power  is,  in  effect,  a  power  of  revocation  and  new  appointment ; 
and  it  is,  therefore,  in  many  cases  of  absolute  necessity  that  the 
powers  should  be  allowed  to  be  executed  by  the  same  deed. 

18.  Where  it  is  intended  not  to  make  an  irrevocable  appoint- 
ment, an  express  power  of  revocation  should  be  reserved  in  the 
deed  executing  the  power  ;  if  it  be  omitted,  the  appointment  can- 
not be  revoked.  (&) 

19.  We  may  here  observe,  that  by  the  simple  exercise  of  a 
power,  the  donee  will  pass  only  the  interest  of  the  person  cre- 
ating it,  and  not  any  interest  or  franchise  of  Ms  own  ;  as  "  if  the 
tenant  devise  that  the  lord  shall  sell  the  land,  and  dieth,  and  the 
lord  selleth  it,  the  seignory  remains." (c) 

(«  )  See  post. 

(a)  Bigges's  case,  1  Kep.  ]61— 6,  reaol.;  S.  C.  Mo.  603;  Co.  Litt.  237  a. 

(A)  Vide  infra,  sect.  7. 

(c)  Co.  Litt.  52  a. 

339,  S.  f!.  Copeland  v.  Tiie  Merch.  Ins.  Company,  6  Pick.  R.  198;  Lutz  v.  Linthi- 
cum,  8  Peters's  S.  C.  Hep.  185.  Stone  v.  Wood,  7  Cow.  R.  453.  Claris  v.  Courteney, 
5  Peters's  R.  319.  349,  350.  American  Jurist  for  January,  1830,  vol.  3,  p.  71-  85, 
where  the  leading-cases  are  collected  in  a  learned  argument  by  Professor  Hoffman. 
Stenchfield  v.  Little,  1  Greenl.  K.  231.  Sheldon  v.  Dunlap,  1  Harr.  N.  J.  Kep.  245. 
Tippett  V.  Walker,  4  Mass.  R.  595.  Damon  v.  Granby,  2  Pick.  R.  345.  Brighamv. 
Clark,  19  Pick.  R.  43.  New  Eng.  Ins.  Co.  v.  De  Wolf,  8  Pi?k.  R.  56.  Long  v.  Col- 
burn,  11  Mass.  R.  97.  Sumner  v.  Williams,  8  Mass.  R.  162.  Whitney  t.  Dewey, 
15  Pick.  R.  428.  Story  on  Agency,  §  154.  Story  on  Agency,  §  148,  where  the  above 
<!ited  authorities  are  collected  and  commented  on. 
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[  *244  ]  *20  Where  a  fund,  subject  to  a  power,  is  vested  in  a 
trustee,  notice  of  the  execution  of  the  power  should  be 
served  upon  him.  If  in  the  common  case  of  a  power  to  be  exe- 
cuted by  a  deed  or  will,  a  regular  appointment  is  produced  to  the 
■trustee,  and  he  pay  the  fund  to  the  appointee,  he  cannot  be  com- 
pelled to  pay  it  over  again,  although  it  appear  that  a  regular  prior 
appointment  by  deed  was  executed,  unless  he  can  be  fixed  with 
notice  of  the  execution  of  the  deed.(fiJ) 


SECTION  II. 

•OP  THE   WORDS    AND     INSTRUMENTS     BY     WHICH   A   POWER    MAY    BE 

EXECUTED. 


1.  Indication  of  intention  sufSoient. 

2.  A  recital. 

•5.  Under  a  general  power,  writing  unat- 
tested, sufficient. 


6.  Or  feoffment,  lease  and  release,  &o. 

7.  Probate  duty. 


1.  It  may  here  be  observed,  that  any  words  indicating  an  in- 
tention to  exercise  a  power,  will  have  that  operation.  In  the 
case  of  Poulson  v.  Wellington,(e)  a  widow  of  a  freeman  assigned 
5-9ths  of  her  late  husband's  personal  estate  in  trust  for  her  chil- 
dren, and  her  own  4-9ths  to  trustees  for  her  separate  use  for  life, 
and  afterwards  in  trust  for  such  purposes  and  for  such  persons  as 
she  should  by  deed,  to  be  attested  by  two  witnesses,  appoint,  and 
for  want  of  such  appointment,  to  her  children  by  her  first  mar- 
riage ;  but  the  husband  which  she  should  marry,  on  his  surviviag 
iher,  was  to  have  200/.  out  of  the  4-9ths.  Afterwards,  by  a  settle- 
ment on  her  second  marriage,  and  attested  by  two  wit- 
[  *245  ]  nesses,  *according  to  the  power,  reciting  that  she  had 
before  settled  the  children's  5-9ths  in  trust  for  them, 
and  that  in  case  she  should  make  no  appointment  of  her  own 
4-9ths,  they  would  belong  to  her  intended  husband,  she  assigned 
her  4-9ths  in  trust  for  the  intended  husband  during  their  joint 
lives,  but  she  to  have  the  management  of  it  during  the  coverture, 
or  by  any  writing  duly  attested,  to  appoirit  it  over.     She  after- 

(d)  See  Cothay  t.  Sydenham,  2  Bro.  C.  C.  391. 

(e)  2  P.  Wms.  483. 
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wards  died  in  her  second  husband's  lifetime.  Lord  Chancellor 
King,  with  much  doubt, — because  the  husband'  was  a  purchaser  of 
these  4-9ths,  and  it  being  recited  in  the  last  deed,  that  in  case  the 
wife  died  without  making  an  appointment,  the  second  husband 
would  be  entitled  thereto,  which  though  but  a  recital,  yet  showed 
the  intention  and  agreement  of  the  parties,  and  amounted  to  an 
[informal]  appointment,  and  as  no  strict  form  was  requisite  to 
constitute  such  appointment,  and  since  the  latter  deed  varied 
the  power  reserved  to  the  wife,  the  first  deed  requiring  that  it 
should  be  by  writing  attested  by  two  witnesses,  and  yet  by  the 
latter  deed  the  power  of  appointment  reserved  to  the  wife  being 
by  any  writing  duly  attested, — decreed  the  second  husband  en- 
titled to  the  4-9ths,  and  that  decree  was  affirmed  in  the  House  of 
Lords. 

2.  And  where  the  instrument  cannot  operate  as  a  direct  ap- 
pointment, yet  if  the  intention  is  shown  by  a  recital  it  will  be 
supported  as  a  good  appointment  in  equity,  if  there  is  a  sufficient 
consideration  to  enable  the  Court  to  act. 

Thus  in  Wilson  v.  Piggott,(/)  a  money  fund  was  settled,  after 
life-estates  to  the  husband  and  wife,  upon  the  children,  as  the 
husband  and  wife,  or  the  survivor,  should  appoint,  and  in  default 
of  appointment,  upon  the  children  equally.  There  were  several 
children,  and  by  the  marriage  settlement  of  one  daughter,  Sarah, 
it  was  recited  that  she  was  entitled  to  1000/.,  part  of  the  fund, 
payable  at  the  death  of  the  father,  and  also  to  another 
sum,  "  both  of  which  *would  belong  to  her  husband,"  [  *246  ] 
and  the  husband  made  a  provision  for  his  wife.  Ap- 
pointments were  made  to  others  of  the  children,  but  none  to 
Sarah.  Lord  Alvanley  said  the  question  was,  whether  the  recital 
in  the  settlement  could  be  considered  as  a  declaration  that  she 
should  have  1000/.,  part  of  this  sum.  It  was  contended  that  this 
was  no  positive  appointment,  that  her  father  never  declared  she 
should  have  that  sum,  and  never  expressed  such  a  purpose  in  the 
form  which  might  be  expected  from  a  person  executing  a  power ; 
but  it.was  clear  that  where  a  party  has  such  a  power,  and  lays 
himself  under  an  obligation,  or  demonstrates  an  intention' to  give 
a  share  to  any  child,  the  Court  would  enforce  it,  without  atten- 
tion to  the  mode  in  which  it  was   given.    In  this  settlement  he 

(/ )  2  Ves.  jun,  351.    See  2  Sim.  608. 
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declares  her  entitled  to  this  sum,  to  which  she  could  only  be  en- 
titled by  his  appointment,  and  the  husband  mai;es  a  settlement  in 
consideration  of  it.  He  could  hare  compelled  the  father  to  exe- 
cute a  regular  appointment.  It  is  a  covenant  by  the  father  ;  and 
Coventry  v.  Coventry,  and  the  cases  of  suppling  a  surrender  in 
favour  of  any  one  child,  prove  that  a  child  shall  avail  itself  of  the 
intention,  whatever  is  the  mode  in  which  it  is  sigTiified.  There- 
fore that  clause  in  the  settlement  of  Sarah  was  an  appointment  to  her. 

3.  The  recital  in  the  settlement,  w«  may  observe,  no  doubt  in- 
tended only  to  express  Sarah's  share  in  default  of  appointment, 
for  there  were  four  children  entitled ;  but  as  appointments  had 
been  made  to  some  of  the  other  children,  there  was  no  mode  in 
which  Sarah  could  take  a  full  fourth,  except  by  an  appointment, 
and  the  recital  was  treated  as  a  contract  with  the  husband  that  he 
should  have  the  1,000/.,  which  was  deemed  a  contract  to  exercise 
the  power,  for  the  reason  already  stated.  Where  the  instrument 
in  which  the  recital  is 'contained  is  executed  in  the  manner  requir- 
ed by  the  power,  and  the  intention  is  clear  and  the  words  suflB- 

cient,  and  particularly  where,  as  in  Wilson  v.  Piggott, 
,[  *247  ]  the  "interest  is  merely  an  equitable  one  in  a  personal 

fund,  there  is  no  good  reason  why  the  recital  should  not 
bo  held  to  operate  as  a  direct  valid  appointment. 

4.  We  shall  have  occasion  in  another  place  to  consider  in  what 
cases  instruments  operate  as  appointments  where  the  power  is  not 
in  words  referred  to,  and  what  is  deemed  a  sufficient  indication  of 
an  intention  to  execute  a  power,  distinguishing  the  cases  where  a 
man  has  a  power  only,  and  where  he  has  an  interest  as  well  as  a 
power.  (§•) 

5.  Where  a  jjarticular  instrument  is  required — as  a  deed  or 
will — the  power  cannot  be  legally  exercised  in  any  other  manner. 
This  will  be  fully  discussed  in  the  next  section,  when  we  come  to 
treat  of  the  compliance  with  conditions.  But  where  a  power  is 
given  generally,  without  defining  the  mode  in  which  it  must  be 
executed,  it  may  be  exercised  either  by  deed  or  will  ;(I)  and  as 
the  operation  of  the  instrument  will  simply  be  to  declare  the  use, 
to  serve  which  we  must  assume  that  a  sufficient  estate  is  already 

.  (g)  Post,  s.  5  &  6. 

(I)  In  Gibbons  v.  Moulton,  Finch,  346,  a,  nuncupative  will  before  the  statute  of 
frauds,  was  held  a  yalid  execution  of  a  power  to  charge  an  annuity  on  leasehold 
lauds. 


GENERAL  POWERS  EXECUTED   BY   ANT  INSTRUMENT.  297 

legally  created,  an  estate  of  freehold  may  be  limited  without  livery 
of  seisin,  a  bargain  and  sale  for  a  year,  or  an  actual  entry  by  the 
appointee  ;(A)  nor  is  it  necessary  that  the  power  should  be  exe- 
cuted by  deed,  a  single  note  in  writing,  even  unattested,  would 
be  a  good  execution  of  the  power,  (t) 

6.  So  whether  it  be  a  common  law  authority  given  by  will,  or  a 
power  operating  under  the  statute  of  uses,  it  may  be  executed 
by  feoffment, (A;)  covenant  to  stand  seised, (Z).or  lease  and 
*release,(»i)  or,  whilst  that  mode  of  assurance  remained,  [  *248  J 
it  might  have  been  exercised  by  lease  and  release  and 
fine.(n)  Mansfield,  C.  J.,  observed,  that  the  difficulty  in  King  v. 
Melling  was  that  the  covenant  to  stand  seised  was  by  a  man  who 
could  not  stand  seised,  because  he  was  a  tenant  for  life,  whose 
estate  expired  with  his  own  life  ;  nevertheless  it  was  held  a  good 
execution,  (o)  But  although  all  these  modes  are  effectual,  yet 
they  are  improper  appointments.  They  do  not  operate  as  a  feoff- 
ment, covenant  to  stand  seised,  lease  and  release,  or  fine ;  but  as 
an  appointment  of  the  estate,  or  direction  or  declaration  of  the 
use  under  the  power.  Therefore,  if  a  power  under  the  statute  is, 
for  instance,  executed  by  lease  and  release,  upon  which  uses  are 
declared,  the  releasee  will  be  vested  with  the  legal  estate  by  force 
of  the  statute,  and  the  real  objects  of  the  deed  will  take  mere 
trust-estates.  (I)  (1) 

{It)  See  now  7  &  8  Vict.  o.  7fi,  3.  2. 

(i)  Saunders  t.  Owen,  2  Salk.  467;  and  see  3  East,  440. 

(fc)  Daniel  v.  Upley,  Latch.  9.  39.  134;  1  .To.  137. 

(I)  Stapleton's  cose,  cited  by  Hale,  Chief  Justice,  1  Ventr.  228;  Dame  Easting's 
case,  Raym.  239;  3  Keb.  511,  cited  S.  C.  Right  v.  Thomas,  3  Burr,  1141;  and  see 
Wykham  t.  Wykham,  11  East,  453;  3  Taunt.  316. 

{in)  Dyer  T.  Awsiter,  1  P.  Wms.  165,  cited;  10  Mod.  34,nom.  Gier  v.  Osseter ; 
Dighton  V.  Thomlinson,  1  Com.  194;  IP.  Wms.  149. 

(n)  Vide  supra. 

(0)  3  Taunt.  335. 

(1)  In  the  last  edition  of  this  work,  before  the  1  Vict.  c.  26,  had  required  wills 
under  powers  to  be  executed  in  a  particular  manner,  it  was  observed  in  the  text,  that 


(1)  "  In  case  of  defective  execution  of  powers  we  are  carefully  to  distinguish  be- 
tween powers  which  are  created  by  private  parties,  and  those  which  are  specially  cre- 
ated liy  statute ;  as  for  instance,  powers  of  tenants  in  tail  to  make  leases.  The  latter 
are  construed  with  more  strictness;,  and  whatever  formalities  are  required  by  the  sta- 
tute, must  be  punctually  complied  with,  otherwise  the  defect  cannot  be  helped,  or  at 
least  may  not  be  helped  inequity;  for  Courts  of  Equity  cannot  dispense  with  the  regu- 
lations prescribed  by  statute;  at  least  where  they  constitute  the  apparent  policy  and 
object  of  the  statute."     1  Story's  Eq.  Jur.  §  96,  4th  Ed.     Brightley's  Equity,  §  53. 


298  SUGDBN  ON  POWERS 

[  *249  ]  *It  may  be  here  observed,  that  where  a  personal  fuud 
is  given  by  will,  under  a  general  power  to  appoint  by 
deed  or  will,  or  a  power  equivalent  to  it,  (p)  it  has  been  decided 
that  the  probate  duty  attaches  on  the  fund  ;(g)  but  double  duty 
will  not  be  payable.  Therefore  where  by  will  a  power  is  given  to 
another  to  dispose  of  a  sum  by  will,  and  probate  duty  is  paid  on 
the  first  will,  a  disposition  by  will  by  the  donee  of  the  power  is 
not  liable  to  the  duty,(r)  for  the  appointee  takes  as  if  he  had 
been  named  in  the  original  will. 

although  -where  a> power  is  not  restrained  to  be  executed  by  deed,  &o.  it  may  be  exe- 
cuted by  a  simple  note  in  writing,  yet,  if  the  power  rplate  to  real,  and  the  donee  exer- 
cise it  by  -will,  the  will,  it  is  said  by  most  writers,  must  be  executed  as  a  proper  will, 
and  must  consequently  be  attended  with  the  solemnities  required  by  the  statute  of 
frauds. 

The  oases  cited  for  this  position  are  Longford  v.  Eyre  (1  P.  Wms.  740,)  and  Wag- 
staff  V.  WagstafF  (2  P.  Wms.  258) ;  but,  in  the  last  of  these  cases  the  trust  was  for 
A.,  his  heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they  should  direct ;  and 
Lord  Maolesfield  held  this  to  be  no  more  than  a  common  trust  of  lands  in  fee  simple, 
for  the  last  words  were  no  more  than  what  was  implied  before,  and  expressio  eorum. 
qua  tacite  in  sunt  nihil  operatur.  And  in  the  first  of  the  above  cases  the  power  was 
expressly  required  to  be  exercised  by  "  will,"  or  "  writing  in  the  nature  of  a  will," 
which  words  are  construed  to  mean  such  a  will  as  is  proper  for  the  disposition  of 
lands  within  the  statute  of  frauds ;  and  I  have  not  met  with  even  a  dictum  in  the 
books  that  where  a  power  is  given  generally,  and  without  reference  to  any  instrument, 
a  will  made  in  execution  of  it  must  be  treated  as  a  proper  will  of  real  estate.  It 
seems  indeed,  once  to  have  been  holden,  that  if  a  power,  although  not  required  to  be  . 
80,  was  executed  by  bargain  and  sale,  the  deed  must  be  enrolled  as  a  proper  bargain 
and  sale;  but  Lord- Chief  Justice  Hale  was  decidedly  against  this  construction  (In- 
gram V.  Parker,  Raym.  239;  3  Keb.'Sll.  538;  1  Ventr.  280.  291).  His  is  certainly 
the  better  opinion.  And  in  regard  to  a  will,  it  would  be  rather  a  refined  distinction, 
that  the  power  may  be  executed  by  a  simple  note  in  writing  unattested ;  but  that  if 
it  be  thrown  into  the  shape  of  a  will,  it  must  be  executed  in  the  same  manner  as  a 
proper  will  of  land.  It  must  be  admitted,  that  a  power  may  be  given  to  appoint  real 
estate  by  will  without  any  witness  (vide  supra,  ch.  3,  sect.  1);  and  it  would,  there- 
fore, be  a  great  stretch  to  hold  that  three  witnesses  are  necessary  in  the  case  under 
discussion.  If  a  writing  generally  is  required  attested  by  two  witnesses,  a  will  so  at- 
tested is  a  good  execution  of  the  power.  It  may  be  said  truly  that  this  is  within  the 
scope  of  the  power,  because  a  will  is  a  writing,  and  two  witnesses  only  were  required; 
but*  a  will  is  equally  so  where  no  particular  mode  of  execution  is  required,  and  the 
ease  cannot  be  deemed  weaker  where  no  witness  is  required,  than  where  less  than  three 
are  rendered  necessary. 

(p)  Piatt  T.  Kouth,  3  Beav.  257. 

(q)  Palmer  v.  Whitmore,  5  Sim.  178. 

(r)  Vandiest  v.  Pyumore,  6  Sim,  570. 
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♦SECTION  m. 


[  *250  ] 


OP   THp   INSTRUMENT   BT   WHICH  lA   POWER   IS   REQUIRED   TO   BE 
EXECUTED. 


2.  Forms  must  be  complied  with. 
8.  The  various  ceremonies,  viz.; 

Deed  enrolled ; 

Several  witnesses — noblemen,  &o.; 

Credible  witnesses; 

Sealing; 

Signing; 

Notice. 
4.  Operation  of  1  Vict.  c.  26. 
6.  Charity  an  exception. 
7. -Deed  required ;  will  not  good. 

8.  Will  required,  act  inter  vivos  not  good. 

9.  Power  by  construction  confined  to  u 

will. 


11 .  By  will  qr  otherwise,  a  deed  good. 
15.  WiU  valid,  though  sealed  and  deliv- 
ered. 

17.  Sale  by  tenant  for  life  with  power  to 

appoint  by  will. 

18.  Writing,  &c.,  will  include  a  will. 
20.  Roscommon  v.  Fowke. 

25.  Although  power  to  two  and  survivor. 

26.  Distinct  power. 

30.  Where  the  ceremonies  relate  to  all  the 

instruments. 
38.  Donee  may  select  one  of  several  modes. 
89.  Hay  execute  it  by  more  instruments 

than  required. 


1.  We  now  come  to  the  cases  in  which  particular  circumstances 
are  required  to  attend  the  execution  of  the  power ;  these  are 
generally,  first,  a  particular  instrument ;  secondly,  a  particular 
mode  of  execution  ;  and,  thirdly,  conditions  not  strictly  relating 
to  the  instrument,  as  the  consent  of  third  persons,  tender  of 
money,  or  the  like. 

2.  Where  forms  are  imposed  on  the  execution  of  a  power,  it  is 
either  to  protect  the  remainder-man  from  a  charge  in  any  other 
mode,  or  to  preserve  the  person  to  whom  it  is  given  from  a  hasty 
and  unadvised  execution  of  the  power.  In  each  case  the  circum- 
stances must  be  strictly  complied  with :  in  the  first,  it  would  be 
in  direct  opposition  to  the  agreement,  to  consider  the  estate 
charged  when  the  mode  pointed  out  is  not  adhered 

to  ;(s)  in  the  second,  to  *dispense  with  the  solemnities  [  *251  J 
and  forms  required  to  attend  the  execution  of  the  power, 
is  to  deprive  a  man  of  the  bridle  which  he  has  thought  proper  to 
impose  on  his  weakness  or  frailty  of  mind,  in  order  effectually  to 
guard  himself  against  fraud  and  imposition,  (i)  Besides,  the 
circumstances  required  to  the  execution  of  a  power  are  perfectly 

(«)  See  7  Ves.  jun.  506. 

(i)  3  Cha.  Ca.  66. 107;  and  see  Piggott  v.  Penrise,  Com.  250. 
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arbitrary,  and  (except  only  as  they  are  in  fact  required)  unessen- 
tial in  point  of  effect  to  the  validity  of  any  instrument  by  which 
the  power  may  be  exercised.  This  was  laid  down  and  admirably 
enforced  by  Lord  EUenborough,  Chief  Justice,  in  the  great  case 
of  Hawkins  and  Kemp,  (it)  TBere  the  terms  of  the  poweifrequired 
that  the  rerocation  should  be  by  deed  or  instrument  in  writing, 
except  in  the  presence  of,  and  attested  by,  three  credible  wit- 
nesses, and  enrolled  in  one  of  his  Ji^jesty's  Courts  of  Record  at 
Westminster,  and  with  the  consent  and  approbation  of  Hawkins's 
wife,  his  father,  father-in-law,  and  also  of  several  trustees,  being 
in  all  nine,  persons.  The  Lord  Chief  Justice  said,  that  every  one 
of  these  required  circumstances  was  in  itself  perfectly  arbitrary, 
and  (except  only  as  it  was,  in  fact,  required)  unessential  in  point 
of  effect  to  the  legal  validity  of  any  instrument  by  which  the  old 
uses  shoiild  be  revoked,  or  new  uses  declared.  It  was  in  itself 
immaterial  whether  the  instrument  or  writing,  purporting  so  to 
revoke  and  declare  the  uses,  should  be  by  deed. ;  whether  such 
deed  should  be  executed  in  the  presence  of  what  and  how  many 
witnesses ;  whether  it  should  be  afterwards  attested  by  the  wit- 
nesses, and  ultimately  enrolled  in  any  Court  of  Record ;  and 
whether  it  should  be  sanctioned  by  the  consent  and.  approbation 
of  the  several  trustees  named  for  that  purpose..  It  might  (if  it 
had  so  pleased  the  parties  creating  the  power)  have  been  done  by 
any  writing  of  the  persons  so  authorized,  unsealed,  unattested, 

unenrolled,  and  unsanctioned,  by  any  consent  or  appro- 
[  *252  ]  bation  whatsoever.     If  these  circumstances  were  *unes- 

sential  and  unimportant,  except  as  they  were  required 
by  the  .creators  of  the  power,  they  could  only  be  satisfied  by  a 
strictly  literal  and  precise  performance.  They  were  incapable  of 
admitting  any  substitution,  because  these  requisitions  had  no  spirit 
in  them  which  could  be  otherwise  satisfied ;  incapable  of  receiving 
any  equivalent,  because  they  were  in  themselves  of  no  value.  (1) 

(m)  3  East,  410.     See  Rex  v.  Inhab.  of  Anstray,  6  Mau.  &  Selw.  324. 

(1)  As  to  the  character  of  defective  executions  which  may  be  remedied  in  equity, 
they  may  generally  be  said  to  be  any  -which  are  not  of  the  very  essence  or  substance  of 
the  power.  Thus,  a  defect  by  executing  the  power  by  will,  when  it  is  required  to  be 
by  deed,  or  other  instrument,  inter  vivos,  vrill  be  aided.  So,  the  want  of  a  seal,  or  of 
witnesses,  or  of  a  signature,  and  defects  in  the  limitations  of  the  property,  estate 
or  interest,  will  be  aided.    And  perhaps  the  same  rule  will  apply  to  defective  exeou- 
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3.  If,  therefore,  a  writing  is  required,  a  disposition  by  parol 
will  be  invalid,  although  the  property  might  by  law  be  so  disposed 


tions  of  powers  by  femes  covert.  But  Equity  will  not  aid  dsteats,  which  are  of  the 
very  esseni;£  or  substance  of  the  power;  as  for  instance,  if  the  power  be  executed  with- 
out the  cousent  of  parties,  who  are  required  to  consent  to  it.  So  if  it  be  required  to 
be  executed  by  will,  and  it  is  executed  by  an  irrevocable  and  absolute  deed;  for 
this  is  apparently  contrary  to  the  settlor's  intention,  a  will  being  always  revocable 
during  the  life  of  the  testator;  whereas,  a  deed  would  not  be  revocable,  unless  ex- 
pressly so  stated  in  it.     1  Story's  Eq.  Jur.  §  97,  4th  edit. 

A  marked  instance  of  the  application  of  the  remedial  authority  of  Courts  of  Equity, 
is  in  regard  to  the  execution  of  powers.  In  no  case  will  equity  interfere  where  there 
has  been  a  non-execution  of  a  power  as  contradistinguished  from  a  trust ;  for  if  a  trust 
be  coupled  with  a  power,  there  (as  we  shall  presently  see)  the  trust  will  be  enforced 
notwithstanding  the  force  of  the  power  does  not  execute  it.  But  if  there  be  a  defective- 
execution,  or  attempt  at  execution  of  mere  power,  there.  Equity  will  interpose  and 
supply  the  defect;  not  universally  indeed,  but  in  favour  of  parties  for  whom  the  per- 
son intrusted  with  the  execution  of  the  power  is  under  a  moral  or  legal  obligation  to 
provide  by  an  execution  of  the  power.  Thus  such  a  defective  execution  will  be  aided 
in  favour  of  persons  standing  upon  a  valuable  or  a  meritorious  consideration ;  such  as 
a  bona  fide  purchaser  for  a  valuable  consideration,  a  creditor,  a  wife,  and  a  legitimate 
child;  unless  indeed  such  aid  of  the  defective  execution  would,  under  all  the  circum- 
stances, be  inequitable  to  other  persons;  or  it  is  repelled  by  some  counter  equity. 
Indeed,  if  a  general  power  to  rai*6  money  for  any  purpose  be  given,  so  that  the  donee 
of  the  power  may,  if  he  choose,  execute  it  in  his  own  favour,  and  he  should  execute  it 
in  favour  of  mere  volunteers,  there  a  Court  of  Equity  will,  in  favour  of  creditors, 
deem  the  money  assets  against  the  volunteers,  upon  the  ground  that  the  donee  of  the 
power  has  an  absolute  dominion  over  the  power  and  the  property. 

The  reason  for  this  distinction  between  the  non-execution  of  a  power  and  the  defective 
execution  of  it  has  been  stated  with  great  clearness  and  precision. by  a  learned  Judge. 
"The  diiference  (he  said)  is  betwixt  a  non-execution  and  a  defective  execution  of  a 
power.  The  latter  will  always  be  aided  in  Equity  under  the  circumstances  mentioned ; 
it  being  the  duty  of  every  man  to  pay  his  debts,  and  of  a  husband  or  father  to  provide 
for  his  wife  or  child.  But  this  court  will  not  help  the  non-execution  of  a  power 
which  is  left  to  the  free  will  and  election  of  the  party  whether  to  execute  or  not ;  for 
which  reason  Equity  will  not  say  he  shall  execute  it,  or  do  that  for  himself."  Indeed 
a  Court  of  Equity,  by  acting  otherwise  in  case  of  a  non-execution  of  a  power  would, 
in  effect,  deprive  the  party  of  all  discretion  as  to  the  exercise  of  it,  and  would  thus 
overthrow  the  very  intention  manifested  by  the  parties  in  the  creation  of  the  power. 
On  the  contrary,  when  the  party  undertakes  to  execute  a  power,  but  by  mistake  does 
it  imperfectly,  Equity  will  interpose  to  carry  his  very  intention  into  effect,  and  that 
too  in  aid  of  those  who  are  peculiarly  within  its  protective  favour,  that  is,  creditors, 
purchasers,  wives  and  children. 

What  shall  constitute  an  execution,  or  preparatory  steps  or  attempts  towards  the 
execution  of  a  power  entitling  the  party  to  relief  in  Equity,  on  the  ground  of  a  defec- 
tive execution,  has  been  largely  and  liberally  interpreted.  It  is  clear  that  it  is  not 
sufficient  that  there  should  be  a  mere  floating  and  indefinite  intention  to  execute  the 
power,  without  some  steps  taken  to  give  it  a  legal  effect.    Some  steps  must  be  taken,. 

Vol.  I.  26 


302 


SUGDEN  ON  POWERS. 


of.  (a;)  If  the  power  is  required  to  be  executed  by  deed,  nothing 
less  will  satisfy  the  words,  and  it  must  be  sealed  and  delivered 

(x)  Thriixtou  v.  Attorney-General,  1  Vem.  340. 

or  some  acts  done,  with  this  sole  and  definite  intention,  and  be  such  as  ape  properly 
referable  to  the  power.  Lord  Mansfield  at  one  time  contended  that  whatever  is  an 
equitable,  ought  to  be  deemed  a  legal  execution  of  a  power,  because  there  should  be  a 
uniform  rule  of  property,  and  that  if  Courts  of  Equity  would  presume  that  a  strict 
adherence  to  the  precise  form  pointed  out  in  the  creation  of  the  power  was  not  intend- 
ed, and  therefore  not  necessary,  the  same  rule  should  prevail  at  law.  But  this  doe- 
trine  has  been  overruled.  And  indeed  Courts  of  Equity  do  not  deem  the  power  well 
executed  unless  the  power  is  adhered  to ;  but  in  cases  of  a  meritorious  consideration 
they  supply  the  defect. 

And  relief  will  be  granted,  not  only  when  the  defect  arises  from  an  informal  instru- 
ment not  within  the  scope  of  the  power,  but  also  when  the  defect  arises  from  the  im- 
proper execution  of  the  appropriate  instrument.  All  that  is  necessary  is  that  the 
intention  to  execute  the  power  should  already  appear  in  writing.  Thus,  if  the  donee 
of  a  power  merely  covenant  to  execute  it,  or  by  his  will  desire  the  remainder-man  to 
create  the  estate;  or  enter  into  a  contract  not  under  seal  to  execute  the  power;  or  by 
letters  promise  to  grant  an  estate  which  he  can  execute  only  by  the  instrumentality  of 
the  power;  in  all  these,  and  the  like  cases,  Equity  will  supply  the  defect.  And  even 
an  answer  to  a  bill  in  Equity,  stating  that  the  party  does  appoint,  and  intends  by 
writing  to  appoint  the  fund,  will  be  an  execution  of  the  power  for  this  purpose. 

The  like  rule  prevails  where  the  instrument  selected  is  not  that  prescribed  by  the 
power ;  provided  it  is  not  in  its  own  nature  repugnant  to  the  true  object  of  the  creation 
of  the  power.  Thus,  if  the  power  ought  to  be  executed  by  a  deed,  but  it  is  executed 
by  a  will,  and  the  donee  of  the  power  should  execute  a  conveyance  of  the  estate  by  an 
absolute  deed,  it  will  be  invalid ;  because  such  a  conveyance  if  it  avail  to  any  purpose, 
must  avail  to  the  immediate  destruction  of  the  power,  since  it  would  no  longer  be 
revocable  as  a  will  would  be.  The  intention  of  the  power  in  its  creation  was  to  reserve 
an  entire  control  over  its  execution,  until  the  moment  of  the  death  of  the  donee;  and 
thfs  intention  would  be  defeated  by  any  other  instrument  than  a  will.  An  act  done 
not  strictly  according  to  the  terms  of  the  power,  but  consistent  with  its  intent,  may 
be  upheld  in  Equity.  But  an  act  which  violates  the  very  purpose  for  which  the  power 
was  created,  and  the  very  control  over  it,  which  it  means  to  vest  in  the  donee,  is 
repugnant  to  it,  and  cannot  be  deemed  in  any  just  sense  to  be  an  execution  of  it. 

But  in  other  respects  there  is  no  diflerence  between  a  defective  execution  of  a  power 
by  a  will  and  by  a  deed ;  for  in  each  case  the  remedial  interposition  of  Equity  will  be 
applied.  Thus,  ifa-power  is  required  to  be  executed  in  the  presence  of  three  wit- 
nesses, and  it  is  executed  in  the  presence  of  two  only.  Equity  will  interfere  in  such  a 
case.  So,  if  the  instrument,  whether  it  be  a  deed  or  a  will,  is  required  to  be  signed 
and  sealed,  and  it  is  without  seal  or  signature.  Equity  will  relieve.  And  where  a 
power  is  required  to  be  executed  by  a  will  by  way  of  appointment,  there  the  appoint- 
ment will  be  aided,  although  the  will  is  not  duly  executed  according  to  the  Statute  of 
Frauds;  for  it  takes  efieet,  not  under  the  will,  but  under  the  instrument  creating  the 
power.  Equity  will  also,  in  many  cases,  grant  relief,  where  by  mistake  a  different 
kind  of  estate  or  interest  is  given  from  that  which  is  authorized  by  the  power,  ot 
where  there  is  an  excess  of  the  power. 
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(as  we  shall  see)  as  a  proper  deed,  without  reference  to  the  power 
of  the  donee  to  make  a  proper  deed ;  and  therefore  a  married 
woman  must  seal  and  deliver  the  deed  as  if  she  were  sui  juris. 
If  the  deed  is  required  to  be  enrolled,  the  deed  must  accordingly 
be  enrolled ;  if  a  particular  court  be  named,  that  court  must  be 
resorted  to. (2/)  If  the  consent  of  particular  persons  be  required, 
their  consent  must  be  obtained,  (z)  If  two  witnesses  are  required 
one  will  not  do ;  if  the  witnesses  are  to  be  of  the  rank  of  noble- 
men, commoners  wUl  not  satisfy  the  words,  (a)(1)     If  sufficient 

(y)  Digges's  case,  1  Rep.  173. 

(z)  Hawkins  t.  Kemp,  8  East,  410;  and  see  Mansell  v.  Mansell,  Wilm.  36. 

(0)  Bath  and  Montague's  case,  3  Cha.  Ca.  55;  2Freem.  193;  affirmed  in  Dom.  Proo. 

In  all  these  cases  it  is  to  be  understood  -  that  the  intention  and  objects  of  the  power 
are  not  defeated  or  put  aside ;  but  that  they  are  only  attempted  by  the  party  to  be 
carried  informally  into  effect.  But  where  there  is  a  defect  of  substance  in  the  execu- 
tion of  the  power,  such  as  the  want  of  co-operation  of  all  the  proper  parties  in  the 
act,  there  Equity  will  not  aid  the  defence. 

But  in  all  these  cases  of  relief  by  aiding  and  correcting  defects  or  mistakes  in  the 
execution  of  instruments  and  powers,  the  party  asking  relief  must  stand  upon  some 
equity  superior  to  that  of  the  party  against  whom  he  asks  it.  If  the  equities  are 
equal,  a  Court  of  Equity  is  silent  and  passive.  Thus,  Equity  will  not  relieve  one 
person  claiming  under  a  voluntary  defective  conveyance,  against  another,  claiming 
also  under  a  voluntary  conveyance,  but  will  leave  the  parties  to  their  rights  at  law. 
For  regularly  Equity  is  remedial  to  those  only  who  come  in  upon  an  actual  consider- 
ation; and  therefore  there  should  be  some  consideration,  equitable  or  otherwise, 
express  or  implied.  But  there  are  expected  cases,  even  from  this  rule;  for  a  defective 
execution  has  been  aided  in  favour  of  a  volunteer  where  a  strict  compliance  with  the 
power  has  been  impossible,  from  circumstances  beyond  the  control  of  the  party;  as 
where  the  prescribed  witnesses  could  not  be  found,  or  where  an  interested  party,  hav- 
ing possession  of  the  deed  creating  the  power,  has  kept  it  from  the  sight  of  the  party 
executing  the  power,  so  that  he  could  not  ascertain  the  formalities  required. 

For  the  same  reason.  Equity  will  not  supply  a  surrender,  or  aid  the  defective  exe- 
cution of  a  power,  to  the  disinheritance  of  the  heir  at  law.  Neither  will  it  supply 
such  a  surrender  in  favour  of  creditors,  where  there  are  otherwise  assets  sufficient  to 
pay  their  debts;  nor  against  a  purchaser  for  a  valuable  consideration  without  notice; 
and  there  are  other  cases  of  the  defective  execution  of  powers,  where  Equity  will  not 
interfere;  as,  for  instance,  in  regard  to  powers  which  are  in  their  own  nature  statu- 
table, where  Equity  must  follow  the  law,  be  the  consideration  ever  so  meritorious. 
Thus,  the  power  of  a  tenant  in  tail  to  make  leases  under  a  statute,  if  not  executed  in 
the  requisite  form  prescribed  by  the  statute,  will  not  be  made  available  in  Equity, 
however  meritorious  the  consideration  may  be.  And  indeed  it  may  be  stated  as  gen- 
erally, although  not  universally  true,  that  the  remedial  power  of  Courts  of  Equity 
does  not  extend  to  the  supplying  of  any  circumstance,  for  the  want  of  which  the 
Legislature  has  declared  the  instrument  void ;  for  otherwise.  Equity  would  in  effect 
defeat  the  very  policy  of  the  legislative  enactments.     1  Story's  Equity  Jur.  §  169-177. 

(1)  See  1  Story's  Eq.  Jur.  §  94,  95,  96. 
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subsidy-men  be  required  as  witnesses,  sufficient  and  credible  per- 
sons who  are  not  subsidy-men  will  not  be  good  witnesses.  (&)  And 
where  credible  witnesses  are  required, — and  if  not  required  it 
would  be  implied, — a  witness  to  whom  an  estate,  although  in 
remainder,  is  limited,  will  not  satisfy  the  power,  (c)    If  a  seal  be 

required,  an  instrument  under  hand  only,  will  be  an 
[  *253  ]  invalid  exercise  of  the  power,  (rf)     If  the  instrument  *is 

to  be  signed,  it  cannot  be  executed  otherwise  ;(e)  (I) 
and  if  signature  and  sealing  be  reqiSred,  an  instrument  unsigned 
will  not  be  valid  although  sealed.  (/)  And  the  act  must  be  per- 
formed by  the  donee  himself,  and  not  by  the  hand  of  another ;  for 
he  who  has  power  under  his  hand  to  revoke  cannot  do  it  other- 
wise ;  nor  is  incapacity  from  illness  an  excuse  for  not  signing,  as 
where  a  power  to  lease  was  to  be  under  hand  and  seal,  and  the 
lease  was  sealed  but  not  signed,  by  reason  of  the  gout,  yet  it  was 
held  invalid.  (§•)  But  what  will  amount  to  a  sufficient  signature 
will  be  discussed  hereafter.  To  return  then :  if  notice  is  required 
to  be  given,  the  execution  of  the  power  will  be  void  if  notice  be 
not  given  accordingly.  (A)  And  so  in  every  case  that  the  ingenu- 
ity of  man  can  devise,: the  terms  of  the  power  must  be  complied 
with. 

(i)  Kibhet  v.  Lee,  Hob.  312.    See  3  Cha.  Ca.  90. 

(c)  Doe  V.  Keir,  4  Mann.  &  Ryl.  101.     See  1  Viot.  c.  26. 

(d)  Dormer  v.  Thurland,  2  P.  Wms.  506. 

(e)  Bird  v.  Stride,  Bridg.  21,  cited. 

(/)  Thayer  v.  Thayer,  Palm.  112;  Blookville  v.  Ascott,  2  Eq.  Ca.  Abr.  654,  side- 
note. 

{g)  Blookville  v.  Ascott,  ubi  sup.  and  infra. 

(A)  Ward  v.  Lentnal,  1  Sid.  143. 

(I)  The  statute  of  frauds  (29  Car.  2,  c.  3,  s.  5 )  requires  wills  of  lands  to  be  in  writ- 
ing, and  signed  by  the  devisor.  Upon  the  authorities,  it  is  a  question  whether  seal- 
ing is  not  signing  (Lemayne  v.  Stanley,  3  Lev.  1 ;  Lee  v.  Libb,  1  Show.  69 ;  Warneford 
v.  Warneford,  2  Str.  764 ;  Smith  v.  Evans,  1  Wills.  31 3 ;  Grayson  v  Atkinson,  2  Ves.  454 ; 
Ellis  V.  Smith,  1  Dick.  225;  1  Ves.  jun.  11.  See  Bla.  Com.  306;  Dougl.  244,  2d  edit, 
note.  Dime  v.  Munday,  Sid.  362,  was  before  the  statute.)  But,  without  question,  if 
the  point  should  ever  call  for  a  decision,  it  would,  in  conformity  to  the  express  words 
of  the  statute,  and  the  general  opinion  of  the  Profession,  be  holden  that  sealing  is  not 
signing.  See  Morrison  v.  Tumour,  18  Ves.  jun.  175.  This  is  now  clear  since  the  1 
Vict.  c.  26.(1) 

(1)  Clason  V.  Bailey,  14  Johns.  R.  491;  1  New  Hamps.  R.  285;  Note  1  Am.  Ed.  1 
Greenl.  on  Ev.  §  272.  See  1  Jarmau  on  Wills,  69,  70;  Mr.  Perkins's  Note,  where  the 
cases  and  statutes  are  collected  and  commented  on. 
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4.  If,  however,  the  power  may  be  executed  by  will,  the  rule  is 
at  once  reversed,  and  the  will  to  be  valid  must  be  executed  not  as 
required  by  the  donor  of  the  power,  but  as  required  by  the  legis- 
lature, viz.  it  must  be  signed  at  the  foot  by  the  testator,  and 
such  signature  is  to  be  made  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such  witnesses  are  to  attest 
and  subscribQ  the  will  in  the  presence  of  the  testator, 

but  no  form  of  attestation  is  *necessary,(t)  and  any  ad-  [  *254  j 
ditional  or  other  form  of  execution  or  solemnity  re-, 
quired  by  the  creator  of  the  power  will  be  inoperative;  (A)  and 
although  a  witness  be  or  become  incompetent  to  be  admitted  a 
witness  to  prove  the  execution  thereof,  such  will  is  not  on  that 
account  to  be  invalid.  (/) 

5.  Where  the  appointment  is  to  a  charity,  any  writing,  however 
informal,  as  an  execution  of  the  power,  is  good  as  an  appointment 
within  the  statute  of  charitable  uses  ;(ot)  for  this  statute  supplies 
all  defects  of  assurance  which  the  donor  was  capable  of  mak- 
ing, (w)  The  intent  of  the  statute  it  has  been  said,  was  to  make 
the  disposition  of  the  party  as  free  and  easy  as  his  mind,  and  not 
to  oblige  him  to  the  observance  of  any  forms  or  ceremony,  (o)  By 
the  act  of  George  the  Second,(jo)  gifts  to  charitable  uses  are  re- 
quired to  be  made  by  deed  indented,  sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  witnesses,  twelve  months  at 
least  before  the  death  of  the  donor,  and  the  deed  must  be  en- 
rolled in  the  Court  of  Chancery  within  six  calendar  months  after 
it  is  executed.  Now  this  act  can  no  more  be  considered  as  a  re- 
peal of  the  statute  of  charitable  uses  than  the  statute  of  frauds 
can  of  the  statute  of  wills.  And  it  therefore  still  seems,  that  if 
in  an  appointment  the  solemnities  imposed  by  the  act  of  George 
the  Second  are  attended  to,  the  gift  will  operate  as  an  appointment 
under  the  statute  of  charitable  uses,  although  the  instrument  is 
not  executed  in  the  manner  required  by  the  instrument  creating 
the  power.     But  as  the  act  of  George  applies  as  well  to  appoint- 

(i)  1  Vict.  c.  26  9.  9. 

(fc)  Sect.  10. 

(I)  Sect.  14. 

(m)  43  Eliz.  c.  4;  PiggoU  v.  Prentice,  Com.  250;  Prec.  Cha.  471. 

(m)  Attorney-general  v.  Burdet,  2  Vern.  755. 

(o)  Attorney-general  v.  Eye,  2  Vern.  453. 

(p)  9  Geo.  2,  c.  36. 

26* 
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ments  under  powers  as  to  original  conveyances,  if  the  donee  wish 
to  appoint  to  charitable  uses,  although  under  the  power  he  might 
appoint  by  a  simple  note  ill  writing  unattested,  yet  he  must  con- 
form to  the  directions  of  the  act. 
£  *255  ]       *6.  But  to  return :  the  rule  that  every  circumstance 
required  to  the  execution  of  a  power  must  b?  strictly 
attended  to,  is  so  clear  and  plain  a  rule,  that  we  might  here  dis- 
miss this  part  of  our  subject,  were  there  not  many  cases  in  which 
particular  expressions,  imposing  restAints  on  powers,  or  modes  of 
'  executing  them,  have  received  a  judicial  exposition.     We  may 
proceed,  therefore,  to  consider  these  cases  in  the  order  before  pro- 
posed ;  and  although  the  courts  cannot  dispense  with  the  form 
prescribed,  yet  we  shall  find  that  they  in  general  incline  to  put  a 
liberal  construction  on  the  words  of  the  power. 


7.  As  to  the  instrument. — If  a  deed  is  expressly  reqtiired,  this 
power  cannot  be  executed  by  will.(l) 

This  was  decided  by  Sir  Joseph  Jekyll,  in  the  case  of  Wood- 
ward V.  Hasley,(g')(I)  in  which  a  power  of  revocation  by  deed 
sealed  and  delivered,  was  holden  not  to  be  well  executed  by  a 
will ;  and  the  decree  wa^  affirmed  by  Lord  Chancellor  King,  who 
said,  that  factum  was  a  technical  word,  and  as  well  known  in 
the  law  as  a  fine  or  recovery,  and  that  a  will  could  not  be  a 
deed.  The  same  point  was  decided  in  the  case  of  the 
[  *256  ]  Earl  of  Darlington  v.  Pulteny,(»')  in  which  *the  former 

(I)  According  to  the  Begistrar's  book  the  power  -was,  "  by  any  deed  or  deeds  in 
writing  under  his  hand  and  seal,  and  saaled  and  delivered  by  him  in  the  presence  of 
three  or  more  credible  -witnesses,  to  revoke,  make  void,  alter,  or  change,  any  of  the 
uses,  &c. ,  therein  limited;  and  by  the  same  deed  or  deeds,  or  any  other  deed  or  deeds 
in  writing,  under  his  hand  and  seal,  and  by  him  sealed  and  delivered  in  the  presence 
of  three  or  m'ore  credible  witnesses,  to  limit  new  uses."  It  is  said  in  Mose.  46,  that 
the  Master  of  the  Rolls  held  tie  will  to  be  a  revocation,  but  the  Registrar's  book,  in 
this  respect,  agrees  with  the  above  note;  Reg.  Lib.  B.  1727,  fo.  212.  Upon  the  ap- 
peal to  the  Chancellor,  he  directed  the  point  to  be  tried  at  law  in  an  action  of  eject- 
ment, Reg.  Lib.  B.  1727,  fo.  353.  In  the  nest  year,  upon  the  plaintiff 's  petition,  this 
order  was  directed  to  be  entered,  Reg.  Lib.  B.  1728,  fo.  454.  I  searched  to  the  end 
of  the  year  1731,  without  meeting  w^ith  any  further  trace  of  the  cause. 

(g)  Bolls.  Feb.  1727,  MS. 

(r)  Cowp.  260;  confirmed  by  Doe  v.  Lady  Cavan,  5  Term  Rep.  567;  6  Bro.  P.  C. 


(1)  See  ante,  139,  140,  144,  notes. 
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case  was  not  cited.  Lord  Mansfield  took  up  the  question  in 
the  same  way.  He  said  that  the  power  was  emphatically  reserved 
to  be  executed  by  "  deed."  Now,  the  word  deed  in  the  under- 
standing of  law,  has  a  technical  signification,  to  which  a  will  is  in 
no  respect  applicable.  This  opinion  was  given  upon  a  case  sent 
out  of  the  Court  of  Chancery,  and  Lord  Chancellor  Bathurst  de- 
creed, according  to  the  certificate  of  the  Court  of  King's  Bench, 
that  the  power  was  not  well  executed  ;  and  it  is  unimportant  that 
the  solemnities  required  to  the  execution  of  the  deed  have  been 
adhered  to  in  the  will  ;(s)  for  although  it  may  be  sealed  and  de- 
livered as  a  deed,  yet  it  still  retains  the  character  and  operation 
of  a  will. 

8.  And  the  converse  of  the  foregoing  proposition  holds  equally 
true  :  a  power  to  be  executed  by  ivill  cannot  be  executed  by  any 
act  to  take  effect  in  the  lifetime  of  the  donee  of  the  power.  This 
was  laid  down  by  Lord  Hardwicke,  in  the  case  of  Whaley  v. 
Drummond.(i()  He  said,  that  where  a  power  is  given  to  charge 
an  estate  by  will,  the  person  having  the  power  cannot  execute  it 
by  any  act  in  his  life-time. 

9.  But  the  mere  circumstance  of  the  estate  being  limited  to  A. 
for  life,  and  "  after  his  death,"  or  "  then,"  to  be  at  his  disposal, 
will  not,  by  implication,  restrain  the  execution  of  the  power  to  a 
will  ;(m)  although  it  has  been  recently  decided  that  a 

devise  to  the  testator's  wife  for  her  life,  and  *also  at  her  [  *257  j 
disposal  afterwards  to  leave  it  to  whom  she  pleased, 
gave  her  a  power  of  disposition  by  will  only,  by  reason  of  the 
word  leave,  which  was  not  properly  applicable  to  a  disposition  by 
deed.(.'r)  And  where  the  gift  was  of  a  sum  of  money  to' pay  the 
interest  to  each  of  his  four  daughters,  for  their  own  private  use 
during  their  lives,  independent  of  any  other  person,  "  the  princ!- 

by  Toml.  175;  and  see  Buahell  v.  Bushell,  1  Kep.  Temp.  Redesdale,  96;  4  Taunt. 
297. 

(s)  Tollett  V.  ToUett,  2  P.  Wms.  469;  and  Woodward  v.  Halsey,  supra. 

(i)  Ch.  Easter  Term,  1745,  MS.;  Reg.  Lib.  B.  1744,  fo.  150.  See  Ried  v.  Sher- 
gold,  10  Ves.  jun.  370;  Anderson  v.  Dawson,  15  Ves.  jun.  532.  See  and  consider 
Heatley  v.  Thomas,  ib.  596. 

(li)  Anon.  3  Leo.  71;  Thomlinson  v.  Dighton,  1  Com.  194;  1  P.  Wms.  149;  Ex 
parte  Williams,  1  Jao.  &  Walk.  89. 

(i)  Doe  v.  Thorley,  10  East,  438;  Walsh  v.  Wallinger,  2  Russ.  &  My].  78;  7 
Toml.  425;  Brown  v.  Chambers,  1  Hayes,  597;  see  Archibald  v.  Wright,  9  Sim.  161. 
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pal  to  go  to  their  heirs,  or  to  any  other  they  might  choose  to  will 
it  to,"  it  was  held  that  the  words  "  to  will  it,"  meant  to  dispose 
of  it  by  will,  and  therefore  an  appointment  by  deed  was  not  a 
good  execution  of  the  power,  (^z) 

10.  In  a  recent  case,  Thomas  Grace  by  his  will  gave  to  his 
wife  Mary  Grace  4,000Z.  or  whatever  surplus  might  arise  after 
the  moiety  left  to  his  two  minor  children,  subject  to  a  proviso 
that  she  should  enjoy  the  interest  thereof  for  her  natural  life,  and 
dispose  of  the  same  to  such  of  her  children  which  he  should  leave 
as  she  should  devise  and  think  proper.  It  was  insisted  that  the 
power  was  confined  to  a  will.  In  favour  of  the  contrary  con- 
struction, Thomlinson  v.  Dighton,  1  P.  Wms.  149  ;  Anon.  3  Leo. 
71,  c.  108  ;  Goodtitle  v.  Otway,  2  Wils.  6  ;  Lord  Ormond's  case, 
Hob.  348,  were  relied  upon,  and  the  case  was  distinguished  from 
Doe  and  Thorley,  10  Bast,, 438  ;  and  the  case  was  decided  ac- 
cordingly. Sir  William  Grant  was  clearly  of  opinion  that  the 
power  was  not  confined  to  a  will.  If  the  bequest  had  been  to  her 
for  life,  and  then  to  devise  as  she  might  think  proper,  there  the 
word  devise  would  have  admitted  but  of  one  sense  ;  but  here  it 
is  as  she  shall  dispose,  which  admits  of  two  constructions,  and 
this  means  as  she  should  think  right.  Suppose  you  translate  de- 
vise as  she  shall  bequeath  by  wiU  ;  how  then  would  it  read  ?  To 
dispose  thereof  as  she  shall  bequeath  by  will  and  think  proper, 

therefore  she  has  a  general  power. (z) 
[  *258  ]  *11.  A  power  to  appoint  by  will,  or  otherwise,  of 
course  authorizes  an  appointment  by  deed,  (a)  So 
where  the  bequest  was  of  personal  property  to  the  separate  use 
of  the  wife,  for  life,  and  after  her  death  to  such  persons  as  she 
by  any  will,  or  appointment,  to  be  by  her  signed  and  sealed  in 
the  presence  of  one  or  more  witness  or  witnesses,  should  appoint, 
and  in  default  of  such  will  or  appointment  over,  it  was  held  that 
she  might  appoint  by  deed.  (6) 

12.  But  under  a  power  to  appoint  by  deed  or  will,  so  as  in 
every  such  deed  a  power  to  revoke  by  deed  was  contained^  the 

(y)  Paul  V.  Hewetson,  2  Myl.  &  Kee.  434. 
(«)  Grace  v.  Wilson,  Rolls,  MS.,  Oct.  1811. 
(as)  Irvin  v.  Farrer,  19  Ves.  86;  and  see  Van  v.  Barnett,  ib.  110. 
(i)  Wells  V.  Faron,  V.  C.  27,  Nov.  1818,  MS.;  the  cause  stood  oTer  on  another 
point.  .  ■ 
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Vice-chancellor  was  of  opinion,  although  it  was  not  necessary  to 
decide  the  point,  that  an  appointment  by  deed,  with  a  power  of 
revocation  by  deed  or  will,  was  not  authorized  by  the  power. 
This  seems  to  deserve  re-eonsideration,  because  the  donee  might 
reserve  a  power  to  revoke  by  deed  or  will,  although  not  author- 
ized to  do  so  by  the  instrument  creating  the  power.  The  origi- 
nal power  was  to  appoint  by  deed  or  will.  The  donor  appears 
only  to  have  been  anxious  that  an  irrevocable  appointment  should 
not  be  made.  The  power  of  revocation  reserved  was  only  tantar 
mount  to  the  original  power.  The  donee  might,  without  doubt, 
have  in  several  ways  effectuated  the  same  object.  She  might  have 
appointed  by  deed  to  such  uses  as  she  should  appoint  by  will, 
with  a  power  in  the  deed  to  revoke  by  deed.  She  might  have 
appointed  by  deed  to  herself  absolutely,  with  a  power  to  revoke 
by  deed,  and  of  course  she  could  devise  her  interest,  and  the  will 
would  be  operative  if  the  appointment  to  herself  remained  unre- 
voked by  deed.  The  power  which  she  reserved  was  the  same 
thing  in  effect,  (c) 

13.  In  favour  of  the  intention,  a  settlement  to  the  use  of  a 
man's  will  might,  perhaps,  be  construed  to  mean  not  simply  a  dis- 
position by  testament,  but  any  disposition  by  deed  or 
otherwise.  *This  question  arose  in  the  reign  of  James  [  *259  ] 
the  First,  upon  a  dispute  between  the  Earls  of  Ormond 
and  Desmond,  who  bound  themselves  in  a  penalty  of  100,000^. 
each  to  abide  by  the  King's  award.  The  case  was  simply  this : 
The  then  late  Earl  of  Ormond  suffered  a  recovery  of  certain  es- 
tates to  the  use  of  his  last  will.  By  writing  under  his  hand  and 
seal  he  declared  that  the  recoverors  should  stand  seised  to  certain 
uses.  The  question  was,  whether  he  could  revoke  the  uses.  The 
case  was  referred  to  the  two  Chiefs,  Montague  and  Herbert,  and 
Justice  Dodridge.  They  all  agreed  that  the  fee  resulfed  to  the 
Earl  in  the  meantime.  And  Montague  appears  to  have  thought 
that  the  settlement  took  effect  out  of  his  interest,  and  not  as  an 
eX'ecution  of  his  power  ;  and  he  accordingly  held  that  was  not 
revocable.  Hobart  and  Dodridge,  on  the  contrary,  held  that  the 
instrument  operated  as  an  execution  of  the  power,  and  that  the 
uses  were  always  revocable,  because  they  were  grounded  upon  the 

(c)  Phillips  V.  Phipps,  V.  C.  M.  T.  1818,  MS. 
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recovery,  which  was  to  the  use  of  his  will,  which  was  always  sub- 
ject to  change.  Secondly,  they  held,  that  the  recoverors  were 
seised  to  the  use  of  his  last  will,  which  was  not  to  be  tmderstood 
a  testament  only,  but  to  be  extended  unto  any  other  vohmta/ry  dis- 
position or  gratuity  whatsoever.  However,  upon  this  difference 
of  opinion,  the  King  took  the  opinion  of  some  of  the  other  Judges, 
who  agreed  with  Montague,  and  so  the  point  in  question  was  not 
decided.  ((^) 

14.  The  point  in  the  foregoing  case*is  not  likely  to  arise  at  this 
day,  because  uses  are  generally  declared  in  a  Aore  formal  manner. 
And  it  is  clearly  distinguishable  from  a  power  to  appoint  by  will, 
for  in  this  case  the  word  "  will"  evidently  points  to  the  instru- 
ment, but  in  Lord  Ormond's  case  the  declaration  to  the  use  of  the 
Earl's  will  was  considered  to  mean  rather  the  mind  of  the  donee 

than  the  instrument  by  which  his  intention  was  to  be 
[  *260  ]  expressed.     But  even  *if  it  should  be  so  considered,  yet 

as  the  law  now  stands,  unless  the  execution  was  testa- 
mentary, it  should  seem  that  it  could  not  be  revoked  without  an 
express  power  reserved. 

15.  However,  it  is  clear,  that  even  where  a  power  is  required 
to  be  executed  by  "  the  will"  or  "  last  will  and  testament,"  of  the 
donee  of  the  power,  an  instrument,  although  sealed  and  delivered 
as  a  deed,  will,  if  testamentary  in  its  nature,  be  a  good  execution 
of  the  power,  (e) 

Thus  in  a  case  in  Dyer,(/)  where  the  uses  of  a  recovery  were 
declared  to  be,  to  perform  the  will  of  the  person  who  suffered  the 
recovery,  he  executed  the  power  by  a  deed  indented  and  sealed, 
and  the  question  was  whether  he  could  change  the  uses.  Dyer 
and  other  Judges  held  that  he  might  well  alter  his  will,  for  the" 
deed  was  quasi  a  will,  which  is  changeable.  In  this  case,  there- 
fore, the  point  was  taken  for  granted.  Lord  Chief  Justice  Treby, 
in  adverting  to  the  case,  said  that  the  instrument  was  a  will ;  for 
though  it  were  in  the  form  of  an  indenture  between  several  par- 
ties, yet  when  he  says  he  wills  so  and  so,  after  he  had  recited  a 
power  to  declare  by  will,  this  must  be  taken  for  a;  will,  or  it  is  no 

(d)  Earl  of  Ormond's  case.  Hob.  348.  See  3  Cha.  Ca.  64, 190;  and  Shepherd  v. 
Spencer,  1  Keb.  821;  Co.  Litt.  112  a,  n.  (2)  271. 

(e)  And  see  now  1  Vict.  c.  26,  supra. 
(/)  Anonymous,  Dyer,  314  a.  pi,  97, 
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execution  of  the  power,  (g-)    And  it  is  now  well  settled  by  a  series 

of  decisions,  that  if  the  instrument  executing  the  power  is  in  its 

nature  testamentary,  the  mere  circumstance  of  its  being  in  the 

form  of  a  deed/upon  stamps,  and  sealed  and  delivered  in  the  usual 

way  as  a  deed,  will  not  prevent  it  from  operating  as  a 

will.  (A)  (I)     But  it  will  not  be  deemed  *testamentary  [  *261  ] 

merely  because  the  limitations,  from  their  nature  and 

the  state  of  the  settlement  cannot  take  effect  until  the  death  of 

the  appointor,  (i) 

16.  Moore,  in  hi§  celebrated  argument  in  Lord  Buckhurst's 
case. (A;)  cites  Lord  Awdley's  case  in  a  manner  which  has  led  to 
an  inference,  that  a  power  to  be  executed  by  will  cannot  be  exer- 
cised by  an  instrument  in  the  shape  of  a  deed.  The  case  is  re- 
ported in  Dyer(r)  and  in  Leonard,  (m)  A  recovery  was  suffered 
by  Lord  Awdley  to  the  use  that  the  recoverors  should  perform  his 
will ;  he  afterwards,  by  deed,  directed  them  to  stand  seised  to 
certain  uses,  amongst  others,  to  make  an  estate  to  him  and  his 
wife  in  tail.  And  it  was  determined,  after  great  consideration, 
that  the  use  was  not  changed,  for  this  could  not  be  his  will  to  take 
effect  by  his  death,  because  it  appeared  the  estate  was  to  be  exe- 
cuted in  his  life-time.     Lord  Awdley's  case,  therefore,  merely 

(g-)  See  3  Cha.  Ca.  86;  and  see  ib.  64. 

(A)  Hixon  V.  Wytham,  1  Cha.  Ca.  248;  Greene  t.  Proude,  1  Mod.  117;  Haberg- 
ham  V.  Vincent,  2  Ves.  jun.  205 ;  and  see  Devereaux  v.  Moor,  1  Keb.  697 ;  GMmmer 
V.  Jackson,  4  Burn's  Ecole.  Law,  p.  130,  cited. 

(0  See  Hougham  v.  Sandys,  2  Sim.  137,  168. 

(k)  Mo.  515,  516. 

(I)  166  a,  324  b,  pi.  37. 

(m)  2  Leo.  159;  4  Leo.  165.  210. 
■  (I)  In  the  Attorney-general  v.  Jones,  3  Price,  368,  three  Judges  against  Wood,  B. 
held  that  a  voluntary  deed,  assigning  leasehold  and  personal  estate,  under  which  the 
grantor  was  entitled  for  life,  with  a  power  of  revocation,  and  which  he  confirmed  by  his 
will,  was  a  testamentary  instrument  within  the  stamp-act.  The  opinion  of  theProfes- 
.  Bion  is  undoubtedly  with  Mr.  Baron  Wood.  The  case  must  be  referred  to  its  particu- 
lar circumstances.  It  cannot  be  denied  that  a  man  may  make  a  voluntary  settlement 
by  deed  to  avoid  the  payment  of  the  legacy-duty,  reserving  to  himself  a  life-estate, 
and  a  power  of  revocation,  and  of  course  his  subsequent  ratification  of  the  settlement 
by  his  will  cannot  give  the  settlement  »  testamentary  operation.  The  point  has  re- 
cently been  so  ruled,  Tompson  v.  Browne,  3  Myl.  &  Kee.  82.  But  legacy-duty  will 
be  payable  upon  a  testamentary  gift  under  a  power,  although  the  property  did  not  be- 
long to  the  appointor.  In  the  Matter  of  Cholmondley,  1  Crompt.  &  Mees.  149 ;  and 
see  Drake  v.  Attorney-general,  10  Cla.  &  Fin.  257.  As  to  probate-duty,  see  Attorney- 
general  V.  Staff,  2  Crompt.  &  Mees.  124;  and  Drake  v.  Attorney-general,  ubi  sup. 
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proves  what  has  been  already  stated  that  the  act  must  be  testa- 
mentary, or  the  execution  of  the  power  is  void.(l)  And  now  the 
instrument  as  a  will  in  effect  must,  to  be  valid,  be  executed  in 
manner  required  by  the  1  Vict.  c.  26. 

17.  Where  a  person  is  tenant  for  life,  with  a  power  to  appoint 

the  inheritance  by  will  only,  and  is  desirous  to  sell  the 
[  *262  ]  fee-simple,  he  may  convey  to  the  purchaser  for  a  *long 

term  depending  on  his  life,  and  exercise  the  power  in 
the  purchaser's  favour  by  will,  and  cofbnant  not  to  revoke  it.  The 
title  of  course  will  be  incomplete  during  the  vendor's  life,  as  he 
may  choose  to  revoke  the  will,  and  drive  the  purchaser  to  his 
remedy  under  the  covenant ;  so  he  may  revoke  the  will  by  a  clan- 
destine act,  and  leave  no  assets  to  answer  the  breach  of  covenant. 
But  if  a  purchaser  be  willing  to  incur  the  risk,  no  objection  can 
be  raised  to  the  execution  of  the  power  should  it  ultimately  take 
effect.  It  is  a  mistake  to  call  it  an  execution  by  deed,  for  the 
donee  has  still  full  power  to  revoke  the  will :  the  performance  of 
the  covenant  cannot  be  enforced,  but  damages  only  can  be  recover- 
ed for  a  breach  of  it. 

18.  Although  a  will  is  not  a  good  execution  of  a  power  to  be 
executed  'by  a  deed,  yet  where  in  the  instrument  creating  the 
power,  words  are  thrown  in  of  a  general  comprehensive  sense,  as 
"  writing,"  or  "  instrument,"  the  court  will  take  advantage  of 
them  in  favour  of  the  intention,  and  deem  a  will  within  the  mean- 
ing of  the  power,  although  in  vulgar  acceptation  the  words  point 
to  a  deed.  This  was  admitted  by  Lord  Mansfield  in  Lord  Dar- 
lington's case. 

19.  The  leading  case  on  this  point  is  Kibbet  and  Lee,  reported 
by  Hobart.  There  a  power  of  revocation  in  a  settlement  was  re- 
quired to  be  executed  "  by  writing  under  his  hand  and  seal,  and 
by  him  delivered  in  the  presence  of  three  credible  witnesses,"  and 
then  and  from  thenceforth,  the  uses  shall  be  void.  The  donee  of 
the  power  revoked  the  settlement  by  will  under  his  hand  and  seal, 
and  by  him  delivered  in  the  presence  of  four  witnesses.  Hutton, 
Justice,  held  that  the  words  were  to  be  understood  of  a  deed,  ac- 

(1)  See  Milledge  v.  Lamar,  4  Desaus.  Ch.  R.  617.  Jacks  v.  Henderson,  1  Id.  543. 
[Note  1st  Am.  Ed.]  See  also  Stewart  v.  Stewart,  5  Conn.  B.  317.  Pitkin  t.  Pitkin, 
7  gbnn.  B.  315.    Todd's  Will,  2  Watts  &  Serg.  R.  145. 
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cording  to  viilgar  speech,  and  the  rather,  because  in  such  clauses 
the  last  will  is  especially  mentioned  ;  but  Hobart,  Chief  Justice, 
Warburton  and  Winch,  Justices,  determined  that  the  will  was 
good,  because  the  revocation  was  to  be  taken  liberally,  and  the 
execution  of  it  favourably ;  and  they  held,  that  if  the 
Vords,  "  then,  and  from  thenceforth,"  were  repugnant,  [  *263  J 
they  were  surplusage,  and  of  no  force,  (m) 

20.  This  doctrine  was  fully  established  in  a  leading  case  in  the 
House  of  Lords,  (o)  There  were  two  estates,  the  Clare  and  the 
Meath  :  the  Clare  es*ate  and  part  of  the  Meath  estate  were  limit- 
ed to  uses  in  strict  settlement  in  favour  of  the  husband  and  wife 
and  the  issue,  with  the  ultimate  remainder  or  reversion  in  fee  to 
the  wife  ;  and  the  Meath  estate  (with  the  above  exception)  was 
vested  in  trustees  in  fee,  upon  trust  to  raise  such  sums  as  the  hus- 
band and  wife,  or  the  survivor  of  them,  should  by  any  writing 
under  their  hands  and  seals,  or  under  the  hand  and  seal  of  the- 
survivor  of  them,  attested  by  two  or  more  credible  witnesses, 
appoint.  Subject  thereto,  the  trusts  were  declared  to  the  hus- 
band for.  life,  remainder  to  such  persons,  &c.,  as  the  wife  should 
by  any  writing  under  her  hand  and  seal,  attested  by  two  or  more 
credible  witnesses,  (notwithstanding  her  coverture)  appoint,  and 
for  want  of  such  appointment  to  convey  the  same  to  her  in  fee. 
And  it  was  provided  that  if  there  should  be  no  issue  of  the  mar- 
riage, or  they  should  all  die  in  her  lifetime,  then  she  might  by 
any  writing  under  her  hand  and  seal,  attested  by  two  or  more 
credible  witnesses,  (notwithstanding  her  coverture)  revoke  all  or 
any  of  the  uses  (except  her  husband's  life  estate,  and  such  estates 
should  have  been  sold  or  mortgaged  by  the  trustees,)  and  by  the 
swtne,  or  any  other  deed,  (notwithstanding  her  coverture)  to  limit 
new  uses.  This  power  applied  to  aU  the  estates.  There  was  no 
issue  of  the  marriage,  and  the  last  power  was  exercised  by  will 
in  writing  under  the  donee's  hand  and  seal,  and  attested  by  the 
proper  number  of  witnesses.  In  favour  of  the  execution  df  the 
power  it  was  insisted,  that  to  confine  the  execution  of 
the  power,  as  if  designed  to  be  by  deed  only,  *by  rea-  [  *264  ] 

(n)  Hob.  312;  S.  C.  Litt.  Kep.  218,  cited,  nom.  Hubbard's  case;  and  see  ib.  p.  Ill; 
and  see  Tylley  v.  Pierce,  Cro.  Car.  876. 

(o)  Countess  of  Roscommon  v.  Fowke,  4  Bro.  P.  C.  523.  See  Doe  t.  HoUoway,  1 
Stark.  431;  Edwards  v.  Edwards,  3  Madd.  197;  1  Jac.  385. 
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son  of  the  latter  words  in  the  proviso  [&«/  the  same  or  amy 
other  deed,']  and  to  infer  from  thence,  that  the  writing  &^- 
pressly  mentioned  in  the  former  part  of  the  power,  and  referred 
to  even  in  this  latter  branch  of  it,  must  be  only  such  a  writing  as 
was  in  point  of  law  a  (ie  erf,  would  be  to  make  a  construction  of 
the  power  directly  contrary  to  the  former  part,  which  enabled  her 
to  revoke  the -old  uses  by  any  writing,  as  well  as  to  the  latter 
part  of  it,  which  enabled  her  to  appoint  new  uses  by  the  same 
[writing^  and  would  be  to  defeat  •nd  take  away  the  pperation 
of  plain  and  clear  words  by  implication,  and  inference  only. 
Against  the  execution  of  the  power  it  was  insisted,, that  the  wife 
had  two  powers  reserved  to  her,  one  to  revoke  the  uses  of  the 
estates  in  Clare  by  deed,  the  other  to  limit  such  parts  of  the  es- 
tate in  Meath  as  remained  unsold  by  any  writing.  But  we  cannot 
fail  to  observe  that  the  frame  of  the  settlement  led.  to  a  contrary 
inference ;  for  the  intention  was  to  give  her  the  same  ppwe:^  over 
the  Clare  estate,  if  there  was  no  issue,  as  she  had  over  the  Meath 
estate,  or  in  other  words,  to  enable  her  in  that  event,  although 
married,  to  dispose  of  her  reversion  in  fee.  This  made  it  im- 
probable that  by  these  ambiguous  words  the  parties  intended  to 
require  her  power  to  be  executed  in  a  different  manner  ;  and  as 
she  had  a  clear  power  (subject,  to  the  trusts)  to  appoint  by  any 
writing,  the  Meath  estate  vested  in  trustees,  it  could  not  have  in- 
tended that  her  power  of  revocation  (which  was  but  a  more  ex- 
tended power)  over  the  same  estate  should  be  exercisfible  only 
by  a  different  instrument.  The  Judges  delivered  their  opinion, 
that  this  writing  was  a  good  execution  of  the  power  ;  and  a  de- 
cree was  made  accordingly.  The  power,  therefore,  was  read  as 
if  it  had  expressed  that  new  uses  might  be  limited  by  the  same 
[writing,]  or  any  other  deed- 
21.  In  Doe  v.  Holloway,(p)  the  settlement  was  to  the  use  of 

such  persons  as  A.  by  any  writing,  &c.,(I)  signed,  seal- 
[  *265  J  ed  and  *delivered  by  him  in  the  presence  of  two  or 

more  witnesses,  should  dirept,  limit  and  appoint.  Lord 
Elleaborough  was  of  opinion  that  a  will  was  an  instrument  within 
the  meaning  of  the  terms  of  the  power,  and  that  since  the  will 

(p)  1  Starkie,  481. 

(I)  These  are  the  -vroTds  of  the  Report. 
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had  been  sealed  and  delivered  in  the  presence  of  more  than  two 
witnesses,  it  operated  as  an  appointment.  He  also  was  of  opinion 
that  a  delivery  as  a  deed  was  not  essential,  and  that  the  delivery 
which  was  proved  was  sufficient.  The  delivery  proved  was  that 
A  signed  the  will,  and,  placing  his  hand  on  the  wax  for  the  pur- 
pose of  acknowledging  his  seal,  delivered  it  out  of  his  hands  to 
some  person  present.  It  must  not  be  understood  that  Lord 
Ellenborough  was  of  opinion  that  more  than  two  witnesses  were 
necessary.  The  passage  in  italics  was  evidently  ah  answer  to  the 
argument,  that  a  wilt  was  not  an  instrument  within  the  terms  of 
the  power  :  it  was  an  instrument  of  a  different  nature,  requiring 
the  attestation  of  three  witnesses,  whereas  two  only  were  requi- 
site under  the  power. 

22.  In  a  later  case,(g')  which  it  became  unnecessary  to  de- 
cide, (r)  in  a  voluntary  strict  settlement,  under  which  the  settlor 
was  tenant  for  life,  with  the  ultimate  reversion  in  fee,  there  was  a 
power  for  him  from  time  to  time  during  his  life,  by  any  deed  or 
writing,  deeds  or  writings,  to  be  signed,  sealed  and  delivered  by 
him  in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, to  revoke,  and  by  the  same,  or  any  other  deed  or  deeds, 
writing  or  writings,  to  be  signed,  sealed  and  executed  as  afore- 
said, to  appoint  new  uses.  The  settlor  exercised  the  power  by  will, 
as  the  report  states,  duly  executed  and  attested  as  required  in  the 
case  of  devisees  of  real  estates.  The  Vice-Chancellor  said,  that 
upon  looking  into  the  language  of  the  deed  there  was  certainly 
ground  to  contend  that  the  power  of  revocation  and  new  appoint- 
ment was  only  to  be  executed  by  deed.  The  power  is  given  to 
the  settlor  "  from  time  to  time  during  his  natural  life  " 
*to  revoke  the  uses  and  reappoint,  which  afforded  an  [  *266  ] 
inference  that  a  deed  was  intended,  and  not  a  will, 
which  only  operates  from  the  death.  The  power  of  revocation 
and  reappointment  was,  "  to  be  signed,  sealed  and  delivered  in 
the  presence  of,  and  attested  by  two  or  more  credible  witnesses  ;" 
but  a  will  is  not  sealed  or  delivered,  and  twb  witnesses  to  a  will 
would  not  have  been  sufficient.  There  were,  however,  some 
strong  cases  to  the  contrary,  and  in  particular  the  case  of  the 

(g)  Edwards  v.  Edwards,  3  Madd.  197. 
(r)  Jacob,  335. 
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Countess  of  Roscommon  v.  Fowke.  In  that  case  the  power  was 
to  revoke  by  any  wi-iting  under  the  hand  and  seal  of  the  donee, 
attested  by  two  or  more  credible  witnesses,  and  by  the  same  or 
any  other  deed  to  limit  new  uses  ;  and  yet  it  was  held  the  power 
might  be  executed  by  will.  He  could  not,  he  added,  after  that 
authority,  decide  that  that  will  was  not  an  execution  of  the  law, 
without  having  the  opinion  of  a  court  of  law. 

The  first  words  relied  upon,  viz.  from  time  to  time  to  revoke 
and  limit  new  uses,  did  not,  it  is  appfcehended,  afford  an  inference 
that  a  deed  exclusively  was  intended  ;  for  although  a  will  operates 
only  from  the  death,  yet  a  man  may  make  many  wills  before  he 
leaves  a  final  one.  The  next  clause  is  not  conclusive  :  for. al- 
though a  common  will  is  not  usually  sealed  and  delivered,  yet. most 
wills  are  sealed  and  also  quasi  delivered,  that  is,  published ;  and 
if  a  will  was  within  the  purview  of  the  clause,  it  was  capable  of 
being  sealed  and  delivered  within  the  power ;  and  the  authorities 
appear  to  have  settled  that  two  witnesses,  although  not  sufiicient 
to  a. devise  of  an  interest  in  land,  are  sufficient  to  an  exercise  of 
a  power  by  wiU,  where  the  power  itself  does  not  require  a  greater 
number.  (5)  It  would  seem,  therefote,  that  the  will  in  Edwards 
V.  Edwards,  was  a  valid  execution  of  the  power. 

23.  In  Ellison  v.  Ellison,(i)  where  the  power  to  the  settlor  was 

to  revoke  by  any  deed  or  writing  to  be  by  him  signed, 
[  *267  ]  sealed  *and  delivered  in  the  presence  of,  and  attested  by 

two  or  more  credible  witnesses,  and  by  the  same  deed  or 
deeds,  or  by  any  other  deed  to  be  by  him  executed  in  like  manner, 
to  limit  new  uses ;  Lord  Eldon  said  it  was  impossible  to  maintain 
that  the  will  in  that  case  was  a  writing  within  the  meaning  of  the 
power,  considering  how  the  subject  was  described,  viz.  as  the 
residue  ;  from  which  it  may  be  inferred  that  he  thought  fe  will 
might  be  deemed  a  writing  within  the  power  ;  for  his  objection 
was  to  the  nature  not  of  the  instrument,  but  of  the  dispositions 
contained  in  it. 

24.  But  in  Bainbridge  v.  Smith(M)  where  the  power  was  given 
over  freehold  estate  by  cmt/  writing  under  hand  and  seal,  attested 
by  two  or  more  witnesses,  or  by  the  last  will  and  testament  in 

1     (s)  This  is  now  altered  by  1  Vict.  c.  26. 
(0  6  Ves.  jun.  656. 
(m)  Bainbridge  v.  Smith,  8  Sim.  86. 
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writing,  signed,  sealed  and  executed  in  the  presence  of,  and  at- 
tested by,  three  or  more  witnesses,  it  was  held  that  the  donor  of 
thp  power  had  himself  drawn  the  distinction  between  writings  that 
were  testamentary  and  writings  that  were  not  testamentary,  and 
had  required  the  former  to  be  attested  by  three  witnesses,  and  the 
latter  by  two  only  ;  and  therefore  that  a  will  attested  by  two  wit- 
nesses only  was  an  invalid  instrument  under  the  power.  This  case 
would  now  be  affected  by  the  1  Vict.  c.  26,  s.  10. 

25.  Nor  will  the  circumstances  of  the  power  being  given  to  two, 
and  the  survivor  of  them,  vary  the  construction  in  regard  to  the 
survivor's  right  to  appoint  by  will,  althougl)  the  power  could  not 
have  been  executed  by  will  during  the  Joint  lives  of  the  parties.  (t>) 

26.  In.  treating  of  the  instrument  by  which  a  power  maybe 
exercised,  it  is  necessary  to  consider  in  what  cases  the  power, 
although  in  one  clause,  gives  distinct  authorities. 

27.  In  the  case  of  Fitzgerald  and  Fauconberge,(a;)  a  settlement 
was  made  by  Fowler,  and  the  recital  expressed  the  in- 
tention of  the  settlor  to  reserve  power  to  himself  *freely  [  *268  ] 
to  dispose  of,  charge  or  alienate  the  estate  as  he  should 

think  fit,  and  to  revoke  the  uses,  &c.  thereby  raised  ;  and  a  power 
was  reserved  to  him  to  lease  at  such  yearly  rent  as  he  should  think 
fit,  by  any  deed  or  writing  under  his  hand  and  seal,  to  be  signed, 
sealed  and  delivered  iu  the  presence  of  two  or  more  witnesses  ; 
and  in  the  deed  was  a  proviso  that  the  settlor  might  at  his  pleas- 
ure, grcmt,  sell  or  demise  the  estate,  or(I)  by  any  deed  or  writing 
under  hisiand  and  seal,  &c.,  or  by  his  last  will,  signed,  sealed, 
delivered  and  published  in  the  presence  of  three  or  more  credible 
witnesses,  revoke  the  old  uses  and  declare  new  ones,  and  then  the 
uses  revoked  were  to  cease,  and  that  he  might  dispose  of  the 
estate  to  such  other  persons  and  uses  as  he  should  think  fit.  Fow- 
ler afterwards  conveyed  the  estate  for  his  creditors  without  ob- 
serving the  solemnities  required  by  the  latter  part  of  the  proviso. 
And  it  was,  after  great  consideration,  determined  that  Fowler 
had  under  the  proviso  two  distinct  powers,  one  to  sell  the  estate 

■{v)  Burnet  v.  Mann,  1  Ves.  187;  and  see  now  1  Viet.  o.  26. 

(a;)  Fitz.  207.     See  Wright  v.  Barlow,  infra,  s.  2. 

(I)  The  words  grani,  sell,  demise,  or  were  interlined  in  the  deed;  Fitzg.  214.  If 
they  were  the  only  words  interlined,  they  were  required  by  the  context.  The  notes 
of  this  case  published  by  Mr.  Fitzgibbon,  were  taken  by  Mr.  Duane. 

27*. 
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without  observing  any  formalities,  the  other  to  revoke  and  declare 
new  uses  In  the  manner  required  by  the  latter  part  of  the  power. 
The  decree  was,  after  a  hearing  of  four  days,  confirmed  by  the 
House  of  Lords,  upon  the  opinion  of  six  Judges  against  Mr.  Jus- 
tice Fortescue.(j>)  The  Judges'  delivered  their  opinions  serior 
tim  ;(£)  and  notwithstanding  the  opinion  of  the  majority  of  the, 
Judges,  it  was  (as  appears  by  the  manuscript  account  of  the  judg^ 
ment  indorsed  on  the  printed(a)  cases)  moved  to  reverse  the  de- 
cree ;  but  upon  the  question  being  pwt,  the  motion  was  negatived 

by  22  against  12. 
{  *269  ]       Chief  Baron  Reynolds  relied  upon  the  preamble  and 

*the  disjunctive  or,  which  could  not  be  taken  as  a  copula- 
tive. The  power  of  leasing  he  accounted  for  ;  for  while  the  settlor 
intended  to  act  under  the  settlement,  he  thought  proper  to  tie  him- 
self up  to  those  circumstances.  But  he  intended  to  have  a  power 
to  revoke,  1,  by  granting,  selling  or  demising,  without  referring 
to  the  power,  or  expressly  revoking  ;  2,  by  expressly  revoking ; 
3,  by  expressly  revoking  and  limiting  new  uses. 

The  Master  of  the  Rolls  agreed,  and  he  held,  that  granting  and 
revoking  were  the  membra  dividentia  of  the  power,  and  the  spe- 
cialties were  applicable  only  to  revoking.  He  relied  upon  the 
words  at  the  end  of  the  proviso,  which  made  it  plain  that  he  in- 
tended to  reserve  a  general  power  over  the  estate.  It  was"  ob- 
jected, that  you  cannot  stop  at  the  words  grant,  sell  or  demise, 
because  the  instruments  are  not  specified  till  you  go  farther ;  but 
he  thought  you  must  stop  there,  for  the  words  '  and  theh  the  uses,' 
&c.,  must  refer  to  the  last  antecedent,  viz.  the  express  power  of 
revoking.  But  then  it  was  objected,  that  to  grant,  sell  or  demise, 
is  reserving  an  implied  power  of  revoking,  and  that  it  could  not 
be  his  intention  to  be  quite  free  in  the  execution  of  that,  and  to 
;be  fettered  with  certain  circumstances  in  the  execution  of  an  ex- 
press revocation,  since  both  go  to  the  same  end.  He  considered 
that  neither  the  settlor  nor  the  person  who  drew  the  deed  knew 
that  a  grant  to  other  uses  would  amount  to  a  revocation.  It  was 
likewise  objected  that  in  this  construction  the  special  power  would 
be  idle.     But  it  plainly  had  its  use,  for,  though  by  the  first  power 

(y)  3  Bro.  P.  C.  543. 

(z)  Bee  Journ.  Dom.  Proo;  vol.  18,  p.  624. 

(a)  See  printed  oases,  Dom.  Proc.  1730,  o.  42. 
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he  might  alien  the  estate,  yet  ye  might  not  reinstate  himself  in  his 
former  ownership,  nor  could  he  devise  his  land ;  for  though  the 
word  grant  be  of  an  extensive  signification,  yet  it  must  be  under- 
stood of  acts  executed  in  the  life  of  the  party. 

The  Lor4  Chancellor  also  agreed,  but  he  thought  that  the  words 
'  may  grant,  sell  or  demise,'  would  be  sufficient  to  give  him  an 
absolute  power,  if  there  had  been  no  more,  and  though 
not  a  word  had  been  said  afterwards  of  *revocation ;  he  [  *270  ] 
thought  the  second  part  of  the  proviso  was  a  distinct 
power  and  sentence,  and  the  circumstances  mentioned  in  it  related 
only  to  the  power  of  revocation.  Suppose,  he  said,  the  words,  by 
any  deed,  &c.  had  been  left  out,  and  the  words  had  been  '  or  to 
repeal,  ravoke  and  make  void  the  uses,'  it  is  plain  they  would  be 
distinct  sentences  and  powers,  and  why  should  the  putting  in  of 
those  words  alter  the  case  ?  The  circumstances  are  not  part  of 
the  essence  of  the  power,  they  go  only  to  the  execution  of  this 
part  of  the  proviso,  and  have  no  relation  either  to  the  precedent 
or  subsequent  part,  that  is,  the  power  of  granting,  selling,  or 
flemising,  and  the  general  power  of  disposing  of  the  estate,  at  the 
latter  end  of  the  clause.  He  did  not  think  the  second  part  nugar' 
tory,  for  if  he  intended  only  to  revoke,  he  could  not  do  it  by  the 
first  power,  nor  could  he  devise  by  will ;  but  by  the  second  power 
he  could  do  both.  These  two  powers  do  not  run  into  each  other, 
but  they  run  to  the  same  end.  But  here  was  a  third  power  given 
him  by  the  words  '  that  Fowler  may  dispose  of  the  premises,'  in 
the  latter  end  of,  the  clause  ;  this  was  as  much  a  distinct  power 
as  possibly  could  be,  and  .was  larger  than  the  first :  by  this  he 
might  dispose  of  the  estate  by  will  or  otherwise. 

28.  There  were  considerable  difficulties  in  the  way  of  this  con- 
struction. There  appear  at  most  to  have  been  but  two  powers : 
the  opinion  of  the  Lord  Chancellor  in  favour  of  the  three,  upon 
the  words  winding  up  the  clause,  it  would  be  difficult  to  maintain. 
The  sound  construction  perhaps  is,  that  there  was  only  one  power 
given  by  the  rambling  words,  and  that  a  general  one ;  but  that 
the  solemnities  required  applied  to'  all.  No  doubt  what  was 
termed  the  second  power  was  larger  than  the  first,  but  a  power 
to  grant,  sell  or  demise  generally,  without  more,  of  course  enabled 
the  donee  to  dispose  of  the  fee  by  act  inter  vivos :  as  a  power  to 
dispose  of  the  estate  to  such  persons  and  uses  as  the  party  should 
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think  fit,  would  enable  him  to  appoint  the  fee  by  will, 
^  [  *211  J  or  act  inter  vivos.  If,  however,  there  were  *distinct 
powers,  the  second,  or  the  second  and  third,  were  larger 
than  the  first,  but  the  second,  for  example,  enabled  every  possible 
disposition  of  the  fee  under  a  general  power :  everything  that  could 
be  accomplished  under  the  first  power  could  equally  be  accom- 
plished Wider  the  second,  or  the  second  and  third.  A  conveyance 
in  fee,  for  example,  of  the  property,  without  reference  to  the 
power,  if  duly  executed,  would  hav%operated  as  an  execution  of 
the  second  power,  just  as  well  as  it  Vould  of  the  first.  Bach 
power  rode  over  the  fee.  However,  the  powers  were  treated  as 
having  distinct  objects,  and  as  the  disjunctive  or  was  used,  and 
the  solemnities  were  introduced  after  the  first  power,  and  before 
the  second,  they  were  held  not  to  attach  to  the  first  power,  which 
.might  have  been  executed,  and  consequently  the  fee  disposed  of, 
by  even  a  simple  note  in  writing  unattested,  operating  as  an 
appointment ;  yet  that  instrument  would  have  operated  as  a  revo- 
cation and  new  appointment,  as  powerful  as  the  most  technical 
and  express  revocation  and  new  appointment  under  the  power. 
•The  case  was  decided  upon  the  intention  of  the  settlor,  as  collected 
from  the  recital  or  preamble,  connected  with  the  actual  frame  of 
the  clause  itself. 

2^.  And  here  we  may  notice  a  case  where  the  proviso  was,  that 
the  donee  might  by  his  own  proper  hand-writing,  to  be  written  or 
indorsed  on  the  indenture,  revoke  the  uses  therein,  and  the  court 
denied  that  the  revocation  ought  to  be  by  writing  on  the  inden- 
ture, and  held  that  it  might  be  by  other  writings  as  well  as  in- 
dorsement. (6)  There  appears,  however,  to  have  been  considera- 
ble dif&culty  in  the  way  of  this  decision. 

30.  But  where  only  one  power  is  given,  and  it  is  authorized  to 
be  executed  by  different  instruments,  although  the  ceremonies 
required  to  the  execution  are  not  stated  after  each  instrument, 

they  will  relate  to  both. 

[  *272  ]       This  is  the  case  of  Dormer  and  Thurland.(c)     *There 

a  power  was  given  to  A.,  if  he  should  die  before  his  wife 

without  issue,  to  be  executed  "  by  his  last  will,  or  any  writing 

purporting  to  be  his  last  will,  under  his,  hand  and  seal,  attested 

(S)  Lestrange  v.  Temple,  1  Keb.  357. 

(c)  2  P.  Wms.  506.    See  Jones  t.  Clough,  2  Ves.  365. 
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by  three  or  more  credible  witnesses,""  with  the  like  power  to  B. 
his  wife,  if  she  should  die  without  issue  in  the  lifetime  of  hef  hus- 
band. The  power  was  exercised  by  A.,  by  a  will  duly  executed 
according  to  the  statute  of  frauds,  but  it  was  not  sealed.  Lord 
Chancellor  King  held,  that  the  will  was  a  good  one,  the  power 
being  in  the  disjunctive :  1st,  in  respect  of  the  husband,  who 
would  make  a  will ;  and,  2dly,  in  respect  of  the  wife,  who  could 
not-  make  a  will,  but  only  a  writing  purporting  to  be  a  will ;  and 
yet,  as  we  have  seen,  both  ^ets  of  words  were  used  in  the  power 
to  the  husband :  but  a  case  was  referred  to  the  Judges  of  the 
King's  bench,  who  determined  that  the  will  was  void  as  a  charge, 
for  want  of  being  sealed,  and  consequently  that  the  power  was 
not  in  the  disjunctive.  The  words  '  any  writing  purporting  to  be 
his  last  will,'  may  have  been  treated  as  only  equipollent  to  his 
last  will,  so  that  it  may  not  have  been  considered  .that  the  power' 
did  refer  to  different  instruments.  Lord  Mansfield,  in  adverting 
to  this  case,(c?)  said,  that  "  Lord  King  was  of  opinion,  that  it  was 
a  good  execution  of  the  power,  because  by  will,  and  I  own  I 
should  incline  to  that  opinion."  But  as  we  have  seen,  the  ques- 
tion was,  whether  the  will  ought  not  to  Tiave  been  sealed ;  for  if 
the  power  required  that  solemnity,  the  power  being  executed  by 
will  could  not  vary  the  case. (I)  Perhaps  he  only  intended  to 
intimate  that  there  were  two  powers,  one  to  appoint  by  will,  exe- 
cuted as  a-  proper  will ;  the  other  by  an  instrument  purporting  to 
be  a  will,  but  under  hand  and  seal.' 

31.  In  the  case  of  Ross  and  Ewer,(e)  the  case  of  Dormer  and 
Thurland  was  recognised  and  acted  upon  as  an  author- 
ity. The  power  in  this  last  case  was  to  appoint  *"  by  [  *273  ] 
her  last  will  and  testament  in  writing,  or  other  writing 
under  her  hand  and  seal,  to  be  attested  by  two  or  more  credible 
witnesses."  And  Lord  Hardwicke  held,  that  the  latter  words  in 
the  clause,  "  under  her  hand,"  &c.  were  referrible  as  well  to  the 
will  as  to  the  other  writing.  Now  here  there  were  distinct 
instruments ;  1,  a  will,  2,  other  writing ;  which  of  course  included 
acts  inter  vivos :  yet  the  ceremonies  were  held  to  apply  to  both. 

(rf)  Cowp.  268. 
(c)  3  Atk.  156. 
(I)  This  is  now  altered  by  the  1  Vict.  c.  26,  s.  10. 
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32.  However,  in  the  ca^e  of  Doe  v.  Morgan,(/)  where  the 
power  was  to  appoint  "  by  deed,  or  will,  signed  in  the  presence 
of  three  witnesses,"  it  was  not  necessary  to  decide  the  poiat,  and 
the  cases  bearing  upon  it  were  not  cited;  but  Lord  Kenyon^ 
Chief  Justice,  in  delivering  judgment,  said,  that  if  it  were  mate- 
rial to  decide  that  point,  he  should  think  that  an  appointmextt  by 
deed,  would  have  been  good,  though  not  executed  in  the  presence 
of  three  witnesses,  and  that  that  number  of  witnesses  only  applied 
to  an  appointment  by  will.  ♦ 

33.  And  in  Moreton  v.  Lees,(g-)  where  the  power  was  "  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by  him  duly  signed, 
sealed  and  executed,  or  by  his  last  will  and  testament  in  writing, 
to  be  by  him  signed,  sealed,  published  and  declared  in  the  pres- 
ence of  three  or  more  credible  witnesses,"  it  was  held  that  an 

•  execution  by  deed  was  valid,  although  not  attested  by  three  wit- 
nesses., 

34.  The  distinction  between  the  cases  of  Dormer  and  Thur- 
land,  and  Eoss  and  Ewer,  and  the  case  of  Moreton  v.  Lees',  is 
this  :  In  those  cases  the  will  was  the  first  iastrument  referred  to, 
and  it  was  a  reasonable  presumption  that  the  three  witnesses  were 
intended  to  be  required  to  the  execution  of  the  will ;  but  in  More- 
ton  V.  Lees  the  deed  was  the  first  instrument  mention- 

[  *274  ]  ed ;  the  solemnity  of  three  'witnesses  is  not  often  im- 
posed on  an  execution  by  deed,  and  the  words  in  that 
case  were  satisfied  by  referring  them  to  the  will  which  immediate- 
ly preceded. 

35.  Wade  v.  Paget,(A)  was  a  case  of  no  difficulty.  A  power 
of  appointing  real  estate  amongst  children  was  given  to  the  father, 
by  any  deed  or  deeds,  wiU  in  writing,  or  other  writing  or  writings 
duly  signed  and  executed  in  the  presence  of  three  or  more  wit- 
nesses. A  deed  executed  in  the  presence  of  two  witnesses  only, 
was  treated  as  an  invalid  exercise  of  the  power.  The  last  words, 
as  well  as  the  first,  included  acts  inter  vivos,  and  therefore  the 
whole  was  properly  read  as  one  clause,  to  the  whole  of  which  the 

(/)  7  Term  Rep.  103;  and  see  Doe  t.  Weller,  7  Term  Rep.  478;  Sergeson  v. 
Sealy,  2  Atk.  412;  9  Mod.  390. 

(g)  C.  P.  Lancaster,  March  Ass.  1819,  decided  upon  a  special  case  reserved,  be- 
fore Richards,  C.  B.  and  Wood,  B.  at  Serjeant's  Inn. 

(A)  2  Bro.  C.  C.  364. 
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Bolemnities  applied.  And  in  an  earlier  oase,(i)  where  a  power 
was  to  be  executed  by  any  deed  or  writing,(I)  signed  in  the 
presence  of  three  witnesses,  the  latter  words  were  considered  as 
applying  to  a  deed  as  well  as  any  writing:' the  writing  might, 
though  not  a  deed,  be  an  act  inter  vivos. 

36.  Where  a  power  is  given  to  be  executed  by  writing  general- 
ly, so  that  the  donee  may  appoint  by  deed  or  will ;  yet  if  he  do 
execute  it  by  deed,  he  cannot  treat  the  deed  as  a  revocable  instru- 
ment, because  he  was  not  tied  to  a  deed  ;  nor  if  he  execute  it  by 
a  will,  can  that  be  treated  as  a  mere  writing,  and  therefore  irre- 
vocable.(A;) 

37.  In  Hardin  v.  "Warner,  where  the  power  was  to  revoke 
upon  tender  of  a  gold  ring,  or  a  pair  of  gloves  of  12d.  price,  or 
12d.  in  money,  it  was  held  that  the  price  of  12d.  extended  to  the 
gloves  only,(Z)  on  the  ground,  it  seems,  that  it  could  not  be  pre-' 
sumed  that  a  ring  ife  of  so  small  value  as  12d.,  for  it  imports  value 
in  itself,  (m) 

We  may  here  observe,  that  where  several  modes  of 
'executing  a  power  are  stated,  the  donee  may,  in  the  [  *275  ] 
absence  of  a  direction  to  the  contrary,  execute  it  in 
which  of  the  ways  he  pleases.  Thus,  where  a  power  was,  that  a 
wife  might  make  a  will  in  the  presence  of  the  husband,  unless  he 
refused,  or  in  the  presence  of  J.  S.,  or  two  such  persons  as  she 
should  appoint,  it  was  determined  to  be  in  the  wife's  election  to 
execute  in  which  of  the  three  ways  she  chose,  (w)  And  yet,  cer- 
tainly, the  power  seems  to  have  implied  that  the  wife  should  not 
execute  in  the  presence  of  J.  S.,  or  the  other  persons,  unless  her 
husband  refused  to  admit  her  to  execute  in  his  presence. 

39.  We  shall  hereafter  see  that  the  person  executing  a  power 
may  declare  that  it  shall  not  take  effect  till  a  certain  act  is  done. 
Upon  this  principle  a  power  given  to  be  executed  by  a  single  in- 
strument as  a  deed,  may  be  executed  by  several  assurances,  for 
where  the  instrument  is  executed  with  the  formalities  required  by 

(i)  Sergeson  v.  Sealy,  9  Mod.  890. 

(fc)  Lisle  V.  Lisle,  1  Bro.  C.  C.  533;  Hatcher  t.  Curtis,  2  Freem.  61,  post. 

(/)  Noy,  79.    See  1  Jones,  134;  Palm.  429;  2  Roll.  Bep.  293. 

(m)  Palm.  431.    See  Wright  v.  Barlow,  infra. 

(n)  Harris  t.  Bessie,  1  Keb.  848, 

(I)  In  2  Atk,  414,  the  words  are  deed  or  mil. 
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the  power,  and  refers  to  some  future  act  to  be  done  to  complete 
the  execution  of  the  power,  as  a  fine  to  be  levied,  neither  the  _ 
deed  nor  the  fine  by  itself  can  operate  as  an  appointment ;  not 
the  deed,  because  that  would  be  contrary  to  the  intention  of  the 
person  executing  it ;  and  certainly  not  the  fine,  as  that  would  be 
contrary  to  the  words  of  the  power ;  yet  taken  both  together  the 
poww  will  be  duly  executed,  quw  non  valent  singula,  jwncta  pro- 
sunt.  This  is  the  Earl  of  Leicester's  case  before  noticed,  (o) 
And  it  is  on  the  same  principle,  viz.  liat  the  donee  intends  the 
several  instruments,  taken  together,  to  amount  to  an  exercise  of 
the  power  ;  that  a  fine  first  levied,  and  then,a  deed  declaring  the 
uses  of  it,  will  be  deemed  an  execution  of  the  power  where  the 
deed  is  executed  in  the  manner  required  by  the  power.  This 
we  have  seen  wus  decided  in  the  case  of  Herring  and  Brown,  (p) 
■  It  is,  however-,  to  .be  observed,  that  the  case  did  n"ot  de- 
[  *276  ]  cide  that  a  declaration  of  uses  at  any  time  *after  the 
fine  will  prevent  the  forfeiture,  and  operate  as  an  exe- 
cution of  the  power.  Indeed  Mr.  Justice  Withers,  the  only 
Judge  of  the  King's  Bench  who  held  the  power  was  not  destroy- 
ed, expressly  said,  that  "  fine  and  deed  should  be  considered  as 
one  conveyance  in  favour  of  common  assurances,  where  the  dis- 
tance of  time  is  not  appa/rently  long."  Where  it  is  recited  in 
the  deed  that  the  fine  was,  at  the  time  of  levying  thereof,  intend- 
ed to  enure  to  the  uses  expressed,  it  seems  that  no  party  to  the 
deed,  nor  any  one  claiming  under  him,  can  insist  upon  the  for- 
feiture, as  the  deed  would  operate  as  an  estoppel.  But  as  against 
strangers,  it  is  conceived,  that  it  would  be  left  to  a  jury  to  say, 
whether  the  fine  was  or  was  not  levied  to  the  uses  subsequently 
declared.     This  observation  has  already  been  made.(g') 

40.  Both  in  the  Earl  of  Leicester's  case,  and  Herring  and  Brown, 
the  deed  and  fine  were  considered  as  one  assurance,  and  such 
was  the  intention  of  the  parties,  (r)  The  principle  of  these  cases 
cannot  be  applied  to  a  case  where  there  is  first  a  defective  execu- 
tion of  a  power,  and  then  a  further  execution,  which  is  also  de- 
fective, but  which  was  intended  to  fee  a  complete  and  valid  exe- 

(o)  Vide  supra,  p.  95.     . 

(ja)  Sup.  p.  96;  and  see  Snapd  v.  Turton,  Cro.  Car.  472;  and  see  2  Freem.  118. 

(5)  Sup.  p.  96. 

(r)  See  Doe  v.  Whitehead,  2  Burr.  704;  Hard  v.  Fletcher,  Dougl.  45. 
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cution,  although  in  the  two  instruments  taken  conjointly,  the 
directions  of  the  power  are  strictly  complied  with. 

This  was  decided  in  the  case  of  Hawkins  and  Kemp.(s) 
There  the  deed  executing  the  power  was  required  to  be  enrolled, 
and  a  deed  was  accordingly  executed  and  duly  enrolled,  but  was 
a  defective  execution  of  the  power  in  other  respects ;  a  further 
deed  was  then  prepared,  by  which,  after  reciting  that  doubt*  had 
arisen  as  to  the  former  execution,  the  power  was  duly  executed. 
In  the  body  of  the  last  deed  the  intention  to  enrol  it  was  stated, 
but  it  never  was  actually  enrolled.  It  was  insisted  that 
the  two  deeds  together  operated  as  an  'execution  of  the  [  *277  ] 
power ;  but  Lord  EUenborough,  in  delivering  the  opin-  ■ 
ion  of  the  Court,  said,  that  in  this  case,  there  was  no  intent  that 
the  two  deeds  conjointly  should  revoke  the  uses,  and  that  the  en- 
rolment of  the  first  should  be  applied  to  or  be  in  any  way  connect- 
ed with  the  second.  On  the  contrary,  the  last  deed  in  the  body 
of  it  takes  notice  of  the  enrolment,  as  an  act,  to  be  done  in  res- 
pect to  the  then  executing  deed,  thereby  not  adverting  to.  the' 
necessity  of  actual  enrolment,  but  virtually  disclaiming  the  bene- 
fit (if  indeed  in  any  shape  such  benefit  could  have  been  derived 
from  it)  of  the  enrolment  of  the  former  inefi&cacious  deed  of  revo- 
cation and  appointment. 

41.  It  was  suf&cient  for  the  determination  of  the  court,  in  the 
preceding  case,  to  show  that  the  parties  did  not  intend  the  deeds 
to  operate  as  one  assurance.  But  it  is  evident  that  the  court  con- 
sidered it  doubtful  whether,  in  any  shape,  they  could  be  so  con- 
strued. And  the  better  opinion  is,  that  they  could  not ;  for  the 
distinction  appears  to  be,  that  for  several  instruments  to  consti- 
tute one  assurance,  such  must  be  the  intention  of  the  parties  at 
the  perfecting  of  the  first  assurance ;  and  that  an  intention  to 
refer  a  subsequent  assurance  to  a  prior  one,  where  such  intention 
did  not  exist  at  the  execution  of  the  first  assurance,  will  not  be 
effectual.  Thus,  in  Seymour's  case,(0  where  a  tenant  in  tail  con- 
veyed by  bargain  and  sale,  and  afterwards  levied  a  fine  to  the 
bargainee,  it  was  determined  that  the  fine  did  not  work  a  discon- 
tinuance, because  it  did  not  appear  that  any  fine  was  intended  to 

(s)  3  East,  410;  and  see  infra,  B.  4;  and  see  Sloane  v.  Cadogan,  Appi  No.  26,  to 
Treat,  of  Purchases,  9th  ed. 
(0  10  Rep.  95. 
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be  levied  at  the  time  of  inaking  the  bargain  and  sale  ;  whilst,  on 
the  con,trary,  in  Doe  t.  "Whitehead,(M)  where  there  was  a  cove- 
nant in  a  release  from  a  tenant  in  tail,  to  levy  a  fine  to  the  use  of 
the  releasee,  the  fine  and  release  were  holden  to  be  but  one 
assurance,  and  consequently  the  fine  operated  as  a  discontinuance. 
The  same  principles  appear  to  apply  to  the  case  under  considerar 
tion.  Fines  are  now  abolished,  but  titles  still  depend 
[  *278  J  upon  them,  and  the  law  above-  quoted,  *therefore,  is  im- 
portant with  reference  to^past  transactions.  And  the 
doctriue  itself  is  of  course  still  of  general  application.  It 
strongly  bears,  for  example,  on  the  point  decided  in  Hawkins  and 
Kemp. 


SECTION  IV. 


'OF   THE   MODE   IN   WHICH   THE  INSTRUMENT  IS'  TO   BE   EXECUTED, 


2. 

25. 
3. 
i. 
6. 


10. 
12. 

U. 
15. 
16. 

17. 


Writing  under  hand  and  seal  requir- 
ed, delivery  unnecessary.  . 

>  Meaning  of  "  attest." 

Due  attestation ;  one  ■witness  good. 

So  due  execution  ahd  attestation. 

By  deed  or  will,  must  be  executed  as 
a  proper  deed  or  will. 

Stamp  or  wafer  not  equal  to  a  seal ; 
seal  to  will  not  now  necessary. 

Incapacity  to  sign,  no  excuse. 

Subscription  in  the  presence  of  wit- 
nesses. 

Witnesses  under  Act  of  1  Vict. 

Attestation  by  the  witnesses. 

If  attestation  not  required,  informal 
one,  good. 

Attestation  required;  signecl  omitted, 
bad. 


23. 

24. 
27. 

30. 
33. 
42. 

43. 
44. 
49. 
*50. 

51. 

53. 
55. 

56. 


>  Review  of  the  decisions. 

Where  the  word  witness  is  insuffi- 
cient. 

Where  it  is  sufficient. 

Delivery  of  a  will,  a  publication. 

Act  to  amend  past  defective  attesta- 
tions as  to  signing. 

Observations  upon  it. 

Construction  of  it. 

Alteration  of  Act  by  Vict. 

Publication  unnecessary. 

More  witnessess  than  are  required, 
good. 

Execution  by  blind  man. 

Enrolment  required,  must  be  in  the 
life  of  the  donee. 

Whether  attestation  can  be  amended. 

Codicil  properly  executed.  Will  not. 


1.  I  COME  now  to  consider  the  mode  in  which  the  instrument  is 
required  to  be  executed.  It  has  already  been  observed,  that  in 
general,  every  circumstance  required  to  attend  the  execution  of 
the  instrument  must  be  duly  complied  with.    But  there  are  few 


(u)  2  Burr.  704. 
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cases  in  wMch  the  courts  require  anything  beyond  the 

strict  letter  of  the  power» ;  therefore,  "where  a  writing  [  *279  ] 

under  hand  and  seal  is  required,  it  need  not  be  deliver- 

ed,(2;)  although  writings  signed  and  sealed  are  usually  delivered 

also. 

2.  Where  a  power  was  to  be  executed  with  the  consent  of  A., 
in  writing  duly  attested,  it  was  held  that  the  term  attest  mfeant 
that  a  witness  should  be  present  to  testify  that  the  party  had 
done  the  act  required  by  the  power,  (j^) 

3.  Where  the  deed  is  required  to  be  duly  attested,  an  attesta- 
tion by  one  witness  will  satisfy  the  words.  In  Poulson  v.  Welling- 
ton,(2r)  the  first  power  required  the  deed  executing  it  to  be 
attested  by  two  witnesses  ;  but  by  a  later  deed  the  power  reserv- 
ed was  by  any  writing  duly  attested,  in  which  case  the  Lord 
Chancellor  observed  a  writing  would  have  been  duly  attested 
though  it  had  but  one  witness. 

^.  In  a  late  case  (a)  it  was  decided,  that  under  a  power  over  a 
leasehold  estate,  to  be  executed  by  a  will  duly  executed  arid 
attested,  a,  will  not  signed,  sealed,  or  attested,  was  not  a  good 
execution.  One  witness  would  have  been  sufi&cient,  but  that  was 
before  the  1  Vict.  c.  26,  requiring  two. 

5.  Sir  John  Strange,  in  Jones  v.  Clough,(i)  observed,  that 
supposing  the  case  of  a  power  reserved  by  the  owner  of  an  estate 
to  himself,  by  will,  vrithout  adding  duly  or  legally,  in  such  case 
his  act  must  be  such  as  answered  the  utmost  idea  of  the  word 
duly,  though  will  only  was  mentioned.  But  certainly  there  might 
be  cases  where  the  words  duly  executed  might  not  require  the 
solemnity  of  the  statute  of  frauds,  for  if  no  lands  were  given  by 
the  person  making  the  will,  that  will  would  be  duly  executed 
though  there  were  not  those  witnesses  the  statute  requires,  because 
those  words  must  refer  to  the  nature  of  the  act,  and  the  nature  of 
that  which  passes  by  it.  We  may  here  observe  that  a 
will,  although  *required  to  be  duly  executed,  did  not  [  *280  ] 

(i)-  Carter  v.  Carter,  Mose.  369. 

{y)  Freshfield  v.  Reed,  9  Mees.  &  Wels.  404. 

(z)  2  P.  Wma.  539. 

(c)  Sanders  v.  Franks,  2  Madd.  147;  see  Willan  v.  Lancaster,  3  Russ.  108;  the 
observations  on  which,  in  the  last  edition,  are  omitted  in  consequence  of  the  1  Viet. 
C.  26. 
-(A)  See2Ves.  367. 
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require  a  seal.(c)     But  now  all  wills  require  the  same  solemni- 
ties, although  sealing  is  not  one  of  them., 

6.  The  mode  in  which  the  instrument  is  to  be  executed  is  mostly 
expressed,  but  sometimes  implied ;  expressed,  as  that  it  shall  be 
signed  in  the  presence  of  two  witnesses ;  implied,  as  where  a 
power  is  given  to  appoint  an  estate  generally  by  deed  or  will, 
without  defining  the  manner  in  which  it  is  to  be  executed,  or  even 
expressing  that  it  shall  be  duly  or  legally  executed ;  it  is  implied 
that  the  deed  or  will  shall  be  executed  in  the  manner  prescribed 
for  the  execution  of  deeds  and  wills  by  the  common  and  statute 
law.  Therefore,  if  the  power  be  executed  by  deed  it  must  have 
a  seal,  as  that  is  of  the  very  essence  of  a  deed,  and  must  of  course 
be  delivered.  If  the  instrument  was  a  will,  and  the  subject  of  the 
power  personal  estate,  it  might,  before  the  1  Vict.  c.  26,  have 
been  executed  by  a  mere  paper  writing,  without  signature  or 
attestation,  in  like  manner  as  a  proper  will  of  personalty.  So  if 
the  property  was  real  estate  the  vdll  must  have  been  executed 
with  the  solemnities  required  by  the  statute  of  frauds,  because  it 
was  within  all  the  inconveniences  of  the  statute,  ((i)  And  the 
case  was  stronger  where  it  was  required  to  be  duly  executed,  as 
the  donor  must  be  understood  to  have  referred  to  some  known 
rule,  which,  as  he  himself  had  mentioned  none,  would  be  no  other 
than  the  rule,  of  law,  and  that  the  statute  of  frauds  furnished  us 
with.(e)  However,  the  law  was  clear  in  both  cases,  and  the  same 
rule  applied  where  the  power  was  given  to  be  executed  by  "  any 
writing  in  the  nature  of  a  will,"  for  those  words  mean  the  same  as 

a  will.(/)     The  statute  of  1  Vict.  c.  26,  now  governs 
[  *281  ]  *all  these  cases,  and  the  will,  in  every  instance,  must 
be  executed  in  the  manner  required  by  that  statute. 

7.  Where .  the  power  embraces  both  real  and  personal  estate, 
and  was  according  to  the  requisition  of  the  power,  executed  by 
will,  although  the  will  was  not  executed  in  the  manner  required 

(c)  1  Crompt.  &  Mce.  176. 

(rf)  See  2  Lord  Keny.  403.' 

(c)  Per  Lord  Hardwicke,  9  Mod.  485. 

(/)  Langford  v.  Eyre,  1  P.  Wma,  740;.Cas3OQ  v.  Dade,  1  Bro.  C.  C.  99;  Duff  v. 
Dalzell,  1  Bro.  C.  C.  147;  and  see  Wagstaff  t.  Wagstaff,  2  P.  Wms.  258;  Wilkie  v. 
Holmes,  9  Mod.  485;  1  Dick.  165;  1  Rep.  Temp.  Redesdale,  66  n. ;  Jones  v.  Clough, 
2  Ves.  365;  Lib.  Reg.  A.  1750,  fo.  624;  in  the  last  edition  the  authority  of  this  case 
was  discussed,  but  see  now  1  Viot.'o.  26. 
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by  the  statute  of  frauds,  yet  it  was  a  good  appointment  as  far  as 
it  related  to  the  personalty,  (g-)  But  now  there  is  no  such  dis^ 
tinction. 

.  8.  Of  the  effect  of  a  will  executed  under  a  power,  I  shall  here- 
after have  occasion  to  speak. 

9.  In  Sprange  v.  Barnard,(^)  a  feme  covert  had  a  power  of 
appointment  over  personalty  by  will,  to  which  by  the  words  of  the 
power  a  seal  was  required.  (I)  She  fix-st  wrote  her  will  on  un- 
stamped paper,  and  then  thinking  it  to  be  material  that  her  will 
should  be  upon  stamps,  she  wrote  it  on  stamped  paper,  and  after- 
wards fixed  the  two  papers  together  with  a  wafer,  and  had  it 
witnessed  according  to  the  power.  And  Lord  Kenyon,  then 
Master  of  the  Rolls,  held  the  stamp  to  be  equivalent  to  a  seal, 
without  having,  he  said,  recourse  to  the  wafer,  which  annexed  the 
stamped  paper  to  the  former.  The  statute  of  1  Vict.  c.  26, 
however,  renders  a  seal  no  longer  necessary,  although  expressly 
required,  but  substitutes  for  the  solemnities  annexed  to  the  exe- 
cution of  the  power  a  signature  and  two  witnesses,  (i)  Upon  the 
question  decided  in  Sprange  v.  Barnard,  independently  of  th« 
statute,  it  may  be  doubted  whether  either  the  stamp  or 
*the  wafer  could  consistently  be  deemed  a  seal  within  [  *282  ] 
the  meaning  of  the  power.  The  stamp  is  a  mere  regu- 
lation of  the  revenue  to  prevent  fraud ;  and  it  has  been  very  pro- 
perly determined  that  the  revenue  laws  ought  never  to  be  held  to 
operate  beyond  their  direct  and  immediate  purpose,  to  afiect  the 
property,  and  vary  the  rights  of  parties,  not  within  the  intention 
of  the  act.  (A;)  The  wafer  was  merely  to  keep  the  two  papers 
together.    Neither  the  stamp  nor  the  wafer  was  af&xed  with  an 

(g)  Duffv.  Dalzell,  1  Bro.  C.  C.  147. 

(A)  2  Bro.  C.  C.  585. 

(i)  Sect.  10. 

(fc)  Buckmaster  v,  Harrop,  7  Ves.  jun.  345. 
-  (I)  This  is  according  to  Mr.  Brown's  report,  and  he  could  scarcely  have  inserted 
the  words  by  mistake ;  but  as  the  case  stands  in  the  Lib.  Eeg.  it  was  a  power  by  any 
writing  under  her  hand  and  seal,  attested,  &o.  "  or  by  her  will  in  writing,  or  any 
writing  purporting  to  be  her  will."  No  solemnities  appear  to  have  been  required  to 
the  execution  of  the  power  by  will.  And  if  this  were  so,  the  question  must  have  been, 
whether  the  ceremonies  prescribed  in  the  clause,  applied  to  a  will  as  well  as  to  a  writ- 
ing inter  vivos;  and  if  they  did  not,  which  appears  to  be  the  true  construction,  a  seal 
was  not  necessary.    Reg.  Lib,  B.  1788,  fo.  354. 
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intention  to  seal  the  will.  Sealing  is  essential  to  a  deed;(V)  and 
it  is  qurto  clear  that  neither  the  stamps  on  the  parchment,  nor  the 
annexation  of  the  deed  by  means  of  a  wafer  to  another  deed, 
would'  be  equivalent  to  sealing.  And  when  sealing  is  required  to 
an  instrument  executing  a  power,  it  must  be  understood  to  mean 
such  a  sealing  as  is  required,  where  a  seal  is  by  law  essential. 
This  is  clearly  proved  by  the  cases  before  mentioned  as  to  the 
execution  of  wills.  But  sealing  is  a  solemnity  which  by  this 
•decision  may  be  completely  evaded,  u'he  principle  applies  equally 
"to  a  deed  executing  a  power  as  to  a  will.  Now  the  common  law 
■will  not  inquire  into  the  consideration  of  a  deed,  because  of  the 
■solemnity  and  deliberation  with  which  it  is  perfected.  For,  first, 
there  is  the  determination  of  the  mind  to  do  it,  and  upon  that  the 
party  causes  it  to  be  written,  which  is  one  part  of  the  deliberation ; 
and  afterwards  he  puts  his  seal  to  it,  which  is  another  part  of 
deliberation ;  and  lastly,  he  delivers  the  writing  as  his  deed,  which 
.is  the  consummation  of  his  resolution.  (^)  This  shows  the  impor- 
'tance  which  the  common  law  attaches  to  the  ceremony  of  sealing. 
But  it  is  not  necessary  that  an  impression  should  be  made  with 
wax  or  with  a  wafer.  If  the  seal,  stick,  or  other  instrument  used 
be  impressed  by  the  party  on  the  plain  parchment  or  paper,  with 
an  intent  to  seal  it,  it  is  clearly  sufficient  ;(2)  and  therefore  where 
the  instrument  is  a  deed,  and  on  proper  stamps,  and  it 
\  *283  ]  is  stated  *in  the  attestation  to  have  been  sealed  and 
delivered  in  the  presence  of  the  witnesses,  it  will  in  the 
absence  of  evidence  to  the  contrary,  be  presumed  to  have  been 
sealed,  although  no  impression  appear  on  the  parchment  or  paper. 
This,  I  am  told,  Lord  Eldon  decided  when  in  the  Common  Pleas. 
But  in  Sprange  and  Barnard,  Lord  Kenyon  rested  his  decision  on 
the  single  circumstance  of  the  instrument  being  upon  stamps. 

10.  Of  course  a  seal  adopted  by  the  donee  is  sufficient,  for  that 
is  the  ordinary  mode  of  sealing  deeds ;  but  where  signature  is  re- 
quired, the  mere  incapacity  of  the  donee  to  comply  with  the  requi- 
sition, as  where  he  has  the  gout  ia  his  hand,  will  not,  it  seems,  ex- 

(0  Plowd.  308. 


(1)  Thornton's  Conveyancing,  p.  14. 

(2)  See  Reg.  v.  The  Inhab.  of  St.  Paul's,  9  Lond.  Jur.  442,  443. 
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cuse  the  non-performance  of  the  condition  ;(m)  but  where  the 
donee  cannot  write,  whether  by  reason  of  sickness  or  ignorance, 
it  should  seem  that  his  mark  would  be  equiTalent  to  signing  jifis 
name.  This  has  been  determined  upon  the  statute  of  frauds, 
which  requires  the  witnesses  to  wills  of  lands,  to  attest  and  sub- 
scribe the  will :  yet  it  has  been  held  that  an  attestation  signed  by 
marksman  is  sufficient,  (m)  And  it  seems  clear  that  a  mark  by 
the  teistator  himself  would  be  equivalent  to  signing  his  name,  al- 
though the  statute  expressly  requires  a  signature.  (1)  So  it  seems 
that  a  man  may  stamp  his  name,  which  will  be  tantamount  to  a 
signature. (o)  And  in  a  recent  case,  upon  the  statute  of  frauds, 
Lord  Eldon  thought  that  if  a  man  is  in  the  habit  of  printing  his 
name  instead  of  writing  it,  he  may  be  said  to  sign  by  his  printed 
name  as  well  as  his  written  name. (p) (2) 

(m)  Blockville  t.  Escott,  2  Eq.  Ca.  Abr.  659. 

(n)  Harrison  t.  Harrison;  Addy  v.  Grix,  8  Ves.  jan.  185.  504;  and  see  Lemaine 
V.  Staneley,  1  Frecm.  538;  and  Hudson's  case.  Skin.  79. 
(o)  See  Lemaine  t.  Stanley,  ubi  supra. 
{p)  Saundersob  y.  Jackson,  2  Bos.  &  Full.  289;  and  see  Jones  t.  Dale,  infra. 

(1)1  Jarman  on  Wills,  70, 71 ,  Perkins's  Ed.  j  2  Greenl.  on  Ev.  §  G74,  and  notes. 
Jackson  v.  Van  Dusen,  5  Johns.  E.  144;  Adams  v.  Chaplin,  1  Hill's  Ch.  Rep.  266; 
Den  V.  Mitton,  7  Hals.  R.  70;  Den  v.  Matlaek,  2  Harr.  N.  J.  Rep.  86;  Den  v.  Allen, 
1  Penn.  N.  J.  36;  Heyer  v.  Bergor,  1  Hoffman's  Ch.  Rep.  1;  Sarah  Miles 's  Will,  4 
Dana  R.  1;  Neil  t.  Neil,  1  Leigh's  Rep.  6;  Hall  v.  Hall,  17  Pick.  R.  373;  Dewey  v. 
Dewey,  1  Metcf.  R.  349;  Whitenock  v.  Stiyker,  1  Green's  Ch.  R.  8;  Bailey  v.  Stiles, 
1  Green's  Ch.  R.  220;  Swift  v.  Wiley,  1  B.  Monr.  R.  117. 

(2)  A  signature  consists  both  of  the  aci  of  wriling  the  p%.rty 's  name  and  of  the  in- 
tention of  thereby  finally  authenticating  the  instrument.  Jackson  t.  Van  Dusen,  6 
Johns.  R.  144;  In  re  Field,8  Curt.  Eo.Rep.  752;  Sarah  Miles's  Will,  4  Dana,  1.  The 
writing  may  be  done  by  an  agent  duly  authorized. 

Where  a  testator,  from  illness,  was  unable  to  write,  and  his  signature  was  made  by 
haying  his  hand  guided,  this  was  held  a  signature.  Wilson  v.  Bedard,  12  Sim.  28. 
The  law  however,  will  not  presume  the  authority  to  sign,  but  must  have  an  authority, 
directly  dedueible  from  the  agent's  employment,  or  a  special  authority  to  do  that  par- 
ticular thing.  Hawkins  v.  Chase,  19  Pick.  502;  Dixon  v.  Broomfield,  2  Chitt.  205; 
Hodgkins  v.  Bond,  1  N.  H.  284.  Pitt  v.  Beckett,  13  M.  &  W.  743.  In  Graham  v. 
Musson,  5  Bing.  N.  C.  603,  (35  E.  C.  L.  R.)  the  defendant,  the  purchaser  of  goods, 
requested  one  Dyson,  the  agent  of  tlfo  seller,  to  write  a  note  of  the  contract  in  the 
defendant's  book.  Dyson  did  so,  and  signed  the  note,  with  his  own  name.  Held,  that 
such  a  note  was  not  sufBcient,  under  the  statute  of  frauds,  to  bind  the  defendant. 
Andper  Vaughan,  J.,  "The  plaintiff's  case  fails  in  their  not  showing  that  Dyson 
was  the  defendant's  agent;  it  is  necessary  therefore  to  enter  into  the  authorities, 
-which  have  been  cited.  Dyson  was  agent  for  the  plaintif&,and  the  defendant  in  re- 
4jnesting  him  to  make  the  entry  in  his  book,  probably  sought  to  fix  the  plaintiffe,  but 
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11.  The  rule  does  not  appear  to  be  altered  by  the  late  stat- 
ute, (g)     It  has  beea  observed  that  neither  the  statute  of  frauds 

nor  this  statute  requires  the  testator  or  the  witnesses 
[  *284  ]  *to  sign  their  names,  but  by  the  late  statute  the  tes- 
tator is  to  sign  it  at  the  foot  and  the  witnesses  are  to 
subscribe  it.  The  Real  Property  Commissioners  considered  that 
both  the  testator  and  the  witnesses  might  still  be  marksmen ;  and 
every  will  may  be  signed  by  some  other  person  in  the  presence  of 
the  testator  and  by  his  discretion.  Cow  this  is  to  be  done  the 
statute,  like  the  statute  of  frauds,  leaves  unexplained.  The  surest 
way  would  be  for  the  third  person  to  sign  the  testator's  name, 
and  the  will  itself  should  express  that  he  does  so  by  the  testator's 
direction  and  in  his  presence. (»•) 

12.  If  the  instrument  is  required  to  be  signed  or  subscribed  in 
the  presence  of  witnesses,  and  the  donee  do  not  comply  with  the 
requisition,  the  power  will  be  badly  executed.  Thus  in  the  case 
of  Jones  V.  Dale,(«)  in  an  indenture  to  lead  the  uses  of  a  fine, 
there  was  a  power  of  revocation,  and  the  trustees  were  to  be  seis- 
ed to  the  use  of  such  persons,  &c.  as  the  party  shoidd  by  deed  or 
will,  to  be  subscribed  cmd  sealed  in  the  presence  of  three  witnesses 
appoint.  The  jury  found  that  the  testator  made  his  will,  written 
with  his  own  hand,  and  that  he  declared  to  the  witnesses  that  the 
whole  was  so  written ;  but  he  only  sealed  and  delivered,  and  did 
not  sign  it  in  the  presence  of  the  three  witnesses.  It  seems  that 
the  testator  did  not  subscribe  his  name,  except  by  writing  the  at- 
testation, in  which  was  his  own  name.  The  case  was  very  fully 
argued.  The  court  were  of  opinion  against  the  will,  although  it 
was  adjourned.  Raymond,  Chief  Justice,  said,  that  this  was  not 
a  good  will  within  the  statute  of  frauds,  being  not  signed  by  the 
devisor  in  the  presence  of  three  witnesses ;  and  so  held  in  B.  R. 
between  Lee  and  Libb ;  Carthew.(Q  •  The  power  ought  to  be 

(s)  1  Vict.  0.  26. 
(r)  H.  Sugd.  Wills,  13. 

(s)  May,  1728,  MS.  from  some  notes  in  Lincoln'8-Inn-Library.     Vide  infra, 
M'Queen  v.  Farquhar,  11  Vea.  jun.  467. 
(/)  This  opinion  Kaa  been  since  overruled.     , 

not  to  appoint  Dyson  as  agent  for  himself."  And  the  agent  cannot  delegate  his 
authority  to  sign.  Blore  t.  Sutton,  8  Mer.  237;  Henderson  y.  Barnwell,  1  Y.  &  Jer. 
387.    2  Parsons  on  Contr.  p.  291. 
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strictly  pursued.  Reynolds  said,  that  in  this  case,  seal- 
ing and  'signing  are  different  acts,  both  which  must  be  [  *285  ] 
done  to  perfect  the  act.  He  agreed,  where  an  act  by 
construction  and  operation  of  law  amounts  to  a  performance  of  the 
thing  to  be  done,  there  it  need  not  be  so  strictly  pursued.  If  in 
this  case  the  testator  had  wrote  the  attestation  in  the  presence  of 
three  witnesses,  or  he  had  usually  stamped  his  name,  and  he  had 
stamped  it,  he  believed  it  might  have  amounted  to  subscribing. 
Probin,  Justice,  said,  that  by  this  power  there  are  two  acts  to  be 
done,  and  the  jury  have  found  that  one  of  them  was  hot  done,  and 
therefore  the  power  not  well  executed.  Reynolds  said,  saying 
and  doing  a  thing  is  not  the  same  thing,  and  his  saying  he  had 
writ  it  himself  won't  amount  to  a  subscribing  in  the  presence  of 
three  witnesses,  as  the  power  requires,  (m) 

13.  And  in.  Simeon  v.  Simeon  the  very  point  was  decided.  The 
power  was  required  to  be  executed  by  will  or  codicil,  signed  and 
published  by  the  donee  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  ahd  the  will  was  written  and 
signed  by  the  ^onee  of  the  power,  but  not  in  the  presence  of  yfit- 
nesses ;  she  acknowledged  her  signature  to  two  witnesses  sepa^ 
rately,  and  they  signed  an  attestation  importing  that  the  will  was 
signed  and  delivered  in  their  presence. (a;)  This  went  beyond 
Jones  V.  Dale,  where  there  was  no  signing  or  subscription.  The 
Vice-Chancellor  held  that  delivery  was  equivalent  to  publication, 
and  he  said,  that  if  there  had  been  the  requisite  number  of  wit- 
nesses to  the  will,  it  would  have  been  duly  executed  under  the 
statute  of  frauds,  but  it  clearly  was  not  a  good  execution  of  the 
power.  This  judgment  is  not  distinct.  The  subject  of  the  power 
was  personal  estate,  but  the  learned  Judge  did  ziiit  state  whether 
or  not  his  opinion  was  that  the  will  was  invalid  on  both  of  the 
grounds,  viz.  1.  the  want  of  an  actual  signature  in  the  presence  of 
the  witnesses ;  2.  the  want  of  a  signature,  or  a  proper 
acknowledgment  *of  one  in  the  presence  of  both  the  [  *286  J 
witnesses  at  the  same  time. 

14.  Now,  by  the  late  statute,  the  witnesses  to  the  will  must 
both  be  present  at  the  same  time  when  the  signature  is  made  or 
acknowledged  by  the  testator,  but  he  need  not  sign  in  their  prcsi 

(it)  See  1  Per.  &  Dav.  675. 

(x)  4.  Sim.  555 ;  and  see  Mackerley  v.  Bison,  8  Sim.  561. 
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ence ;  it  is  sufficient  if  he  acknowledge  his  siguature  in  their  pres- 
ence. The  words  or  acknowledged  by  the  testator,  were '  not  in 
the  statute  of  frauds,  but  an  acknowledgment  by  the  testator  was 
held  to  be  equivalent  to  signing  in  the  presence  of  the  witness- 
es. (2/)  To  prevent  all  doubt  under  the  statute  it  has  been  re- 
commended that  the  two  witnesses  should  in  every  case  sign  the 
attestation  in  the  same  room  with  the  testator,  and  not  on  any 
account  to  retire  into  another  room  to  sign  the  attestation,  or 
even  to  leave  the  room  until  both  fhe  testator  and  themselves 
have  all  signed,  (z) 


16.  Powers  were  formerly,  in  most  instances,  required  to  be 
executed  "  by  writing  under  the  hand  and  seal  of  the  donee,  and 
attested  by  two  or  more  witnesses" — in  some  instances,  the  in- 
struments executing  the  power  were  required  "  to  be  signed'  and 
seg-led  by  the  donee,  in  the  pr^ence  of,  and  attested  by,  two  or 
more  witnesses."  The  common  form  of  an  attestation  to  a  deed 
has  always  been,  "sealed  and  delivered  by  the  party,  in  the  pres- 
ence of  us,"  to  which  memorandum  the  witnesses  set  their  names. 
Signing'  is  not  essential  to  the  validity  of  a  deed,  although  segl- 
ingis.  This  accounts  for  the  omission  of  the  word  signed  in  the 
above  form  ;  and  even  now,  that  all  deeds  are  signed  as  well  as 
sealed,  the  old  form  is  retained.  In  requiring  a  deed  exercising 
a  power  to  be  under  the  hand  and  seal  of  the  donee,  and  attested 
by  witnesses,  it  was  not  intended  to  impose  any  new  form  of  exe- 
cuting or  attestation  but  merely  to  render  it  necessary,  that  the 

instrument  should  be  duly  executed,  and  attested  in 
[  *287'  ]  the  common  form,  by  the  *nuinber  of  witnesses  required. 

This  is  proved  by  two  circumstances :  the  one,  that  the 
words  in  question  are  in  all  the  old  common  forms  of  powers  of 
nearly  every  description  in  a  conveyancer's  ofl&ccj  and  were  in- 
serted in  settlements  and  wills,  as  a  common  form,  without  any 
special  instruction ;  the  other,  that  although  such  words  were 
daily  inserted  in  instruments,  and  nearly  all  the  titles  in  the  king- 
dom were  affected  by  the  question,  yet  the  common  attestation  of 

(j)  H.  Sugd.  Wills,  14. 
(i)  Id.  14-20. 
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"  sealed  and  delivered,"  was  still  adhered  to ;  and  it  was  never 
considered,  until  recently,  that  it  was  essential  to  insert  the  word 
signed  in  the  attestation.  After  the  point  was  raised,  the  opinion 
of  almost  every  man  of  eminence  at  the  bar  was,  that  the  objection 
was  not  well  founded.  This  was  the  opinion  of  a  learned  Lord 
who  has  since  fiUed  one  of  the  highest  judicial  situations. 

16.  The  first  case  which  occurred  on  this  point  came  before 
Lord  Eldon.  There  the  deed  executing  the  power  was  required 
to  be  signed  in  the  presence  of  witnesses,  but  they  w'ere  not  requir- 
ed to  attest  the  signature,  and  the  word  signed  was  omitted  in 
the  attestation ;  but  in  the  body  of  the  deed  actually  executed  it 
was  stated  to  be  signed  by  the  donee,  in  the  presence  of  the  wit- 
nesses according  to  the  power.  Lord  Eldon  said,  that  upon  the 
question,  whether  after  execution  it  ought  to  be  taken,  that  he  did 
sign  in  the  presence  of  the  witnesses  attesting  the  sealing  and  de- 
livering, there  would  be  a  miscarriage  in  a  Judge  directing  a  jury, 
if  that  fact  was  found,  not  to' presume  that  the  deed  was  signed  in 
the  presence  of  the  same  witnesses, as  it  professed  to  be.  That 
attestation,  therefore,  he  added  was  good,  (a)(1) 

Lord  Eldon  has  since  observed,  that  he  thought  the  case  rights 
ly  decided.  That  was  the  case  of  powers  to  be  executed  in  the 
presence  of  witnesses  ;  and  in  one  instance,  with  this  further  re- 
quisite expressed,  to  be  attested  by  witnesses.  The  power  actual- 
ly exercised  by  the  deed,  upon  which  the  question  arose, 
was  to  be  exercised  in  the  presence  of  witnesses,  *but  [  *288  ] 
was  not  required  expressly  to  be  attested  by  witnesses. 
The  deed  said  to  be  an  execution  of  the  power  upon  the  face  of 
it,  was  expressed  to  be  executed  in  the  presence  of  the  witnesses ; 
and  so  far  from  determining  that  attestation  of  the  sealing  was 
an  attestation  of  the  signing,  he  had  merely  said  there  would 
be  a  miscarriage  in  a  Judge  if  he  did  not  direct  the  jury  to  pre- 
sume that  the  deed  was  signed,  as  it  professed  to  be  on  the  face 
of  it,  in  the  presence  of  the  witnesses  who  attested  the  sealing  and 

(o)  M'Queen  t.  Farquhar,  11  Ves.  jun.  467. 

(1)  Piggott  V.  Holloway,  1  Binn.  K.  486.  Gaston  v.  Mason,  1  Coxe's  N.  J.  Kep. 
10.  Curtis  r.  Hall,  1  South.  E.  148.  See  also  .Newbold  t.  Lamb,  2  South.  R.  449. 
Church  V.  Speight's  Exr's,  2  Haywood's  Hep.  838,  note  to  1st  Am.  Ed.  See  4  Kent's 
Com.  515,  516.  5th  Ed.,  and  authorities  there  cited.  1  Jarman  on  'Wills,  74,  Per- 
kins's note. 
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delivering ;  a  -way  of  putting  it,  that,  so  far  from  deciding,  ex- 
pressly avoided  the  question,  whether  attestation  of  the  sealing 
and  delivering  is  to  be  taken  as  attestation  of  the  signing  also. 

17.  The  doctrine  was  soon  carried  further,' and  it  was  deter- 
mined that  a  mere  direction  that  a  deed  shall  be  under  the  hand 
and  seal  of  a  party,  attested  by  witnesses,  requires  the  attestation 
signed  by  the  witnesses  to  express  that  the  deed  was  both  signed 
and  sealed  ia  their  presence. 

18.  The  first  case  in  which  this  point  was  decided  was  one  in 
which  the  power  was  required  to  be  executed  with  the  consent  of 
Thomas  Wood  the  elder,  and  Thomas  Wood  the  younger,  testifi- 
ed by  any  writing  under  their  hands  and  seals,  attested  by  two  or 
more  credible  .witnesses. "(6)  The  power  had  been  exercised 
with  the  proper  consents,  but  the  attestations  contained  the  words 
sealed  and  delivered  only :  but  the  witnesses  after  the  death  of 
one  of  the  consenting  parties,  executed  a  memorandum  on  the 
deed,  certifying  that  the  deed  was  signed  as  well  as  sealed  by  the 
parties  in  their  presence.  Lord  Bldon  assuming  that  the  attesta- 
tion should  have  contained  the  word  signed,  expressed  a  strong 
opinion  that  a  subsequent  attestation  would  not  do,  upon  the 
ground,  that  where  a  deed  of  this  sort  gives  a  power,  the  execu- 
tion of  that  power  is  a  limitation  of  a  use,  and  unless  the  use 
arises  at  the  time  -n^en  the  power  is  executed,  upon  ordinary 

principles  it  does  not  arise  at  all.     He  said  that  he  did 
[  *289  ]  not  agree  *with  the  proposition,  that  the  writing  is  the 

thing  to  be  attested.  In  the  case  of  an  execution  by 
will  of  a  power  in  the  ordinary  words  "  by  his  deed  sealed  and 
delivered  in  the  presence  of  two  or  more  credible  witnesses,  or  by  ' 
his  last  will  attested,"  &c.,  it  is  not  the  will  that  is  attested,  but 
the  act  of  the  testator,  and  that  necessary  act  is  to  be  found  in 
the  statute  of  frauds,  requiring  not  merely  that  the  instrument 
shall  be  executed  by  the  testator  in  the  presence  of  the  witnesses, 
but  that  it  shall  be  attested  and  subscribed  by  them.  Two  acts 
are  therefore  required ;  one  that  he  shall  subscribe  in  their  pres- 
ence ;  the  other,  that  they  shall  attest  that  he  has  done  so.  (I) 
Assuming  then,  that  the  deed  to  be  a  good  execution  of  the  power, 
must  be  a  writing  not  only  sealed  and  delivered,  but  also  signed, 

(i)  Wright  v.  Wakeford,  17  Ves.  jun.  454.    See  1  Per.  &  Day.  671.  677.  681.  691. 
(I)  But  it  is  decided  that  a  testator  need  not  sign  in  their  presence.    See  intra. 
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if  it  is  required  that  both  should  be  attested,  an  attestation  is  re- 
quired of  two  acts  in  their  nature  different ;  and  if  a  signature  is 
actually  found  at  the  bottom  of  the  deed,  and  the  jury  will  find 
that  act  as  done  in  the  presence  of  witnesses,  he  did  not  say  that 
it  would  not  do  ;  but  if  attestation  at  the  time  is  required,  it  can- 
not be  presumed,  where  there  is  no  signature,  though  the  signature 
which  is  there  may  be  presumed  to  hare  been  in  the  presence  of 
witnesses  not  appearing  to  be  so.  If  therefore  the  real  meaning 
of  this  power  is  that  there  shall  be  an  attestation  upon  the  instru- 
ment of  the  signing  as  well  as  the  sealing,  and  there  is  upon  the 
instrument  no  such  attestation,  it  is  not  a  case  for  the  presump- 
tion of  a  jury  that  the  act  was  done  which  appears  not  to  have 
been  done ;  but  as  this  was  a  case  of  great  importance,  it  was  a 
proper  subject  for  the  decision  of  a  court  of  law ;  and  he  accord?- 
ingly  directed  a  case  to  the  court  of  Common  Pleas. 

The  Judges  of  the  Common  Pleas,  after,  it  is  understood,  con- 
siderable fluctuation  of  opinion,  returned  two  certifi^ 
cates — *Lord  C.  J.  Mansfield  being  of  opinion  that  the  [  *290  ] 
power  was  duly  executed,  and  the  other  three  Judges 
being  of  a  contrary  opinion.  The  Chief  Justice  was  of  opinion 
that  though  the  form  of  attestation  did  not  contain  in  it  the  word 
■"  signed,"  the  witnesses  must  be  understood  to  have  attested  the 
signing  as  well  as  sealing  of  the  deeds  by  the  two  Woods.  The 
omission  of  the  word  "  signed,"  he  thought  immaterial,  and  he 
also  thought  that  the  subsequent  attestation  would  supply  any 
defect  in  the  former,  because  when  the  Woods  signed  in  the  pres- 
ence of  the  witnesses,  they  did  all  that  was  to  be  done  by  them, 
and  they  could  not  afterwards  rescind  or  annul  it,  and  no  rule  re- 
quired that  the  attestation  should  be  immediately  written  at  the 
time  of  the  execution  of  the  instrument.  The  other  three  Judges 
considered  the  question  to  depend  simply  on  the  true  construction 
of  the  terms  of  the  power ;  and  they  thought  that  the  signature 
by  the  parties  was  not  comprehended  in  the  words  made  use  of  in 
the  attestation,  and  that  the  subsequent  attestation  did  not  cure 
the  defect,  (c) 

The  Lord  Chancellor,  upon  these  certificates  being  returned,  of 
course  dismissed  the  bill,  which  was  for  a  specific  performance 

(c)  4  Taunt.  213. 

Vol.  I.  29 
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against  a  purchaser.    It  was  not  necessary  for  him  to  gire  an 
opinion  on  the  question. 

19.  The  saftie  point  afterwards  came  before  the  Court  of  King's 
Bench.  A  power  to  two  persons  was  required  to  be  exercised 
"  by  any  deed  or  writing  under  both  their  hands  and  seals,  to  be 
by  them  duly  executed  in  the  presence  of  and  to  be  attested  by 
two  or  more  credible  witnesses."  (rf)  The  body  of  the  deed  exe- 
cuting the  power  stated  that  it  was  "  under  the  hands  and  seals 
of  both  the  donees,  attested  by  and  (July  executed  in  the  presence 
of  the  two  credible  persons  whose  names  are  thereupon  indorsed 

as  witnesses  thereto,"  The  attestation  contained  the 
[  *291  ]  words  "  sealed  and  *delivered"  only  ;  but  the  witness- 
es, by  a  subsequent-  attestation,  certified  that  the  deed 
was  signed  as  well  as  sealed  in  their  presence.     The  court  of 
King's  Bench  held  that  the  power  was  badly  executed. 

20.  In  a  still  later  case,(e)  the  Court  of  King's  Bench  ex- 
pressed their  intention  to  adhere  to  their  former  decision,  without 
again  entering  into  the  question.  The  power  was  "  by  deed  or 
deeds,  writing  or  writings,  under  her  hand  and  seal,  attested  by 
two  or  more  credible  witnesses,  or  by  her  last  will  and  testament 
in  writing,  or  any  writing  purporting  to  be  her  last  will  and  testar 
ment,  to  be  by  her  signed,  sealed,  and  published,  in  the  presence' 
of  three  or  more  credible  witnesses,"  to  charge  the  estate  with 
4,000Z.  to  be  paid  as  the  donee  "  by  the  same  deed  or  deeds,  writ- 
ing or  writings,  or  last  will  and  testament,  or  writing  purporting 
to  be  her  last  will  and  testament,"  should  appoint.  And  for  more 
effectually  securing  the  charge,  she  was  authorized  "  to  limit  and 
appoint"  the  estate  (generally)  to  trustees  for  a  term.  The  deed 
was  signed  by  the  donee  of  the  power  in  the  presence  of  the  wit- 
nesses ;  and  the  body  of  the  deed  stated  that  it  was  under  her 
hand  and  seal,-  attested  by  two  persons,  whose  names  were  intend- 
ed to  be  thereon  indorsed  as  witnesses  to  the  execution  thereof ; 
but  the  word  signed  was  not  contained  in  the  attestation.    The 

(i)  Doe  T.  Peach,  Easter  Term,  1814,  MS.  Reader,  for  the  persons  claiming 
under  the  power,  Denman,  contra;  2  Maul.  &  Selw.  576.  See  1  Per.  &  Dav. 
673.  684. 

(c)  Wright  V.  Barlow,  18th  Nov.  1814,  MS.  Sugden,  for  the  person  claiming 
under  the  power,  Holroyd,  contra;  3  Maul.  &  Selw.  512;  and  see  Moodie  v.  K«id,  1 
Mad.  516 ;  Hougham  t.  Sandys,  2  Sim.  95. 
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case  was  directed  by  the  Master  of  the  Rolls.  Lord  EUenborough, 
upoa  the  general  point  being  pressed,  stated  that  the  Court  would, 
if  it  were  wished,  turn  the  case  into  a  special  verdict,  so  that  it 
might  come  before  the  twelve  Judges ;  and  he  could  not  say  to 
what  decision  the  Court  might  come  with  the  assistance  of  the 
other  Judges.  The  Court  of  King's  iBench,  on  the  3d  February 
1815,  certified  that  "  they  were  of  opinion  that  the  aforesaid 
power  given  to  the  said  Elizabeth  Barlow  was  not  duly  and  effec- 
tually executed  by  the  said  indenture  of  the  20th  of 
January,  1781."  *The  certificate  was  signed  by  Lord  [  *292  j 
EUenborough,  C.  J.,  Mr.  Justice  Le  Blanc,  and  Mr. 
Justice  Bayley. 

It  has  been  observed  that  these  cases  may  have  been  decided  on 
the  ground  that  the  attestation  embracing  part  but  not  the  whole, 
the  maxim  "  expressio  unius.est  exclusio  alterius,"  is  to  be  applied 
to  them.(/) 

21.  In  Hougham  v.  Sandys,(g')  where  the  power  was  [supposed 
to  be,J  by  any  writiag  under  her  hand  and  seal,  attested  by  one, 
two  or  more  credible  witnesses,  and  the  deed  was  signed  and 
sealed,  but  the  attestation  contained  the  words  sealed  and  deliver- 
ed only ;  the  Vice-Chancellor,  referring  to  the  authorities,  ob- 
served that  Lord  Eldon  evidently  was  of  opinion  that  the  attesta- 
tion was  not  sufficient,  because,  according  to  his  opinion,  the 
proper  meaning  of  the  term  "  attest "  was,  that  the  witnesses 
should  by  the  written  attestation  give  their  evidence  to  the  fact 
that  the  instrument  was  signed  as  well  as  sealed  and  delivered, 
and  although  there  could  be  no  doubt,  after  what  Lord  Eldon 
had  said  in  the  case  of  Mcqueen  v.  Parquhar,  if  that  rigid  con- 
struction had  not  been  put  on  the  word  attest,  and  it  had  been 
left  to  any  jury  to  determine  the  fact  whether  the  instrument  was 
signed  as  well  as  sealed  and  delivered,  they  would  without  doubt 
have  held,  or  been  directed  by  a  Judge  to  hold,  that  it  was  sign- 
ed as  well  as  sealed  and  delivered ;  yet  Lord  Eldon,  putting  that 
severe  construction  on  the  term  "  attest,"  held  that  the  attestation, 
was  insufficient.  But  in  the  Common  Pleas,  Mansfield,  C.  J, 
who  had  for  many  years  practised  in  a  court  of  equity,  and  who 
was  a  very  competent  master  of  law  as  well  as  of  equity,  stated 

(/)  Per  Cur.  2  Adol.  &  Ell.  11. 
(g)  2  Sim.  95. 
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that  in  his  opimon  the  instrument  was  perfectly  good.  The  Vice- 
Oha&cellor  held  the  power  to  be  badly  executed  as  the  law 
stood. 

22.  In  a  yery  late  case,(A)  it  was  held  to  make  no 
[  *293  1  *difference  that  the  deed  was  to  be  executed  in  the 
presence  of  and  attested  by  the  witnesses,  although  it 
was  insisted  that  the  execution  was  the  thing  to  be  attested. 

23.  The  objection  to  the  common  acceptation  Cannot,  it  is  ap- 
prehended, be  sustained  upon  the  "literal  construction  of  the 
words.  According  to  their  literal  construction  the  power  is  duly 
executed.  The  instrument  is  under  the  hand  and  seal  of  the 
party,  and  it  is  attested  by  the  number  of  witnesses  required  : 
And  this  is  all  that  the  parties  intended.  The  words  "  under  the 
hand  and  seal  attested,"  &c.,  are,  as  I  have  already  observed,  in 
nearly  all  the  old  common  forms.  They  were  never  inserted  with 
a  view  to  alter  the  established  form  of  attestation. 

The  three  Judges  who  certified  against  the  validity  of  the  sub- 
sequent attestation  in  Wright  and  Wakeford,  grounded  their 
opinion  in  part  upon  its  being  the  usual  and  common  way  of  attest- 
ing the  execution  of  all  instruments  requiring  attestation,  to  make 
it  a  part  of  the  same  transaction  with  the  execution  of  the  deed. 
The  same  ground  would  uphold  the  common  attestation  as  a  due 
execution  of  the  power,  for  unquestionably  that  has  always  been 
the  usual  and  common  way  of  attesting  such  instruments. 

The  power  only  contemplates  the  common  mode  of  executing  a 
deed,  viz.  signing  and  sealing  by  the  party,  and  attesting  by  the 
witnesses.  The  requisition  in  these  cases  is,  that  the  deed  shall 
be  attested,  but  it  does  not  require  that  the  witnesses  shall  sign 
an  attestation.  According  to  the  words,  an  attestation  by  wit- 
nesses of  the  execution  would  be  sufficient,  although  they  should 
not  sign  a  written  memorandum  of  the  fact.  Now  it  was  decided 
in  the  case  of  M' Queen  v.  Parquhar,(i)  that  where  the  witnesses 
are  not  required  to  attest  the  facts,  a  written  attestation  by  them, 
containing  the  words  "  sealed  and  delivered  "  only,  does  not  ex- 
clude the  presumption  that  it  was  also  signed  in  their  presence. 
The    same    reasoning    must    lead  us  to  the    conclusion,   that 


(ft)  Waterman  v.  Smith,  9  Sim.  629;  seo  pi.  19,  supra, 
(j)  Supra. 
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a  voluntary  written  attestation,  in  the  above  *cases,  [  *294  ] 
must  receive  the  same  construction.  The  witnesses  are 
not  precluded  from  proving  or  a  jury  from  presumiug,  that  the 
deed  was  signed,  as  well  as  sealed  and  delivered  in  the  presence 
of  the  witnesses.  If  the  word  attested  is,  in  favour  of  the  com- 
mon understanding  of  mankind,  to  be  considered  as  requiring  a 
written  attestation,  the  same  favourable  construction  must  of 
necessity  hold  the  words  sealed  and  delivered,  in  the  attestation, 
to  be  a  sufficient  compliance  with  the  power. 

Suppose  the  memoran.dum  to  have  been,  "  "Witness,"  "  Wit- 
nesses," "  Witnessed,"  "  Attested,"  or  the  like,  could  it  be  con- 
tended, if  the  deed  was  executed  in  the  manner  required  by  the 
power,  that  the  witnesses  were  precluded  from  proving  the  facts 
by  their  attestation  ?  And  if  a  general  attestation,  not  stating 
the  precise  acts  done  in  their  presence,  would '  not  exclude  the 
proof  of  their  having  been  so  performed,  it  must  be  conceded, 
that  it  is  not  essential  for  the  witnesses  to  sign  the  memorandum 
containing  all  the  facts  which  they  attest.  If  this  be  not  essen- 
tial, upon  what  ground  can  the  common  form  exclude  the  proof 
of  the  deed  having  been  signed  in  their  presence,  when  it  is  per- 
fectly settled,  that  where  witnesses  are  not  bound  to  sign  an 
attestation,  an  incomplete  statement  in  a  memorandum  signed  by 
them  will  not  exclude  the  proof  or  presumption  of  their  having 
attested  the  act  which  they  omitted  to  state  ?  For  in  the  latter 
case  the  argument  against  the  attestation  is  as  forcible  as  it  is  in 
the  former.  "  You,  the  witness,  having  only  stated  that  you  wit- 
nessed the  sealing  and  delivery  of  the  deed,  cannot  now  be  per- 
mitted to  prove,  nor  can  a  jury  presume,  that  you  also  witnessed 
the  signing  of  it." 

It  is  also  open  to  contend,  that  there  is  no  substantial  difference 
between  a  power  to  be  executed  in  the  presence  of  witnesses,  and 
a  power  to  be  executed  in  the  presence  of  and  attested  by  wit- 
nesses. In  the  former  case,  it  is  of  course  implied  that  the  wit- 
nesses must  attest  the  act  to  be  done,  for  otherwise  the  requisition 
would  be  nugatory.  Now  this  is  all  which  is  required 
in  the  latter  case.  The  "witnesses  are  not  required  to  [  *295  J 
attest  and  subscribe  a  memorandum  of  attestation,  but 
merely  to  attest  the  execution  of  the  instrument. 

At  all  events,  where  the  deed  is  stated  in  the  body  of  it,  to  be 

29* 
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executed  and  attested  in  the  manner  required  by  the  power,  the 
atteetation  coupled  with  the  body  of  the  deed,  appears  to  be  a 
suf&cent  compliance  with  the  power.  The  attestation  in  practice 
is  always  considered  a  part  of  the  deed.  It  is  counted  in  as  part 
of  the  instrument,  and  the  stamp-duty  is  paid  on  it.  It  is  a  part 
of  the  same  transaction,  and  it  is  difficult  to  comprehend  upon 
what  rule  of  law  it  can  be  considered  independently  of  the  in- 
strument. Such  a  construction,  it  must  be  admitted,  is  a  forced 
one,  and  it  defeats  instead  of  suppoiting  the  intention  of  the  par- 
ties. It  is  true,  that  until  the  execution  of  the  deed,  the  body  of 
it  can  only  state  prospectively  what  is  intended  to  be  done  ;  but 
the  moment  the  deed  is  perfected,  it  contains  a  solemn  averment 
of  the  fact.  It  stands  on  the  same  footing  with  the  words  of  con- 
veyance in  the  deed.  Although  they  import  a  present  operation, 
yet  they  are  not  called  into  action  until  the  deed  is  executed. 
The  memorandum  of  attestation  ought  to  be  construed,  together 
with  the  body  of  the  deed,  as  a  full  statement  of  all  the  facts. 

The  writer  was  one  of  those  who,  before  the  decision  in  Doe  v. 
Peach  was  pronounced,  thought  that  even  if  the  general  rule  was 
to  prevail,  yet  that  case  would  form  an  exception  out  of  it.  This 
opinion  was  founded  on  the  statement  in  the  body  of  the  deed 
that  the  solemnities  were  complied  with,  and  also  on  the  particu- 
lar words  of  the  power.  It  was  required  to  be  under  the  hands 
and  seals  of  the  donees,  "  to  be  by  them  duly  executed  in  the 
presence  of,  and  to  be  attested  by  two  or  more  credible  witnesses." 
It  was  under  their  hands  and  seals,  and  it  was  duly  executed  by 
them  in  the  presence  of,  and  attested  by,  two  Witnesses.  The 
power  did  not  seem  to  require  that  the  attestation  to  the  deed 

should  contain  the  word  signed.  It  appeared  rather  to 
£  *296  ]  *intend  that  the  deed  should  be  executed  and  attested 

in  the  common  way.  It  was  to  be  under  the  hand  and 
seal  of  the  party,  and  its  due  execution  was  to  be  attested  by  two 
witnesses.  There  seemed  therefore  to  be  a  fair  opening  for  con- 
sidering this  case  as  not  within  the  authority  of  Wright  and 
Wakeford  ;  but  it  was  decided  to  be  obnoxious  to  the  same 
rule. 

24.  The  strong  ground  however  against  the  rule  has  not  yet 
been  stated.  It  is  the  construction  which  the  statute  of  frauds 
has  received.    By  the  statute  it  is  enacted,  that  all  devises  shall 
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be  in  ■writing,  and  signed  by  the  testator,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor,  by  three  or 
four  credible  witnesses.  These  -words  are  very  forcible,  for  as 
the  attestation  and  subscription  are  required  to  be  made  by  the 
witnesses  in  the  presence  of  the  devisor,  it  was  clearly  intended 
that  the  will  should  be  signed  by  him  in  their  presence,  and  the 
witnesses  are  expressly  required  to  subscribe  in  the  presence  of 
the  testator.  It  has,  however,  been  decided,  first,  that  the  devi- 
sor need  not  sign  in  the  presence  of  the  witnesses  ;(_;■)  secondly, 
that  the  subscription  of  the  witnesses  to  an  attestation,  which 
only  contains  the  words  "  sealed  and  delivered  by,"  &c.,  is  suffi- 
cient ;(&)  and,  thirdly,  it  has  in  three  different  cases(i)  been 
holden,  that  although  the  fact  of  the  subscription  of  the  witnesses, 
in  the  presence  of  the  testator  is  omitted  in  the  attestation,  yet 
if  the  witnesses  be  dead,  and  their  hands  proved  in  common  form, 
it  is  evidence  to  be  left  to  a  jury,  of  a  compliance  with  all  the 
circumstances.  And  yet  it  was  contended  that  the  hands  of  the 
witnesses  could  only  stand  to  the  facts  they  had  subscribed  to. 
Verdicts  were  given  in  favour  of  the  wiUs  ;  and,  indeed,  it  seems 
clear,  that  in  every  case  of  this  nature,  free  from  any 
'particular  suspicion,  a  jury  would  find  the  solemnities  [  *297  J 
adhered  to.(l) 

{j)  Ellis  T.  Smith,  1  Ves,  jun.  11;  Addy  v.  Grix,  8  Ves  jan,  504;  and  see  Dor- 
mer v.  Thurland,  2  P.  Wms.  506;  Westbrook  v.  Kennedy,  1  Ves.  &  Bea.  362. 

(k)  Trimmer  v.  Jackson,  4  Burn's  Eool.  Law,  130. 

(0  Hands  T.  James,  Com.  531;  Croft  v.  Pawlet,  2  Stra.  1109;  Brice  v.  Smith, 
Willes,  1. 

(1)  "  The  following  note  was  added  by  the  Editor  (E.  D.  Ingraham,  Esq.)  of  the 
1st  American  Edition  of  Sugden  on  Powers  to  the  case  of  Westbrook  v.  Kennedy,  in 
the  American  Edition  of  Vesey  &  Beames's  Reports,  published  in  1822. 

"  It  has  been  determined  in  South  Carolina,  that  a  will  executed  in  the  presence  of 
two  subscribing  witnesses,  is  not  such  an  execution  under  the  statute  as  will  pass  real 
estate,  although  the  penner  of  the  will  was  present  at  the  execution,  but  did  not  sub- 
scribe the  same  as  a  witness ;  and  a  codicil  executed  in  the  presence  of  two  subscribing 
witnesses,  one  of  whom  was  different  from  the  two  witnesses  to  the  will,  does  not  give 
effect  to  the  will  as  to  the  real  estate.  Dunlap  t.  Duulap,  4  Desauss.  Ch.  R.  305.  The 
statute  requiring  three  witnesses,  and  the  practice  of  the  Court  of  Chancery  being 
rigorously  to  require  that  all  three  shovM  be  examined,  a  will  executed  in  the  presence 
of  the  principal  devisee,  who  subscribed  as  a  witness,  and  two  other  subscribing  wit- 
nesses, is  not  duly  executed  to  pass  real  estate;  the  interest  of  such  devisee  rendering 
him  incompetent,  and  his  signature  a  nullity.    Nor  could  the  penner  of  the  will,  who, 
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There  is  certainly  no  distinction  between  a  power  to  be  execu- 
ted by  will,  9,nd  a  power  to  be  executed  by  deed,  in  regard  to  the 

being  named  an  executor,  wrote  his  name  on  the  face  of  it,  and  was  present  at  the 
execution,  be  considered  a  witness  under  the  statute.  Snelgrove  v.  Snelgrove,  4. 
Desauss.  Ch.  Reps.  274.  See,  however,  Sears  v.  Dillingham,  12  Mass.  Reps.  358. 
In  Massachusetts  it  has  been  observed,  that  the  Legislature,  in  requiring  three  sub- 
scribing witnesses  to  a  will,  did  not  contemplate  the  mere  formality  of  signing  their 
names;  they  were  placed  around  him  to  judge  of  his  capacity,  and  must  be  produced, 
if  living,  and  within  the  power  of  the  Court,  ^hase  v.  Lincoln,  8  Mass.  Reps.  236. 
But  if  it  be  impossible  to  procure  any  one  of  the  witnesses,  or  he  have  become  incom- 
petent, the  Court  will  proceed  without,  ex  necessitate  rei,  and  resort  to  the  next  best 
evidence  of  which  the  case  will  admit.  Sears  v.  Dillingham.  In  Pennsylvania  it  is 
not  necessary  that  a  will  devising  real  estate  should  be  sealed;  nor  that  all  the  sub- 
scribing witnesses,  two  being  sufficient,  should  prove  the  execution;  nor  that  the 
proof  of  the  will  should  be  made  by  those  who  subscribed  as  witnesses;  nor  that  the 
will  should  be  subscribed  by  the  witnesses.  Hight  v.  Wilson,  1  Dall.  R.  94.  So,  if 
the  testator  write  his  will  him,self,  his  hand-writing  may  be  proved.  Havard  v.  Davis, 
2  Binn.  R.  418;  Ardnt  v.  Ardnt,  1  Serg.  &  Rawle,  Rep.  263.  The  hand- writing  of 
witnesses,  if  dead,  or  out  of  the  power  of  the  Court,  may  be  proved.  Eyster  v. 
Young,  3  Yeates,  Reps.  5ll.  If  there  be  but  one  subscribing  witness,  who  proved 
the  will,  circumstances,  where  they  go  directly  to  the  act  of  disposition  itself  by  the 
testator,  may  be  given  in  evidence  to  supply  the  want  of  the  other  witness.  Eyster 
V.  Young,  Boudinot  v.  Bradford,  2  Yeates,  Rep.  170,  note  to  1st  Am.  Ed. 

Three  witnesses  are  required  in  the  following  states,  viz.:  Vermont,  Maine,  New 
Hampshire,  Massachusetts,  Rhode  Island,  Connecticut,  New  Jersey,  Maryland,  Flor- 
ida, South  Carolina,  Georgia,  Alabama,  Mississippi,  Michigan,  and  Wisconsin.  The 
rule  is  according  to  the  English  Statute.  Two  witnesses  suffice  in  New  York,  Ohio, 
Delaware,  Virginia,  Indiana,  Illinois,  Missouri,  North  Carolina,  Kentulky,  Tennessee, 
and  Arkansas. 

A  will  with  two  witnesses  is  sufficient  to  pass  real  estate  in  Kentucky ;  but  the  evi- 
dence of  one  may  be  sufficient  to  prove  it.  Davis  v.  Mason,  1  Pet.  R.  503.  In  Ala- 
bama, subscribing  witnesses  are  unnecessary  to  the  validity  of  a  will  disposing  of 
personal  estate.  M'Grews,  v.  M'Grews,  1  Stew.  &  Porter,  R.  30.  By  the  South 
Carolina  Statute  of  Frauds,  witnesses  to  a  will  are  not  called  upon  to  attest  the  mere 
fact  of  signing,  but  the  capacity  and  sanity  of  the  testator.  Heyward  v.  Hazard,  1 
Bay,  R.  335.  In  Indiana,  a  will  devising  real  estate  must  be  in  writing,  signed  by 
the  testator,  and  attested  by  two  credible  witnesses  in  the  presence  of  the  testator ; 
and  in  like  manner  it  may  be  revoked.  Knapp  v.  Pattison,  2  Black.  R.  355.  Id 
Pennsylvania,  it  is  not  necessary  that  a  will  devising  real  estate  should  be  sealed,  nor 
that  all  the  subscribing  witnesses  should  prove  its  execution.  Hight  v.  Wilson,  1 
Dall.  R.  94;  Lewis  v.  Maris,  1  lb.  278;  Hock  v.  Hock,  6  S.  &  R.  47;  Eyster  v. 
Young,  3  Yeates,  R.  511 ;  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep.  580;  Rosseter  v. 
Simmons,  6  S.  St.  R.  452;  Walmsley  v.  Read,  1  Yeates,  R.  87;  Ardnt  v.  Ardnt,  1  S. 
&  R.  256;  Mullen  v.  M'Kelvey,  5  Watts,  R.  399;  Reynolds  v.  Reynolds,  16  S.  &  B. 
Rep.  85;  Long  v.  Kennedy,  1  Watts  &  Serg.  396;  Haylton  v.  Brown,  1  Wash.  C.  C. 
R.  298;  Weigel  v.  Weigel,  6  Watts,  B.  486;  Rohrer  v.  Stehman,  1  Watts,  B.  442. 
Per  Huston,  J.,  463,    Cavett's  Appeal,  8  W.  &  8.  21. 
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rule,  that  the  solemnities  required  must  be  adhered  to.     In  Dor- 
mer T.  Thurland(OT)  where  the  power  was  by  will,  or  any  instru- 

(m)  2  p.  Wms.  506. 

In  New  Jersey  the  statute  requires  that  the  will  should  he  published  in  the  presence 
of  the  witnesses,  (three  in  number  to  pass  real  estate,)  either  wholly  by  the  testator, 
or  by  the  scrivener  or  other  agent  asking  questions,  and  the  testator  expressing  his 
assent  by  words  or  by  signs,  which  plainly  indicate  his  understanding  of  and  acqui- 
escence with  such  publication.  If  one  witness  testify  expressly  to  the  fulfilment  of 
every  ceremony  required  by  the  statute,  it  will  be  sufficient.  Den  v.  Mitten,  7  Hals. 
E.  70.  The  statute  of  wills  for  devising  real  estate  in  New  Jersey  requires  the  testator 
to  sign  his  name  In  the  presence  of  witnesses ;  and  no  mere  aoknoyvledgment  in  their 
presence  of  his  signing  a  will,  can  make  it  good  for  the  conveyance  of  lands  under  the 
statute.  Mickle  v.  Matlack,  2  Harr.  K  86 ;  Whitenock  v.  Stryker,  1  Green's  Chan- 
cery Reps.  8;  Bailey  v.  Stiles,  1  Green's  Ch.  Eep.  220;  Combs  v.  Jolly,  2  Id.  625. 
See  also  Allen  v.  Bradshaw,  1  Curteis's  R,  110,  Opinion  of  Sir  Herbert  Jenner  in  the 
Prei-ogative  Court  of  Canterbury;  and  ace.  in  Brinkerhoff  7.  Eemsen,  8  Paige's  N.  Y. 
Ch.  Reps.  488;  26  Wend.  Rep.  325;  S.  C.  Heyer  v.  Berger,  1  Hofifman's  N.  Y.  Ch. 
Rep.  1. 

In  Massachusetts  it  is  enough  that  a  will  is  subscribed  by  three  witnesses,  at  the 
request  and  in  the  presence  of  the  testator,  he  declaring  it  to  be  his  will.  The  attest- 
ing witnesses  need  not  sign  in  the  presence  of  each  other;  Dewey  v.  Dewey,  1  Mete. 
R.  349.  346;  Kendall  v.  Kendall,  24  Pick.  R.  217;  Ex  parte  Winslow,  14  Mass.  R. 
421.  By  the  New  York  Revised  Statutes  (vol.  2,  p.  63,  §  40,  41)  the  testator  is  to 
subscribe  the  will  at  the  end  of  it,  in  the  presence  of  at  least  two  witnesses,  who  are 
to  write  their  place  of  residence  opposite  their  names,  under  the  penalty  of  fifty  dol- 
lars ;  but  the  omission  to  do  it  will  not  affect  the  validity  and  eflBciency  of  their  attes- 
tation. In  NorthjCarolina,  two  witnesses  are  required  to  a  will  of  real  estate,  unless 
the  will  is  in  the  hand- writing  of  the  deceased  person,  and  is  found  among  his  valua- 
ble papers,  or  lodged  with  some  person  for  safe  keeping.  The  name  of  the  testator  in 
such  case  must  be  proved  by  the  opinion  of  three  witnesses.  1  Rev,  Laws.  N.  C.  619, 
620,  ch.  122,  §  1.  In  Virginia,  if  the  will  is  not  wholly  written  by  the  testator,  it 
must  be  attested  by  two  or  more  credible  witnesses,  &c.  1  Rev.  Code  Virg.  375. 
In  Mississippi  there  must  be  three  witnesses  to  a  will  of  real,  and  one  to  a  will  of  per- 
sonal estate,  unless  wholly  written  and  subscribed  by  the  testator.  Howard  &  Hutch. 
Dig.  Laws  Miss.  (1840)  p.  886,  ch.  36,  §  2.  In  Arkansas  a  will  written  through  by 
the  testator,  needs  no  subscribing  witness ;  but  the  will  must  be  proved  in  such  case 
by  three  disinterested  witnesses  swearing  to  their  opinion.  Still  a  will  in  due  form 
subscribed  will  be  effectual  as  against  one  not  so  subscribed.  Rev.  Stat.  ch.  157,  §  4 
§  5,  Every  person  in  that  state  who  subscribes  the  testator's  name,  shall  sign  as 
witness,  and  state  that  he  signed  the  testator's  name  at  his  request.  Id.  See  the 
cases  carefully  collected  and  digested,  and  the  principles  discussed  in  this  note  fully 
and  accurately  stated  in  1  Grcenl.  on  Ev.  §  272,  and  notes,  and  §  572,  and  notes,  3d 
Ed  ,  Boston,  1846;  2  Greenl.  on  Ev.,  tit.  Wills,  §  666  to  695,  particularly  §§  674, 
675,  676,  677,  678,  and  notes,  Ist  ed.,  Boston,  1846;  4  Kent's  Com.  517,  5th  ed. 

The  general  provision  on  the  subject  of  the  execution  of  wills  throughout  the  Union 
is,  that  the  will  of  real  estate  must  be  in  writing,  and  subscribed  by  the  testator,  or 
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ment  in  the  nature  of  a  will,  under  hand  and  seal,  attested  by 
three  witnesses,  it  was  considered  that  au  execution  according  to 


acknowledged  by  him  in  the  presence  of  at  least  two  witnesses.who  are  to  subscribe 
their  names  as  witnesses.  The  regulations  in  the  several  States,  differ  in  some  essen- 
tial points;  but  generally  they  have  adopted  the  directions  given  by  the  English  sta- 
tute of  frauds  of  29  Charles  II.  By  the  New  York  Revised  Statutes  (Vol.  II.  63,  sec. 
40,  41,  Blatchf.  Gen.  St.  N.  T.,  p.  960,)  the  testator  is  to  subscribe  the  will  at  the 
end  of  it  in  the  presence  of  at  least  two  witnesses,  who  are  to  write  their  places  of 
residence  opposite  their  names,  under  the  penally  of  fifty  dollars;  but  the  omission  to 
do  it,  will  not  affect  the  validity  and  efficiency  of  their  attestation.  In  New  Hamp- 
shire the  will  is  required  to  be  sealed,  but  this  is  peculiar'  to  that  state.  Three  wit- 
nesses, as  in  the  statute  of  frauds,  are  required  in  Vermont,  New  Hampshire, 
Maine,  Massachusetts,  Rhode  Island,  Connecticut,  Maryland,  Georgia,  Alabama, 
Florida  and  Mississippi.  Two  witnesses  only  are  requisite  in  New  York,  New  Jersey, 
Delaware,  Virginia,  OJiio,  Illinois,  Michigan,  Indiana,  Missouri,  Tennessee,  North 
Carolina,  Arkansas,  South  Carolina  and  Kentucky.  In  a  holograph  will,  in  some 
of  the  States,  as  Virginia,  North  Carolina,  Kentucky,  Tennessee,  Mississippi,  and 
Arkansas,  no  subscribing  witnesses  are  required,  but  the  handwriting  of  the  testator 
must  be  proved ;  and  in  Arkansas,  North  Carolina  and  Tennessee,  by  three  witnesses. 
The  will  must  also  come  from  unsuspected  custody,  or  be  found  among  the  testator's 
papers,  in  order  to  comply  with  the  statutory  provisions  of  the  two  latter  States.  In 
Vermont,  the  witnesses  must  sign  in  the  presence  of  e'ach  other.  Verm.  Rev.  Stat. 
1839,  ch.  45,  46. 

The  witnesses  are  generally  required  to  sign  in  the  testator's  presence;  but  in 
Arkansas,  Ark.  Eev.  St.  1837,  ch.  157,  s.  4,  5;  in  N.  York,  Kev.  Stat.  Vol.  2,  p.  124, 
3d  ed.,  and  in  N.  Jersey,  Rev.  St.  1846,  tit.  22,  c.  3,  s.  2,  this  is  dispensed  with. 

A  seal  is  still  required  in  New  Hampshire,  to  make  a  valid  will.  N.  Hamp.  Rev. 
St.  ch.  166.  But  should  a  seal  be  affixed,  even  when  not  required,  and  subse- 
quently torn  off,  it  may  amount  to  a  revocation.  Avery  v.  Pixley,  4  Mass.  460. 
Generally  a  will  is  valid  without  a  seal.  Hunt  v.  Wilson,  1  Dal.  94.  Ardent  v.  Ar- 
dent, 1  S.  &  R.  256.  Pratt  v.  Mo  CuUough,  1  Mc  Lean,  70.  Doe  v.  Patteson,  2 
Black.  355. 

In  some  of  the  States  the  provision,  as  to  attestation  is  more  special.  In  Pennsyl- 
vania it  is  not  necessary  that  a  will  of  real  estate  should  be  sealed  or  subscribed  by 
witnesses,  nor  that  the  proof  of  the  will  should  be  made  by  those  who  subscribed  as 
witnesses,  nor  that  all  the  subscribing  witnesses  should  prove  the  will.  Hightv. 
Wilson,  IDal.  Rep.  94.  Ardent  v.  Ardent,  1  Serg.  &  Riwle,  256.  It  is  only  neces- 
sary it  should  be  reduced  to  writing  in  pursuance  of  his  directions  or  instructions 
during  the  testator's  lifetime,  and  these  facts  proved  by  two  witnesses;  signing  by  the 
testator,  formal  publication,  and  attestation  by  subscribing  witnesses  being  unneces- 
sary. Rosseter  v.  Simmons,  6  Serg.  &  Riwle,  452.  Lewis  v.  Lewis,  6  Serg.  & 
Rawle,  489.  Walmesly  v.  Read,  1  Yeates,  87.  Each  of  the  two  witnesses  must 
separately  depose  to  all  facts  necessary  to  complete  the  chain  of  evidence,  so  that  no 
link  in  it  may  depend  on  the  credibility  of  but  one.  Where  the  evidence  }S  positive, 
there  can  be  no  difficulty,  for  the  witnesses  then  to  attest  the  simple  fact  of  execution 
itself,  but  where  the  evidence  of  one,  or  both,  is  circumstantial,  each  must  make  proof 
complete  in  itself,  so  that  if  the  act  of  Assembly  were  out  of  the  question,  the  case  would 
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the  statute  of  frauds  would  be  a  sufiicient  compliance  •with  the 
power,  with  the  addition  of  sealing.    And  it  seems  clear,  that  if 

be  well  made  out  by  the  eTidence  of  either.  Circumstantial  proof  cannot,  therefore, 
be  made  by  two  or  more  ■witnesses  alternating  ■mithedoh  other  as  to  the  different  parts 
of  the  aggregate  of  circumstances  which  are  to  make  up  the  necessary  sum  of  proof; 
the  eTidence  of  each  not  going  to  the  whole.  Hook  t.  Hock,  6  Serg.  &  Kawle,  AT. 
Where  one  witness  swears  directly  to  the  execution  or  publication  of  a  paper  as  a  last 
will,  proof  by  other  witnesses  of  declarations  by  the  testator  that  he  had  made  a  will, 
must,  in  order  to  establish  the  will,  be  in  reference  to  that  particular  paper.  Rey- 
nolds T.  Reynolds,  16  Serg.  &  Rawle,  82.  Proof  of  testator's  signature  by  two  wit- 
nesses is  prima  facie  OTidenoe  of  execution,  although  the  body  of  the  will  be  not  in 
his  handwriting.  Weigle  v.  Weigle,  5  Watts,  486.  Harding  t.  Harding,  6  Harris, 
340.  A  distinct  recognition  of  the  execution  by  the  testator  of  the  will  as  his  last  act 
and  deed,  proved  by  the  witnesses,  is  a  sufficient  acknowledgment  that  the  instru- 
ment is  his  will.    Logan  v.  Watt,  5  S.  &  R.  212.    Joy  v.  Kennedy,  1  W.  &  S.  396. 

The  place  of  the  signature  of  the  testator,  in  Pennsylvania  and  in  Ohio,  must  be  at 
the  "end"  of  the  will.  See  Dunlop's  Laws  Penn.  p.  504,  ed.  1853.  Curwen's 
Laws  of  Ohio  in  Force,  p.  1133,  c.  575.  Where  one  having  given  instructions  for  the 
preparation  of  his  will,  subsequently  becomes  incapable  of  understanding  and  exe- 
cuting it,  and  never  does  execute  the  paper  submitted  to  him,  and  so  continues  until 
death,  the  draft  so  submitted,  though  proved  to  be  in  strict  accordance  with  the  tes- 
tator's instructions  and  intentions,  cannot  be  admitted  to  ]  probate.  Aurand  v.  Wilt, 
9  Barr,  54.  Dunlop  v.  Dunlop,  10  Watts,  154,  opinion  per  Gibson,  Ch.  J.  Streoker 
T.  Graves,  5  Whart.  395.     Cavett's  Appeal,  8  W.  &  S.  21—26. 

"  It  is  not  necessary  that  the  factum  or  body  of  the  will  should  be  proved  by  two 
witnesses;  that  is,  that  the  devises  and  legacies  should  all  or  severally  be  proved. by 
two  witnesses ;  for  if  that  were  the  law  no  will  could  be  valid  unless  two  witnesses  had 
heard  it  read  to  the  testator,  and  heard  him  declare  that  it  was  his  will.  Whereas  it 
has  never  been  doubted  in  Pennsylvania  but  that  proof  of  the  handwriting  of  the  de- 
ceased who  signed  the  instrument  at  the  end  thereof,  was  sufficient  evidence  of  the 
execution.  Our  statute  does  not  require  that  our  witnesses  should  be  subscribing 
witnesses ;  and  the  signature  at  the  end  of  the  will  being  genuine,  raises  the  legal 
presumption  that  the  testator  was  acquainted  with  the  contents  of  the  instrument. 
The  matter  alleged  by  the  plaintiff  in  error  in  avoidance  of  the  will,  is  matter  subse- 
quent to  and  not  connected  with  the  execution.  Whether  sheets  of  paper  or  leaves 
ha^e  been  substituted  or  added,  must  depend  upon  proof  of  facts  and  circumstances, 
and  the  countenance  and  appearance  of  the  paper,  and  the  character  of  the  chirog- 
raphy;  and  is,  in  fact,  a  question  of  fraud,  to  be  submitted  to  the  jury  upon  the 
whole  evidence  of  the  case."  Ginder  v.  Farnum,  10  Barr,  100,  opinion,  per  Coulter,  J. 

The  language  of  the  English  statute  is,  "  signed  at  the  foot  or  end,"  and  much 
difficulty  has  arisen  in  practice  in  giving  a  construotionto  the  act.  See  Jermyn  T. 
Harvey,  15  Jur.  184.  In  re  Anderson,  15  Jur.  92;  and  note  to  the  last  case,  where 
the  English  cases  are  all  cited. 

In  New  York  and  Arkansas,  the  names  of  the  testator  and  the  witnesses  must  both 
be  signed  at  the  end  of  the  will.  In  the  other  States  the  old  English  rule,  prior  to  the 
late  act,  still  prevails,  and  the  place  of  signing  matters  nothing.  It  ia  a  question  of 
feet  whether  the  signature,  wherever  placed,  was  placed  there  for  the  purpose  and 


348  SUGDEN  ON  POWEKS. 

a  power  were  given  to  be  executed  by  will  in  the  words  of  the 
statute,  the  courts  could  not  decide  that  an  execution  sufficient 

with  the  intention  of  authenticating  the  will.  Miles  v.  Well,  4  Dana,  I.  Waller  v. 
Waller,  1  Gratt.  454,  Jackson  v.  Candusen,  5  Johns.  R.  144.  Dewey  r.  Dewey,  1 
Metcf.  349.  Hogan  v.  Gressener,  10  Id.  54.  Joy  v.  Kennedy,  1  W.  &  S.  876. 
Ginder  v.  Farnum,  10  Barr.  100.  2  Greenlf.  on  Ev.  §  676.  Butherford  v.  Ruther- 
ford, 1  Denio,  33.     Remsen  v.  Brenokerhoff,  26  Wend.  325;  8  Paige,  488,  S.  C. 

Generally,  any  distinct  aoknowl6dgment,  or  recognition  in  the  presence  of  the  at- 
testing witnesses  of  the  signature  to  a  will,  a^ils  as  fully  as  actual  signing.  Dewey 
V.  Dewey,  1  Metcf.  349.  Hall  t.  Hall,  17  Pick.  373.  Hogan  v.  Gressener,  10  Metcf. 
54.  Welsh  V.  Welsh,  2  Monr.  83.  Burwell  v.  Corbin,  1  Rand,  131.  Rush  v.  Parnell, 
2  Harring.  448 . 

In  New  Jersey,  however,  under  the  Rev.  Stat.  1847,  p.  363;  GifFord's  Stat.  Const, 
p.  535,  it  is  held  otherwise.  Compton  v.  Mitton,  7  Halst.  70,  per  Ewing,  Ch.  J. 
Miokle  V.  Matlock,  2  Harr.  87,  per  Ford,  J.,  Homblower,  Ch.  J.  diss.,  p.  90.  Combs 
v.  Jolly,  2  Green's  Ch.  E.  625. 

"  Presence,"  signifies  not  only  corporeally  present,  but  such  a  state  of  conscious- 
ness as  enables  the  testator  to  recognize  the  act  which  he  is  performing.  1  Greenlf 
Ev.  §  272.  2  Id.,  §  678. 

In  New  York,  New  Jersey  and  Arkansas,  the  testator  is  also  required  to  declare  or 
publish  the  testamentary  paper  as  his  last  will,  in  the  presence  of  the  witnesses.  No 
form  of  publication  is  given,  or  seems  to  be  required.  Brenokerhoff  v.  Remsea,  26 
Vfcnd.  328,  8  Paige,  488,  S.  C.  Rutherford  v.  Rutherford,  1  Denio,  33.  Chaffee  v. 
Baptist  Miss.  Conv.,  10  Paige,  85.  Compton  y.  Mitton,  7  Halst.  70.  Mickle  y. 
Matlock,  2  Harr.  87.  Morehouse  t.  Cotheal,  1  Zab.  Rep.  480.  Opinion  per  Green, 
Ch.  J.  486,  488.    As  to  time  of  publication,  see  Bagnell  v.  Elliot,  2  Rand,  190. 

In  Virginia,  two  subscribing  witnesses  do  not  seem  to  be  indispensable,  provided 
the  will  has  been  wholly  written  out,  and  signed  by  the  testator.  1  Rev.  Code,  Virg. 
p.  3,  75. 

In  North  Carolina  and  Tennessee,  a  will  of  lands  may  be  good  under  special  cir- 
cumstances, without  any  subscribing  witnesses.  Anthon's  Collection  of  Statutes. 
Grifath's  Register.  Dr.  Tucker's  note  to  2  Blacks.  Com.  379.  The  New  York  Revised 
Statutes,  have  so  far  altered  the  former  law,  as  to  require  the  signature  of  the  testa- 
tor, and  of  two  witnesses  to  be  at  the  end  of  the  will,  and  the  testator  when  the 
signer  acknowledges  the  will,  is  to  declare  the  instrument  to  be  his  last  will;  and  he 
is  to  subscribe  or  acknowledge  the  will  in  the  presence  of  each  witness,  and  the  wit- 
nesses are  to  subscribe  their  names  at  the  request  of  ,the  testator.  The  statute  drops 
the  direction  that  the  witnesses  are  to  subscribe  in  the  presence  of  the  testator.  Rev. 
Stat.  Vol.  II.  63,  sec.  40.  New  York  Rev.  Stat.  p.  124,  §  32,  3d  ed.  4  Kent's  Com. 
502. 

In  North  Carolina,  1  Rev.  Laws,  N.  0.  p.  618,  620,  ch.  122,  §  1,  however,  it  has 
been  held,  that  where  a  will  devising  real  estate  appears  to  have  been  attested  by  two 
■mtnesses,  and  the  certificate  of  probate  states  that  it  was  proved  by  one,  it  will  be 
intended  that  it  was  legally  proved  by  him.  Trustees  of  University  v.  Blount,  2 
Tayl.  13.  In  Tennessee,  a  will  of  personal  property  may  be  proved  by  one  sub- 
scribing witness,  where  there  is  no  contest  as  to  its  validity,  and,  it  being  admitted 
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within  the  statute  was  not  a  due  exercise  of  the  power.    If  any 
distinction  is  to  be  made  between  the  cases,  the  statute  ought  to 

that  9uoh  will  was  so  proven,  the  Superior  Court  will  infer  that  Buoh  witness  was  % 
subscribing  witness.     Rogers  v.  Winton,  2  Humph.  178. 

I^he  laws  of  Mississippi,  Hows  and  Hatch's  Laws,  p.  386,  oh.  86,  §  2,  ed.  1840,  re- 
quire three  witnesses  to  a  will  of  real,  and  one  to  a  will  of  personal  estate,  unless  the 
will  is  a  holographi 

The  witnesses,  in  the  view  of  the  law,  are  placed  around  the  testator  to  judge  of 
his  sanity  and  testable  capacity,  and  to  see  that  no  fraud  or  undue  influence  is 
practised  upon  him  in  the  execution  of  his  will.  1  Greenlf.  Ev.  §  272.  2  Id.,  §  691. 
Butler  V.  Benson,  4  Barb.  S.  C.  R.  526.  Opinion  per  Hand,  J.,  p.  529.  Nelson  v. 
McGifford,  3  Barb.  Ch.  R.  156.     Lewis  v.  Lewis,  13  Barb.  R.  17. 

In  PennsylTania  it  has  been  held,  in  Asay  v  Hoover,  5  Barr.  21 ,  confirmedin  Grobill 
T.  Barr,  5  Barr.  441,  that  under  the  6th  sect,  of  the  act  of  1833,  the  testator  must 
either  sign  the  will  himself  or  obtain  some  one  to  sign  it  for  him,  according  to  the 
*  directions  of  the  act — and  that  a  '  mark  '  is  insufficient  in  any  case — but  by  an  act 
passed  in  1848,  Dunlop's  Laws  Penn.  p.  983,  ed.  1853,  it  is  provided,  that  every 
last  will  and  testament  heretofore  made,  or  hereafter  to  be  made,  excepting  such  as 
may  have  been  finally  adjudicated  prior  to  the  passing  of  this  act,  to  which  the  tes- 
tator's name  is  subscribed  by  his  direction  and  authority  or  to  which  the  testator 
has  made  his  mark  or  cross,  shall  be  deemed  and  taken  to  be  valid  in  all  respects ; 
provided  the  other  requisites  under  existing  laws  are  complied  with. 

"  What  did  the  legislature  propose  by  the  statute  of  1848  ?  This  court  had 
ruled  in  A»ay  v.  Hoover,  5  Barr.  21;  Grobill  v.  Barr,  5  Barr.  441,  and  Cavett's  Ap- 
peal, 8  W.  &  S.  26,  that  a  testator's  mark  to  his  name  at  the  foot  of  a  testamentary 
paper,  but  without  proof  that  the  name  was  written  by  his  express  direction,  is  not 
the  signature  required  by  the  act  of  1833.  This  act  (that  of  1848)  is  destitute  of 
retro-active  force  because  it  is  an  act  of  judicial  power,  and  contravenes  the  constitu- 
tion."    Greenough  v.  Greenough,  1  Jones,  489. 

A  mark  is  now  generally  deemed  sufficient  to  answer  the  requirement  of  the  statute, 
as  well  in  the  case  of  the  testator  as  the  witness.  Jackson  v.  Vandusen,  5  Johns.  144. 
Chaffee  v.  Bapt.  Miss.  Conv.,  10  Paige,  85.  Compton  v.  Mitton,  7  Halst.  70.  Adams 
V.  Chaplin,  1  Hill,  S.  C.  266.  Collins  v.  Nichols,  1  Har.  and  John.  399.  Stevens  t. 
yanoleve,  4  Wash.  262.  In  re  Field,  3  Carter's  Prerog.  Court  R.  752.  Madison  r. 
Zabriskie,  1  Deuio, Rep.  251;  4  Kent  Com.  514,  u.  d.  5th  ed.;  514,  n.  ».,  8  ed.  1 
Greenl.  Ev.  §  272,  4  ed.,  and  notes.  The  remarks  of  the  court  on  the  subject  of  tes- 
tamentary signing  by  marks,  are  worthy  the  attention  of  the  reader,  as  presented  in 
the  following  extract  from  Greenough  v.  Greenough;  "  The  defendant's  next  position 
is,  that  the  testatrix's  name,  written  by  another  without  her  express  direction,  but  ac- 
knowledged by  her,  was  within  the  true  intent  and  meaning  of  the  original  act  which 
requires  that '  every  will  shall  be  in  writing;'  and  unless  the  person  making  the  same 
shall  be  prevented  by  the  extremity  of  his  last  sickness,  shall  be  signed  by  him  at  the 
end  thereof,  or  by  some  personin  his  presence  and  by  his  express  direction.  But  this 
express  direction,  like  sigfiing  by  the  testator  in  the  presence  of  the  attesting  wit- 
nesses, and  attestation  by  them  in  his  presence  and  in  the  presence  of  each  other,  under 
the  English  statute  of  frauds  is  a  substantive  part  of  the  act  of  execution  prescribed  by 
the  statute  under  consideration;  and  where  it  is  not  proved  expressly  or  presumptiyely 
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receive  a  strict  construction  rather  than  a  private  power.     Every 
argument  which  can  be  urged  upon  a  private  power  applies  more 

ty  the  oaths  or  attestation  of  two  witnesses  it  is  not  proved  at  all.  Why  nse  emphatic 
words  if  there  was  no  design  to  distinguish  between  an  express  and  an  implied  direction. 
Though  express  direction  may  Jbe  proved  by  presumptive  evidence,  it  follows  that  a  sub- 
sequent act  of  ratification  by  the  mark,  is  presumptive  evidence  of  it.  A  direction  pre- 
cedes the  act  to  be  done  in  obedience  to  it;  and  in  this  respect  a  direction  expressed  in 
words,  differs  from  a  direction  implied  from  subsequent  assent.  There  is  a  maxim, 
that  ratification  is  equivalent  to  command;  bi*  it  was  held  in  Dunlop  v.  Dunlop,  10 
Watts,  193,  not  to  be  express  direction.  The  question  at  this  stage  of  the  inquiry  is 
not  whether  the  attestation  may  not  be  evidence  of  previous  direction,  but  whether  the 
mark  is;  it  is  not  disputed  that  it  is  evidence  of  ratification;  but  what  magic  is  there 
in  ratification  by  the  testator's  pen,  which  is  not  found  in  ratification  by  his  tongue; 
which  was  held  not  to  be  express  direction,  in  Dunlop  v.  Dunlop.  Does  the  mark 
constitute  the  signature,  or  does  the  name  ?  or  do  both  together  ?  Take  it  that  the 
signature  is  only  a  sign;  still,  to  import  anything,  it  must  be  a  sign  of  something.  It  • 
must  have  an  intrinsic  or  conventional  meaning,  without  being  interpreted  by  any 
thing  appended  to  it.  A  name  without  a  mark  to  it  individuates  the  person,  and 
may  express  his  assent  to  an  act  done  by  him;  a  mark  without  a  name  to  it  individu- 
ates or  expresses  nothing.  A  cross,  or  a  scratch,  or  a  scrawl,  or  a  dot,  or  a  dash, 
or  a  flourish,  unassisted  by  the  name,  imports  no  more  than  would  a  blot  or  a  stain, 
or  any  other  accidental  discoloration  of  the  paper,  at  the  foot  of  the  instrument. 
When  few  could  write,  a  seal  was  the  more  frequent  symbol;  it  signified  the- 
name  of  the  party  as  intelligibly  as  if  it  had  been  expressed  by  a  combination  of 
letters  which  also  is  no  more  than  a  conventional  sign  of  it.  A  naked  mark  is  not  a 
signature  at  the  common  law,  and  the  statute  was  not  designed  to  make  it  so.  It  re- 
quires the  whole  signature  to  be  written  by  the  hand  of  the  testator,  or  by  the  hand 
of  a  by-stander,  not  a  part  of  it  by  the  one  and  a  part  of  it  by  the  other;  and  for  the 
by-stander  to  write  the  name,  and  the  testator  to  make  the  mark,  is  no  more  a  fulfil- 
ment of  its  requisition,  than  if  their  agency  in  the  transaction  was  inverted,  or  the  by- 
stander had,  without  express  directioii,  written  the  one  and  made  the  other.  Yet  if 
the  mark  were  an  integral  part  of  the  signature,  it  would  have  to  be  made  by 
somebody,  though  the  testator  were  too  feeble  to  put  pen  to  paper.  If  it  is  not  an 
integral  part,  what  office  does .  it  perform  ?  As  an  act  of  verification  it  is  as  insig- 
nificant when  made  by  the  testator  as  when  made  by  a  stranger.  No  one  would  pretend 
that  a  dot  would  be  enough,  and  the  statute  consequently  requires  the  names,  and  as 
it  sanctions  nothing  which  it  does  not  enjoin,  a  mark  is  surplusage,  and  consequently 
ineffective.  It  substitutes  for  it  the  name  written  by  the  testator's  express  direction, 
as  a  more  rational  act  of  authentication  in  order  to  dispense  with  it.  Even  without  a 
statute  to  help  it,  the  seal  of  a  party  afBixed  by  another  in  his  presence  and  with  his 
assent,  was  held  in  Hart  v.  Withers,  1  Penn.  R.  285,  on  the  authority  of  Ball  v. 
Dunsterville,  4  T.  E.  313,  to  be  his  immediate  act.  A  signing  by  the  testator's  assent 
would  have  been  good  at  the  common  law;  the  statute  was  enacted  not  to  authorize 
it»  but  to  regulate  the  evidence  of  it  by  requiring  more  than  a  wink  or  a  nod,  or  a 
word  not  less  ambiguous,  and  therefore  not  less  liable  to  misconstruction  or  misrep^ 
resentation.  The  purpose  of  it,  was  to  have  a  straightforward  direction  expressed  in 
erms  which  would  leave  no  pretense  for  the  touch  of  an  insensible  or  dead  man's 
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forcibly  to  the  statute.  Tte  legislature,  in  order  to  prevent 
frauds  and  perjuries,  prescribed  a  new  rule,  which  ought  to  have 
been  strictly  followed,  whereas  the  powers  in  question  were  mere- 
ly intended  to  follow  the  established  practice,  and  not  to  intro- 
duce a  new  one. 

In  deciding  upon  the  new  construction  of  the  statute  of  frauds, 
the  Judges  did  not  attempt  to  cut  down  its  provisions,  but  con- 
strued them  according  to  the  intention  of  the  legislature ;  and 
although  one  learned  Judge  thought  that  the  witnesses  should 
attest  the  signing  by  the  testator,  yet  that  was  overruled.  It 
was  also  held,  that  an  attestation  containing  the  words  sealed  and 
delivered,  was  sufficient ;  and  it  was  said  that  this  was  groimded 
on  the  inconvenience  that  might  arise  in  families,  from  having  it 
known  that  a  person  had  made  his  will.  The  inconvenience 
which  a  contrary  decision  upon  private  powers  has  occasioned  in 
families,  shows  how  strongly  the  same  rule  was  called  for  in 
regard  to  them.  The  statute  of  frauds  does  not,  like 
the  common  'powers,  merely  require  an  attestation,  but  [  *298  ] 
it  expressly  requires  an  attestation  amd  subscription, 
•  and  yet  the  subscription  as  we  have  seen,  need  not  contain  all 
the  facts  which  the  witnesses  attest.  It  is  nevertheless  held,  that 
in  the  case  of  a  private  power,  a  subscription,  although  not  re- 
quired by  the  power,  excludes  the  proof  or  presumption  of  the 
witnesses  having  attested  any  act  which  is  not  stated  in  the  attest- 

hond,  to  give  color  to  an  artfal  tale  told  by  willing  witnesses.  In  other  transactions  the 
mark  is  sometimes  used  as  a  badge  of  assent;  but  the  assent  required  by  the  statuta 
is  to  be  signified  not  by  a  badge  attached  to  the  name,  but  by  a  direction  to  attach  the 
name  to  the  paper.  Were  we  to  receive  the  implication  of  a  direction  as  an  equiva- 
lent for  the  express  direction  demanded  by  the  statute,  we  should  overrule  Dunlop  v. 
Sunlop,  in  which  the  doctrine  of  equivalents  was  rej^Kd,  and  Burwell  v.  Corbin,  1 
Band,  131,  which  is  a  strong  authority  for  the  principle.  The  judgment  in  the  latter 
was  founded  upon  the  construction  of  a  statute  in  Virginia,  enacted  in  the  words  of 
our  own.  The  will  was  proved,  by  one  of  the  attesting  witnesses,  to  have  been  signed 
with  the  testator's  name,  by  his  express  direction;  and  the  other,  who  had  not  been 
present,  but  attested  it  the  next  day,  proved  that  the  testator  acknowledged  it  to  be 
his  will;  and  though  this  recognition  by  words  was  more  explicit  than  recognition  by 
a  mark,  the  proof  was  held  to  be  deficient.  After  all,  therefore,  it  is  the  name  writ- 
ten by  the  testator's  express  direction  which  constitutes  the  Signature;  and  the  quei- 
tion  comes  to  this;  was  the  positive  testimony  of  one  of  the  attesting  witnesses  and 
the  attestation  of  the  other,  in  the  absence  of  his  recollection,  proof  of  it?" 
Greenough  v:  Greenough,  1  Jones,  489,  opinion  per  Gibson,  Ch,  J.  p.  496 — 498.  1 
Williams  on  Exec.  55,  4  Am.  Ed.  Note. 
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ation !  The  statute,  too,  in  express  words,  requires  that  the  wit- 
nesses shall  attest  and  subscribe  in  the  presence  of  the  testator. 
It  is,  however,  settled  that  the  attestation  need  not  state  that  fact. 
The  Judges  have  said  that  the  witnesses  ought  to  set  their  names 
as  witnesses  in  the  presence  of  the  testator ;  but  it  is  not  required 
by  the  statute  that  this  'should  be  taken  notice  of  in  the  subscrip- 
tion of  the  will ;  and  whether  inserted  or  not,  it  must  be  proved. 
If  inserted,  it  does  not  conclude,  but  it  may  be  proved  contra  ; 
then  if  not  conclusive  when  insert^,  the  omission  does  not  con- 
clude that  it  was  not  so. 

If  we  compare  the  common  power  upon  which  it  is  held,  that 
the  attestation  must  contain  the  word  signed,  with  the  words  in 
the  statute  which  have  received  a  contrary  construction,  we  shall 
at  once  see  how  difficult  it  would  be  to  attempt  to  reconcile  the 
cases. 

The  words  of  the  statute.         The  words. of  a  common  power. 

Devises  to  be  "  in  writing,        "  By  deed  or  writing  under 
and  signed  by  the  party  so  de-    his  hand  and  seal,  attested  by 
vising  the  same,  [or  by  some    two  or  more  credible  witnesses." 
other  person  in  his  presence,  and 
by  his  express  direction]   and 
shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devi- 
sor, by  three  or  four  credible 
witnesses." 

The  common  power  requires  much  less  than  the  stat- 
[  *299  ]  ute.  *Let  us  suppose  that  a  power  was  given  to  be 
executed  hj^ill  in  the  very  words  of  the  statute,  could 
the  courts  put  a  differeM  construction  on  those  very  words  to  that 
which  they  have  already  received  ?  The  answer  is  obvious. 
Suppose  a  power  to  be  in  the  very  words  of  the  statute,  but  the 
word  writing  to  be  used  generally,  and  not  to  be  confined  to  a 
will.  It  is  settled,  that  such  a  power  may  be  executed  by  deed 
or  will.  If  a  will,  attested  so  as  to  satisfy  the  statute,  would  be  a 
good  execution  of  the  power,  could  it  be  contended,  that  a  deed 
executed  under  the  same  power,  in  the  attestation  to  which  the 
word  signed  was  omitted,  is  a  bad  execution  of  the  power  ?  And 
if  such  powers  must  be  held  to  be   duly  executed,  upon  what 
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ground  can  a  power  to  be  executed  by  writing,  under  hand  and 
seal,  and  attested  by  witnesses,  be  considered  to  require  the  fact 
of  signature  to  be  inserted  in  the  attestation  ? 

It  seems  impossible  to  reconcile  the  cases.  If  the  recent  deci- 
sions are  to  stand,  all  the  decisions  on  the  statute  of  frauds  to 
which  I  have  adverted,  and  which  have  so  long  been  held  sacred, 
will  in  effect  be  overruled.  If,  however,  the  decisions  on  the 
statute  should  be  deemed  to  rule  the  case  under  consideration,  not 
only  would  contrary  decisions  on  the  same  words  be  avoided,  but 
the  daily  contracts  of  mankind  would  be  upheld  according  to 
their  intention,  and  the  bounty  of  testators  would  flow  in  the 
channel  in  which  it  was  intended  to  go.  In  this  case-the  courts 
have  not  to  struggle  with  the  words  in  order  to  support  the  exe- 
cution of  the  power.  But  if  even  the  words  were  hard  to  man- 
age, yet  the  general  opinion  of  the  Profession,  under  which  men 
have  so  long  been  induced  to  act,  would  seriously  call  on  the 
courts  to  struggle  with  the  words,  and  make  them  bend  to  that 
construction  which  they  have  in  practice  so  long  received,  (w) 


25.  These  considerations  have  had  an  influence  on 

later  *cases,  but  still  the  cases  to  which  reference  has  [  *300  ] 
been  made,  except  so  far  as  prospectively  they  are 
affected  by  the  statute  to  which  we  shall  presently  advert,  are 
still  binding  authorities. 

26.  In  Doe  v.  Burdet,(o)  the  Court  of  King's  Bench  in  deliv- 
ering judgment,  observed,  that  all  that  the  statute  requires  to  be 
done  by  the  testator  himself  is,  that  he  should  sign  the  will,  arid 
one  may  call  that  the  statutory  power  or  direction  ;  and  then, if  it 
be  in  fact  signed,  and  witnesses  put  their  names  as  witnesses  to  a 
document  with  the  signature  before  their  eyes,  and  that  is  all  that 
the  statute  requires  them  to  attest,  no  doubt,  one  would  suppose, 
could  ever  be  entertained  that  that  was  an  attestation  of  the  sign- 
ing. But  as  the  power  in  their  case  required  other  things  to  be 
attested  besides  the  signing,  they  thought  it  required  more  dis- 
cussion and  consideration  than  would  arise  on  the  statute  of 
frauds,  and  therefore,  though  as  far  as  it  went,  the  attestation 

(n)  See  7  Scott,  N.  B.  115.  (o)  4  Adol.  &  EU.  20. 
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mider  the  statute  of  frauds  might  assist  the  decision,  something 
more  was  requisite  to  enable  them  to  come  to  the  conclusion  they 
had  done. 

27.  We  may  now  proceed  to  consider  the  later  cases,  which 
turn  principally  upon  the  operation  in  the  attestation  of  the  word 
witness  or  the  like.  If  all  the  ceremonies  are  not  previously 
stated  in  the  body  of  the  instrument,  or  the  conclusion  of  it,  an 
attestation  simply  containing  the  word  witness  will  be  inTalid. 

28.  This  was  decided  in  the  case«f  Moodie  v.  Reid,  where  a 
power  to  be  executed  by  will,  or  any  writing  or  appoiatment  in 
nature  of  a  will,  to  be  signed  and  published  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  was  held  to  be  not 
well  executed  by  a  will  signed  by  the  donee,  and  attested  thi;is, 
"  witness  B.  H,  and  J.  H. ;"  although  the  testatrix  told  each  of 
the  witnesses  that  that  paper  was  her  will.    But  there  the  last 

words  of  the  will  were,  "  These  my  last  bequests  si^nr 
[  *301  ]  ed  by  me,  &c."  and  then  *the  word  witness,  and  the 

names  of  the  witnesses,  followed.  And  the  decision 
proceeded  on  the  ground  that  a  will  as  such  does  not  require 
publication.  Lord  C.  J.  Gibbs  held  that  the  witnesses  had  clearly 
attested  the  signing,  but  that  there  was  no  attestation  of  the 
publication.(p) 

29.  And  in  Buller  v.  Burt,(g')  the  power  was  to  be  executed 
by  deed,  sealed  and  delivered  in  the  presence  of,  and  attested  by, 
two  or  more  witnesses.  The  instrument  executed  had  this  attes- 
tation, "  signed  and  sealed  by,  &c.,  witness,"  to  which  the  wit- 
nesses added  their  names.  Sir  John  Leach  said,  that  the  attesta- 
tion of  the  witnesses  being  considered  as  a  part  of  the  appoint- 
ment it  must  follow  that  when  the  word  witnesses,  without  more, 
is  used  in  the  attestation,  it  af&rms  all  that  has  been  done  in  the 
presence  of  the  vdtnesses  which  is  stated  in  the  body  of  the  deed. 
Here  in  the  body  of  the  deed  it  is  stated  to  be  signed  and  sealed, . 
but  it  is  no  tstated  to  be  delivered;  and  as  the  general  word  witness 
affirms  no  more  than  the  deed  states,  there  is  in  this  case  no  attes- 
tation of  that  essential  part  of  that  which  is  required  for  the  due 

(p)  7  Taunt.  355;  1  Madd.  516.  See  4  Adol.  &  Ell.  14;  1  Per.  &  Day.  674.  686. 
708;  Allen  v.  Bradshaw,  1  Curt.  110,  post,  pi.  39. 

(;)  4  Adol.  &  Ell.  16;  6  Nev.  &  Mann.  281  n.  cited.  See  1  Per.  &  Dar.  676, 676. 
683.  685.  698.  707. 
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execution  of  the  power,  the  delivery  of  the  deed  ;  the  power  there- 
fore was  not  well  executed.  He  considered  the  case  of  Moodie 
V.  Reid  in  principle  a  complete  authority  for  his  decision.  The 
difference  in  circumstances  between  the  two  cases  was  only  that 
there  the  word  published  was  omitted  in  the  body  of  the  deed, 
and  here  the  omission  was  of  the  word  delivered;  and  this  judg- 
ment was  fully  acquiesced  in  by  the  Court  of  King's  Bench.  (?•) 

30.  After  great  difference  of  opinion,  it  has  been  decided  that 
where  the  instrument  on  the  face  of  it  is  executed  by  the  party  in 
the  manner  required,  as  to  signing  and  sealing,  or  the 

like,  and  the  fact  is  stated  to  be  so  in  the  body  of  *the  [  *302  ] 
instrument,  and  then  the  witnesses  sign  under  the  word 
"  witness,"  that  is  a  valid  execution. 

31.  This  was  decided  in  Doe  v.  Burdett,(s)  where  the  power 
was  required  to  be  executed  by  will,  to  be  signed,  sealed  and 
published  in  the  presence  of  and  attested  by  three  or  more  wit- 
nesses. A  will  by  the  donee  of  the  power,  commencing  with  a 
declaration  that  she  published  and  declared  that  to  be  her  will, 
and  then  exercised  her  power,  and  declared  that  to  be  her  only 
will,  in  witness  whereof  she  to  that  her  will  set  her  hand  and  seal ; 
and  then  the  word  witness  was  added,  to  which  the  witnesses 
signed  their  names.  The  will  was  deemed  a  valid  execution  of 
the  power  ;  for  on  the  face  of  the  instrument  itself  it  purports  to 
•to  be  her  will,  and  to  be  signed,  sealed,  and  published  by  her, 
and  her  name  and  seal  are  af&xed ;  and  as  the  attestation  was  a 
general  one,  it  affirmed  that  all  had  been  done  in  the  presence  of 
the  witnesses  which  is  stated  in  the  body  of  the  instrument. 

32.  But  this  decision  was  reversed  in  the  Exchequer  Chamber 
by  four  Judges  against  three. (0  Coltman,  J.,  for  the  reversal, 
relied  upon  Wright  v.  Wadeford,  and  Doe  v.  Peach,  and  later 
cases,  and  considered  the  dicta  of  Gibbs,  C.  J.,  in  Moodie  v. 
Reid,  and  of  Sir  John  Leach  in  Stanhope  v.  Keir,  and  in  BuUer 
V.  Burt,  (cases  to  most  of  which  we  have  already  referred,)  as  not 
warranted  by  the  authorities.  Alderson,  B.,  also  for  the  reversal, 
considered  that  the  cases  already  decided  led  to  the  conclusion? 
that  the  word  "  attest"  in  such  a  power  means  "  subscribe  a 

(r)  4  Adol.  &  Ell.  17. 

(s)  4  Adol.  &  EIL  1 ;  10  Cla,  &  Fin.  840. 

(<)  9  Adol.  &EU  936, 
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memorandum  of  attestation,"  and  that,  in  order  to  make  sucli 
execution  valid,  the  attestation  must  express  all  the  requisites 
which  the  "fitnesses  are  called  upon  to  attest ;  and  he  thought 
that  it  was  not  competent  to  supply  any  defect  in  the  attestation 
by  resorting  to  the  words  of  the  deed,  or  even  of  the  testimonium 

clause.  Parke,  B.,  also  held  .himself  bound  by  the 
[  *303  ]  "authorities  to  reverse  the  decision.    He  disapproved 

of  the  decisions,  but  did  not  think  the  distinction  satis- 
factory, for  the  memorandum  of  attestation  alone  was  the  act  of 
the  witnesses.  Yaughan,  J.  concurred  with  the  preceding  Judges, 
and  considered  an  attestation  to  be  a  written  statement  of  each 
separate  fact  essential  to  the  formal  execution  of  the  power  sub- 
scribed by  the  witnesses. 

Gurney,  B.,  for  the  affirmance,  held  that  the  testatrix  did  all 
that  the  power  required ;  she  published,  she  signed,  she  sealed. 
The  attestation  was  general,  ^nd  he  thought  that  it  was  to  be 
taken  that  the  witnesses  attested  all  three.  Bosanquet,  J.  also 
for  the  affirmance,  thought  that  by  signing  under  the  word  wit- 
ness, without  more,  the  witnesses  had  adopted  the  words  used  by 
the  testatrix  in  the  clause  which  described  the  mode  of  execution. 
In  the  absence  of  any  special  memorandum,  what  do  they  profess 
to  attest  ?  If,  he  added,  they  attest  the  seal  and  signature,  why 
do  not  they  attest  the  declaration  of  the  testatrix  also,  which  is 
recorded  in  the  same  clause  with  her  signing  and  sealing.  Tin- 
dal,  C.  J.  agreed  with  the  two  last-named  Judges.  He  held  that 
the  testatrix  affirmed  upon  the  face  of  the  will  that  she  performed 
all  three  ceremonies,  and  as  the  general  word  witness  excludes 
nothing,  the  three  witnesses-  by  putting  their  names  under  it,  at- 
tested the  performance  of  the  publication,  the  signing,  and  the 
sealing  of  the  will.  And  in  the  House  of  Lords  the  original  de- 
cision was  supported,  and  consequently  the  will  was  deemed  to 
be  duly  attested,  (m) 

33.  It  has  been  decided  that  a  delivery  of  a  will  is  a  publication 
of  it,  and  that  the  precise  word  published  need  not  be  contained 
in  the  attestation. 

34.  Thus  in  Ward  v.  Swift,(a;)  Mary  Swift  had  a  general  power 
of  appointment  by  deed,  &c.,  or  by  her  last  will  and  testament  in 

(«)  Burdett  Y.  Spilsbury,  7  Scott,  N.  B.  66;  10  Cla.  &  Fin.  340. 
(x)  1  Crompt.  &  Mee.  171.    See  1  Per.  &  Dav.  680.  694. 
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writing,  or  any  instrument  in  writing  in  the  nature  of 
or  purporting  to  be  her  will,  to  be  by  her  duly  *executed  [  *304  ] 
and  published  under  her  hand  and  seal,  in  the  presence 
of  and  to  be  attested  by  three  or  more  credible  witnesses.  She 
signed,  sealed  and  delivered  her  will,  and  it  concluded  thus :  "  In 
witness  whereof,  I  have  set  my  hand  "and  seal  hereto  in  the  pres- 
ence of  the  underwritten."  The  attestation  was  "  signed,  sealed 
and  deliveted  as  the  last  will  and  testament  of  the  said  Mary 
Swift,"  <fec.  &c.  In  the  course  of  the  argument.  Lord  Lyndhurst, 
C.  B.,  asked,  whether  it  would  be  contended  that  delivery  as  a 
last  will  and  testament  is  not  a  publication  ?  Mr.  Baron  Bayley 
said,  supposing  that  publication  does  mean  something  more  than 
a  mere  delivery,  yet  the  expression  is  "  her  last  will  and  testa- 
ment." And  the  court  certified  their  opinion  to  be  that  the  will 
was  a  due  execution  of  the  power.  In  a  later  case  it  was  treated 
as  an  authority  only  to  show  that  the  precise  w^ds  of  the  power 
need  not  be  pursued  in  the  attestation,  but  that  an  attestation 
containing  equivalent  words  may  be  good.(jr) 

35.  And  in  Simeon  v.  Simeon,(z)  where  the  power  required 
the  will  to  be  signed  and  published  in  the  presence  of  and  attested 
by  witnesses,  the  words  of  the  attestation  were  "  signed  and  de- 
livered in  the  presence  of"  the  witnesses,  and  the  will  was  duly 
acknowledged  and  delivered :  the  Vice-Chancellor  held  that  the 
delivery  was  equivalent  to  publication. 

36.  In  Lempriere  v.  Valpy(a)  the  power  was  to  the  intended 
wife  by  will,  to  be  signed  and  publisTied  in  the  presence  of  wit- 
nesses, but  their  attestation  was  not  required.  She  made  her  will 
in  a  few  words,  and  the  words  of  the  attestation  were  "  signed 
and  delivered  in  the  presence  of  the  witnesses."  The  witnesses 
proved  that  she,  in  their  presence,  signed  the  paper  and  declared 
it  to  be  her  will.  The  Vice-Ohancellor  was  of  opinion  that  the 
wiU  was  duly  executed.     He  said  it  was  observable  that 

the  terms  of  the  *power  did  not  require  the  witnesses  [  *305  ] 
to  make  any  written  attestation  at  all.     The  case  was, 
therefore,  free  from  the  objection  that  was  made  in  Moodie  v. 
Reid,  and  the  cases  there  referred  to,  where  the  witnesses  did  not 

(y)  4  Adol.  &  Ell.  18. 

(z)  4  Sim.  555.    See  1  Per.  &  Dav.  679. 

(a)  6  Sim.  108. 
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sign  an  attestation,  in  -writing,  of  the  signing  and  publishing, 
which  were  required  to  be  attested ;  but,  even  admitting  those 
cases  to  be  law,  it  appeared,  by  the  evidence  as  well  as  by  the 
written  attestation,  that  the  will  was  produced  and  delivered  by 
Mrs.  Lempriere.  In  Moodie  v,  Eeid,  Lord  Chief  Justice  Gibbs 
says :  "  if  the  act  of  the  testatrix,  in  calling  on  the  witnesses  to 
attest  her  will,  be  a  publication  of  it,  then  their  attesting  that  she 
signed  it,  attests  her  publication  also ;  because  they  attest  that 
by  which  she  publishes  it."  He  also^ays :  "  I  do  not  know  what 
the  publication  of  a  will  is.  I  can  only  suppose  it  to  be  that  by 
which  a  person  designates  that  he  means  to  give  effect  to  a  paper 
as  his  will."  And,  consistently  with  what  the  Lord  Chief  Justice 
is  reported  to  have  said,  his  (the  Vice-Chancellor's)  opinion  was 
that  the  will,  in  this  case,  by  having  been  first  signed,  and  then 
delivered  to  the  witnesses,  by  Mrs.  Lempriere,  in  order  that  they 
might  attest  it,  h§d  been  duly  signed  and  published  by  her  within 
the  terms  of  the  power. 

37.  Ajid.  in  the  later  case  of  Curties  v.  Kendrick,(6)  it  was 
decided  that  the  word  delivered  was  a  sufficient  compliance  with 
a  power  requiring  the  will  to  be  published.  The  Court  observed 
that  the  law  had  given  no  definition  of  the  meaning  of  the  word 
-published  when  applied  to  a  will.  It  certainly  could  not  mean 
that  the  whole  contents  of  the  will  should  be  made  known  to  the 
witnesses.  If  it  meant  any  thing  less  than  that,  there  was  no 
reason  why  delivery  should  not  be  publication.  Delivery  was  a 
publication  to  those  who  were  present,  of  the  completion  of  the 
instrument,  the  signing  and  delivery  of  which  they  were  called 
upon  to  attest.     And  they  held  that  the  act  to  be  published  was 

the  execution  of  the  instrument,  and  not  the  nature  of 
[  *306  ]  it,  and  *therefore  they  held  an  attestation  of  signed, 

sealed,  and  delivered  in  presence  of  the  witnesses,  to  be 
sufficient,  although  the  words  as  a  last  will  were  not  added. 

38.  In  Doe  v.  Burdett,  the  Court  referred  to  the  observation 
of  Gibbs,  C.  J.,  in  Moodie  v.  Eeid,  that  a  will  may  be  good  with- 
out publication,  and  added  that  they  did  not  at  all  say  whether 
they  thought  it  was  law  or  not,  but  only  that  having  cited  the 
case  they  did  not  mean  to  be  taken  to  acquiesce  in  that  opinion  and 
they  left  the  matter  as  it  was  «before  that  opinion  was  expressed. 

(6)  3  Mees.  and  Wels.  401. 
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89.  In  Stanhope  t.  Keir,(c)  the  power  was  to  be  executed  by 
the  donee's  last  will  and  testament,  or  any  codicil  or  codicils  to 
the  same,  signed  and  published  by  her,  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses.  She  made  her  will, 
which  concluded  thus :  "  And  this  is  my  last  will  and  testament, 
made  and  signed  in  the  year  1818,  on  the  19th  of  November,  at 
Gravesend,  Eugenia  Keir,(h.  s.)  In  the  presence  of;"  and  then 
the  names  of  the  three  witnesses  followed.  The  Vice-Chancellor 
held  that  the  power  was  not  well  executed.  The  argument,  that 
the  declaration  with  which  the  will  concluded  was  in  effect  a  pub- 
lication as  well  as  a  signing,  and  that  the  witnesses  by  adding 
their  names  to  this  declaration,  attested  both  facts,  his  Honor 
said,  supposed  the  witnesses  to  be  acquainted  with  the  contents  of 
the  will.  He  could  not  assume  more  from  this  attestation  than 
that  the  witnesses  saw  the  testatrix  sign  the  instrument. 

40.  In  a  later  case(e^)  the  Court  of  King's  Bench  observed, 
that  whether  or  not.  they  entirely  agreed  with  the  Yice-Chancel- 
lor's  observations  in  that  case,  they  must  remark,  that  though  the 
attestation  was  general,  it  immediately  followed  and  might  be  taken 
as  adopting  a  statement  by  the  testatrix  that  the  will  was  signed 
by  her,  not  signed  and  published  in  the  terms  of  thepower.(e) 

41.  The  alarm,  which  the  decision  in  the  early  cases 

above  considered  spread  through  the  country,  *induced  [  *307  J 
the  legislature  to  pass  an  act  to  amend  the  law  in  this 
respect :(/)  but  the  decisions  are  still  necessary  to  be  retained, 
because  the  act  only  operates  retrospectively,  and  also  because  the 
same  doctrine  applies  to  other  cases  not  provided  for  by  the  act, 
which  is  confined  to  the  case  of  the  omission  of  the  word  signed, 

42.  The  act  is  entitled,  "An  act  to  amend  the  laws  respecting  the 
attestation  of  instruments  of  appointment  and  revocation,  made  in 
exercise  of  certain  powers  in  deeds,  wills,  and  other  instruments." 
It  received  the  royal  assent  on  the  thirtieth  JulyJ  1814.  It  recites, 
that  powers,  authorities  and  trusts,  were  in  many  cases  required  to 
be  executed  by  deeds  or  instruments  signed  by  or  under  the  hands 
of  the  persons  executing  the  same  ;  or  persons  consenting  to  or  di- 

(c)  2  Sim.  &  Stu.  37;  and  qu.;  and  see  1  Per.  &  Dav.  675.  692.  708. 

(d)  4  Adol.  &  Ell.  14. 
(c)  4  Adol.  &  Ell.  15. 

(/)  64  Geo.  3,  c.  168— Mr.  Preston's  Act. 
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recsting^  acts  respecting  such  powers,  authorities,  and  trusts,  were 
frequently  required  to  signify  such  consent  or  direction  by  deeds 
or  instruments  signed  by  them,  or  under  their  hands ;  and  that  it 
had  been  the  ordinary  practice,  in  the  memorandum  of  attestation 
of  deeds,  to  express  the  facts  of  sealing  and  delivery  only  ;  and 
that  doubts  had  arisen  respecting  the  validity  of  deeds  or  instru- 
ments so  attested  and  requiring  signature,  although  the  same  must 
have  been  actually  signed  by  the  person  whose  signature  was  re- 
quired thereto,  and  the  titles  of  many  purchasers,  and  of  other 
persons  claiming  under  such  instruments,  might  be  defective  for 
want  of  the  insertion  of  the  word  "  signed,"  or  some  word  to  that 
effect,  in  the  memorandum  of  attestation  thereof.  And  it  recites, 
that  it  was  expedient  that  the  titles  of  purchasers  and  other  per- 
sons should  ndt  be  disturbed,  merely  on  account  of  the  omission 
to  express  the  fact  of  signature  in  the  memorandum  of  attestation 
of  any  such  deed  or  other  instrument  already  made  ;  it  was  there- 
fore enacted  that  every  deed  or  other  iastrument  already  made 
with  the  intention  to  exercise  any  power,  authority,  or  trust,  or 

to  signify  the  consent  or  direction  of  any  person  whose 
[  *308  ]  consent  or  direction  might  be  necessary  to  be  so  *signi- 

fied,  should  (if  duly  signed  and  executed,  and  in  other 
respects  duly  attested)  be  from  the  date  thereof,  and  so  as  to 
establish  derivative  titles,  if  any,  of  the  same  validity  and  effect, 
and  no  other,  at  law  and  in  equity,  and  proveable  in  like  manner 
as  if  a  memorandum  of  attestation  of  signature,  or  being  under 
hand,  had  been  subscribed  by  the  witness  or  witnesses  thereto,  and 
the  attestation  of  the  witness  or  witnesses  thereto,  expressing  the 
fact  of  sealing,  or  of  sealing  and  delivery,  without  expressing  the 
fact  of  signing  or  any  other  form  of  attestation,  should  not  ex- 
clude the  proof  or  the  presumption  of  signature. 

And  it  was  enacted,  that  the  act  should  extend  and  be  construed 
to  extend  to  all  deeds  and  other  instruments  already  made  in  exer- 
cise of  powers,  authorities,  and  trusts,  of  sale,  exchange,  partition, 
(selection,  nomination,  discretion,  leasing,  jointuring,  raising  por- 
tions, and  other  charges,  and  for  appointing  new  trustees,  andother 
powers,  authorities  and  trusts  whatsoever,  or  made  for  evidenc- 
ing assent,  consent,  request,  direction,  "or  any  other  like  circum- 
stance, in  reference  to  the  execution  of  any  such  powers,  authori- 
ties or  trusts. 
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But  it  is  provided,  that  the  act  shoidd  not  extend  to  revive  or 
give  effect  to  any  appointment,  revocation  or  other  assurance 
theretofore  made,  as  far  as  the  same  had  been  avoided  by  entry  or 
claim,  or  by  suit  at  law  or  in  equity,  or  by  any  other  legal  or 
equitable  means  whatsoever  :  nor  should  the  act  affect  or  preju- 
dice any  suit  at  law  or  in  equity,  then  depending,  for  avoiding 
any  deedor  other  instrument  of  appointment,  revocation,  or  assur- 
ance. And  it  is  also  provided,  that  if  any  person  who  had  made 
any  such  entry  or  claim,  or  who  had  brought  any  such  suit,  or  had 
defended  any  suit  for  the  purpose  of  avoiding  any  such  appoint- 
ment, revocation,  or  other  assurance,  should  release  the  benefit  of 
the  same  entry,  claim,  suit,  or  defence,  within  six  calendar  months 
next  after  the  passing  of  the  act,  then  such  entry  or  claim,  or  suit 
or  defence,  should  not  prejudice  or  avoid  any  such  appointment, 
revocation,  or  other  assurance,  but  every  such  appoint- 
ment, revocation,  or  other  assurance,  should  be  *and  re-  [  *309  J 
main  in  force  under  the  act,  as  if  no  such  entry  or  claim 
had  been  made,  or  suit  brought  or  defended. 

And  it  is  lastly  provided,  that  nothing  in  the  act  contained 
should  extend  to  affect  any  question  respecting  any  instrument 
not  within  the  provisions  of  the  act,  and  which  might  want  any 
formality  m  the  attestation  of  any  witness  or  witnesses  thereto, 
but  such  instrument  should  have  the  same  force  and  effect  as  it 
might  have  had  if  the  act  had  not  been  made. 

43.  The  above  act,  which  it  will  be  observed  was  passed  after 
the  decisions  were  pronounced  in  Wright  and  Wakeford,  and  Doe- 
and  Peach,  still  treats  the  points  as  only  doubtful,  and  it  recog- 
nizes the  established  practice  in  these  cases  to  be,  to  express  the 
facts  of  sealing  and  delivery  only  in  the  memorandum  of  attesta- 
tion. But  in  Wright  v.  Burdett  the  Court  observed  that  if  cases 
similar  to  Wright  v.  Wakeford  and  the  other  cases  were  now  to 
be  considered,  the  act  of  54  Geo.  3  might  be  contended  to  operate 
as  a  legislative  declaration  that  those  cases  were  rightly  decid- 
ed. (^) 

It  is  much  to  be  regretted  that  the  measure  was  not  made  at 
once  a  complete  remedy  for  the  evil  which  it  professed  to  cure. 
Every  sound  principle  of  legislation  required  that  the  act  should 

is)  4  Adol.  &  Ell.  It,  12. 

Vol.  I.  31 


362  SUGDEN  ON  POWERS. 

be  prospectire.  The  act,  howerer,  was  limited  in  its  progress 
through  parliament  to  a  retrospective  operation.  The  question, 
therefore,  must  still  frequently  occur  in  regard  to  future  execu- 
tions of  powers.  (A)  To  prevent  its  recurrence  as  much  as  possi- 
ble, every  conveyancer  should  expunge  from  his  common  forms 
any  expression  which  may  be  considered  to  require  the  word 
signed  to  be  inserted  in  the  attestation  ;  and  solicitors  should  in 
every  case  make  the  attestation  "  signed,  sealed,  and  delivered." 
If  the  latter  precaution  were  generally  adopted,  the  old  form 
would  be  forgotten,  and  the  question  would  never  arise. 

44.  The  act  only  extends  to  a  defective  attestation  of  signature, 

and  therefore,  where  the  attestation  noticed  the  signing, 
[  *310  ]  'but  omitted  the  sealing,  which  was  required  by  *the 

power  to  be  attested,  the  power  was,  upon  the  forego- 
ing authorities,  held  to  be  badly  executed,  and  the  case  was  not 
considered  to  be  within  the  act.(^) 

45.  There  are  many  cases  which  fall  within  the  exceptions  in 
the  act. 

The  amendments  in  the  act,  in  its  progress  through  the  Lords, 
appear  to  have  been  made  without  sufficient  consideration.  In 
point  of  fact,  the  preamble  as  amended,  never  once  hits  the  case 
upon  which  the  doubt  hinges,  but  throughout  states  a  case  upon 
which  no  doubt  is  entertained.  The  doubt  was  not  whether  pow- 
ers required  to  be  executed  by  deeds  signed  would  be  well  exe- 
cuted where  the  attestation  only  expresses  the  facts  of  sealing  and 
delivery ;  but  whether  such  powers  would  be  well  executed  where 
they  were  required  to  be  executed  by  deeds  signed  and  attested 
by  witnesses. 

All  difficulties  would  be  obviated  by  a  simple  act  of  parliament, 
repealiiag  the  present  one,  and  declaring  that  instruments  duly 
executed  and  attested  under  powers  shall  be  as  operative,  although, 
the  attestations  are  incorrect,  ^s  they  would  be  if  the  proper 
words  were  inserted  in  the  attestations.  This  would  not  render 
it  unnecessary,  where  the  circumstances  called  for  it,  to  prove 
that  the  formalities  were  adhered  to.  Such  a  provision,  therefore, 
would  work  no  injustice.  (I) 

(A)  See  7  Scott,  N.  B.  118.  (i)  Doe  t.  Pierce,  6  Taunt.  402. 

(I)  The  author  framed  a  bill  to  remedy  the  general  mischief;  which  he  brought 
into  the  House  of  Commons,  but  whfich  he  had  only  an  opportunity  of  having  read  a 
first  time;  of  which  a  copy  will  be  found  in  Appendix,  No.  7. 
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46.  In  Hougham  v.  Sandys,(A;)  the  Vice-Cliaiicellor  observed, 
that  the  above  act  was  intended  to  be  a  remedial  act,  for  the 
purpose  of  obviating  doubts  which  had  arisen,  and  the  act  itself 
expresses  that  it  is  expedient  that  the  titles  of  purchasers  and 
other  persons  should  not  be  disturbed.  Now  by  "  pur- 
chasers" were"  meant  here,  as  he  *conceived,  persons  [  *311  ] 
who  purchased  by  paying  a  valuable  consideration,  and 

the  words  "  other  persons"  mean  all  other  persons,  volunteers  or 
others,  who  may  be  interested  in  such  instruments ;  and  it  is  more 
likely  that  that  was  the  construction,  because  this  question  as 
often  arose  in  the  case  of  voluntary  appointments  under  family 
settlements  and  merely  family  instruments,  as  under  instruments 
by  means  of  which  a  purchaser  for  a  valuable  consideration  is  to 
derive  a  title.  It  appeared  to  him,  therefore,  that  volunteers 
were  meant  to  be  protected  by  this  statute,  as  completely  as 
purchasers  for  a  valuable  consideration. 

47.  Upon  the  third  section  the  learned  Judge  observed,  that 
the  terms  "  entry  or  claim"  were,  he  presumed,  meant  to  apply 
to  the  case  of  a  legal  entry  and  of  a  legal  claim.  The  terms 
"  suit  at  law  aijd  in  equity"  explain  themselves.  Last  of  all  come 
these  general  words,  "  or  by  any  other  legal  or  equitable  means 
whatsoever."  And  without  doubt  there  were  legal  means,  and 
certainly  there  might  be  equitable  means,  which  would  have  the 
effect  of  avoiding  an  instrument  which  was  defective  in  regard  to 
the  attestation. 

48.  In  the  case  before  the  learned  Judge  it  was  contended, 
that  the  defect  was  not  remedied  by  the  act,  because  the  course 
of  dealing  with  the  trust  property  (which  has  been  sold  under  a 
power  of  sale  in  the  settlement)  was  such  as  to  show  that  the 
appointment  had  been  abandoned  or  treated  as  a  nullity  by  the 
parties.  The  Vice-Chancellor  was  of  opinion  that  the  appoint- 
ment was  a  subsisting  instrument,  and  entitled  to  the  protection 
of  the  statute.  He  observed,  that  the  question  was  whether  there 
had  been  "  any  other  legal  or  equitable  means"  (for  entry  there 
could  not  be,  and  claim  there  was  none,  nor  was  there  either  a 
suit  at  law  or  in  equity)  by  which  this  instrument  has  been  avoid- 
ed.   Avoidance  of  the  instrument  for  the  purpose  of  making  it 

{&)  2  Sim.  95. 
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null,  was  quite  a  different  thing  from  so  dealing  with  the  fund  or 
a  portion  of  the  fund  which  is  the  subject  of  the  instru- 
[  *312  ]  ment,  as  to  withdraw  it  from  the  *operation  of  the  in- 
strument, because  the  instrument  would  have  remained 
perfectly  valid  if  a  portion  of  the  fund  had  been  altogether  with- 
drawn from  it  by  the  acts  of  strangers.     Supposing  that  the  lands 
in  settlement  had  not  been  sold,  and  the  title  of  the  settlors  had 
been  bad  as  to  a  portion  of  those  lands,  and  they  had  been  evict- 
ed ;  without  doubt  that  would  haw  avoided  the  instrument  in  a 
sense,  for  it  would  have  withdrawn  part  of  thfe  estate  on  which 
the  instrument  was  to  operate,  yet  the  operation  of  the  instrument 
■would  have  remained  unaffected  as  to  the  remainder. 

49.  The  law  is  now  altered  as  regards  wills  made  on  or  after 
the*.  1st  of  January  1838,  for  the  1  Vict.  c.  26  applies  to  an  ap- 
pointment by  will,  or  by  writing  in  the  nature  of  a  will,  in  exer- 
cise of  a  power.  (Z)  Powers  by  will,  therefore,  must  now  be 
executed  in  the  manner  required  by  the  Act.  By  this  Act  no 
form  of  attestation  is  required,  and  therefore  all  the  questions 
above  considered  about  the  words  signed,  or  sealed,  or  delivered, 
or  the  like,  are  closed  as  far  as  regards  future  wills.  And  no 
power  to  be  executed  by  will  can  now  be  framed,  so  as  to  defeat 
or  interfere  with  the  provisions  of  the  statute,  (m) 

50.  By  the  statute,  too,  any  will  executed  as  thereby  required 
will  be  valid  without  any  other  publication  thereof  ;(w)  and  there- 
fore, for  the  time  to  come,  no  question  about  publication  as  such 
can  in  these  cases  arise  in  regard  to  wills,  although  made  under 
powers  expressly  requiring  publication,  (o) 

51.  It  is  usual  in  powers  to  say  that  they  may  be  executed  in 
the  presence  of  a  given  number  of  witnesses,  or  more,  but  this  is 
unnecessary :  no  objection  can  be  raised  to  the  deed  executing  the 
power,  although  it  is  attested  by  a  greater  number  of  witnesses 
than  was  in  strictness  necessary.  (1) 

52.  It  is  clear  that  where  an  instrument  executing  a  power 

(0  Sect.  1. 

(m)  H.  Sugd.  Wills,  20. 

(tj)  Sect.  13. 

(o)  H.  Sugd.  Wills,  21.  140. 

(1)  "The  instrument  in  the  case  of  Porter  v.  Turner,  3  Serg.  &  Rawle,  108,  was 
executed  in  the  presence  of  more  witnesses  than  was  necessary." — Note  to  Ist  Am.  Ed. 
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is  'required  to  be  executed  in  the  presence  of  two  [  *313  ] 
or  more  witnesses,  and  nothing  is  said  about  their  at- 
testing the  execution,  the  power  will  be  duly  executed,  although 
the  witnesses  dcnot  subscribe  the  attestation  indorsed,  or  some 
of  them  do,  and  others  do  not.(l)  This  was  decided  in  the  case 
of  Sayle  and  Preeland.(^)  And  by  analogy  to  the  decisions 
upon  the  statute  of  frauds,  it  would  seem  that  in  the  absence  of 
an  express  requisition  that  the  witnesses  shall  all  attest  the  instru- 
ment at  the  same  time,  they  may  attest  it  at  different  times  ;(g) 
but  that  was  one  of  the  two  objections  in  Simeon  v.  Simeon,  and 
the  Court,  without  saying  more,  held  that  the  execution  was 
invalid.  (/) 

53.  It  has  been  decided,  J;hat  under  the  provisions  of  the  stat' 
ute  of  frauds,  a  blind  man's  will  need  not  be  read  over  to  him  in 
the  presence  of  the  attesting  witnesses.  This  decision  would 
apply  to  a  similar  case  under  a  power,  (s)  (2) 

The  late  Act  of  1  Vict.  c.  26,  it  has  been  observed,  does  not 
disturb  the  general  law  as  to  a  blind  man's  will.  K  blind  man 
must,  as  far  as  his  want  of  sight  will  permit  him,  comply  with  the 
directions  of  the  statute.  He  must  therefore  sign  or  acknowledge 
his  signature,  or  (if  the  will  is  signed  for  him  by  some  other  per- 
son in  his  presence,  and  by  his  direction,)  the  signature  of  his 
delegate,  to  the  two  witnesses  present  at  the  same  time,  and  they 
must  sign  in  his  presence  ;  and  although  if  they  are  in  the  same 
room  with  him  he  cannot  see  them,  yet  as  there  is  no  exception  in 
favour  of  a  blind  man's  will,  they  must  sign  where,  if  he  enjoyed 
the  organs  of  sight,  he  could  see  them.  But  the  will  need  not  be 
read  over  to  him  in  the  presence  of  the  witnesses,  although  in 
such  a  case  stronger  evidence  would  be  required  than  the  mere 
attestation  of  signature.  (^) 

(p)  2  Ventr.  355;  2  Ch.  Rep.  110;  1  Eq.  Ca.  Abr.  345, 

(g)  Cook  V.  Parsons,  Preo.  Cha.  184;  Lodge  v.  Jennings,  Gilb.  Eq.  Rep.  255;  Jones 
V.  Lake,  2  Atk.  176,  n.;  firayson  v.  Atkinson,  2  Ves.  454;  Ellis  t.  Smith,  1  Yea.  jun. 
11.     See  3  Cha.  Ca.  82.  90. 

(r)  4  Sim.  555.    Vide  supra,  p.  285. 

(«)  Longohamp  v.  Fish,  2  New  Rep.  415. 

(0  H.  Sugd.  WUls,  139. 

(1)  See  comments  and  observations  per  Duncan,  J.,  in  Porter  v.  Turner,  3  S.  &  K. 
115,  cited  sup. 

(2)  Boyd  T.  Cook,  S  Leigh.  B.  32;  Lewis  v.  Lewis,  6  Serg.  &  Rawle,  489.    ' 

31* 


366.  SUGDEN  ON  POWERS. 

;[  *314  ]  *54.  Where  trusts  are  raised  "with  a  power  of  revo- 
'cation  in  the  settlor,  the  settlement  will  not  be  defeat- 
ed by  the  mere  act  of  the  trustee  re-conveying  to  the  settlor  ; 
to  effectuate  a  revocation  the  terms  of  the  power  must  be  com- 
plied with,  although  the  settlement  was  merely  voluntary,  (m) 

55.  It  is  here  material  to  observe,  that,  generally  speaking, 
every  formality  required  to  the. execution  of  the  power,  must  be 
perfected  in  the  lifetime  of  the  donee  of  the  power,  although  it  is 
external,  or  dehors  the  deed.  Thus,  in  Hawkins  v.  Kemp,  where 
the  deed  was  required  by  the  power  to  be  enrolled,  the  deed  in 
the  body  of  it  expressed  that  it  was  intended  to  be  enrolled,  but 
it  was  not  enrolled  till  after  his  death.  It  was  insisted,  that  the 
enrolment  would  make  the  deed  good  by  relation,  and  that  there 
was  nothing  personal  ia  it ;  ,but  the  Court,  in  an  elaborate  judg- 
ment, held,  that  the  enrolment  could  not  be  made  against  the 
consent  of  the  donee  of  the  power,  and  must  of  necessity  be  made 
during  his  life,  as  it  was  one  of  the  circumstances  required  to  the 
due  execution  of  the  power.  The  Lord  Chief  Justice  observed, 
that  the  question  was  not  so  properly  a  question  of  relation,  as 
whether  the  enrolment  could  have  any  effect  without  the  donee'' $ 
authority,  which  necessarily  determined  with  his  life.(a;) 

56.  In  Wright  v.  Wakeford,  and  Doe  v.  Peach,  we  have  seen 
that  it  was  held  that  the  attestation  could  not  be  amended  after 
the  death  of  the  party  executing  the  power. 

It  is  said  that  the  general  opinion  is  that  this  may  be  done  in 
the  lifetime  of  the  appointor  and  appointee,  and  before  any  cir- 
cumstance has  taken  place  by  which  a  change  has  been  made  in 
the  circumstances  of  the  title  ;  for  instance,  before  the  power  has 

been  released,  determined,  extinguished,  or  the  like. 
,[  *315  J  For  the  power  is  to  be  considered  as  not  *executed  till 

the  moment  when  the  attestation  is  complete  ',(1/)  but  it 
is  admitted  that  the  opinion  expressed  by  Lord  Eldon  and  the 
three  puisne  Judges  in  Wright  v.  Wakeford,  was  that  the  attestar 
tion  must  be  a  contemporaneous  act,  so  as  to  make  a  part  of  the 
transaction,  and  not  an  attestation  written  at  a  distance  of  time 
after  the  parties  have  executed,  (z)     Lord  Eldon  put  his  opinion, 

(»)  Ellison  T.  Ellison,  6  Ves.  jun.  656;  Reith  v.  Seymour,  4  RuS9.  263. 

{x)  3  East,  410;  and  see  Digges's  case,  1  Eep.  173.  (y)  1  Prest.  Abstr.  278. 

iz)  17  Ves.  457;  4  Taunt.  225;  and  see  2  Mau.  &  Selw.  582. 
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that  a  subsequent  attestation  would  not  do,  upon  the  ground,  that 
where  a  deed  of  this  sort  gives  a  power,  the  execution  of  that 
power  is  a  limitation  of  a  use,  and  unless  the  use  rises  at  the 
time  when  the  power  is  executed,  upon  ordinary  principles  it 
cannot  arise  at  all.  Mansfield,  C.  J.,  said  he  knew  of  no  rule 
or  case  which  requires  that  the  attestation  should  be  immediately- 
written  at  the  time  of  the  execution  of  the  instrument,  or  written 
any  particular  time  after  its  execution  ;  and  therefore  so  long  as 
the  witnesses  live  and  remember  the  transaction,  they  might,  he 
thought,  properly  write  or  sign  their  attestation.  He  also  thought 
the  death  of  the  party  whose  act  they  were  to  attest  not  material. 
The  three  other  Judges,  however,  entertained  a  contrary  opinion, 
which  they  expressed  generally,  although' in  the  case  before  them 
the  party  died  before  the  attestation  was  corrected.  Lord  Ellen- 
borough,  in  the  later  case  of  Doe  and  Peach,  confined  himself  to 
the  case  before  him,  where  also  the  party  had  died  before  the  re- 
attestation.  He  observed  that  the  Court  thought  the  defect  was 
not  cured  by  the  second  attestation,  made  after  the  death  of  one 
of  the  parties.  It  was  not  necessary  to  enter  into  the  question 
at  what  precise  time  an  attestation  must  be  made ;  but  it  seemed 
difi&cult,  if  not  impossible,  to  say  that  an  attestation  subsequent  to 
the  death  of  one  of  the  parties  should  give  an  operation  to  their 
act  which  it  had  not  during  the  life  of  the  parties.  And  upon 
this  point  Wright  and  Wakefield  was  an  authority. 

The  point,  therefore,  is  still  open,  and  the  general 
opinion  *above  referred  to  is  entitled  to  great  consider-  [  *316  J 
ation ;  but  it  would  be  unsafe  to  rely  upon  it  after  the 
opinions  expressed  upon  the  point,  which  is  one  of  great  nicety. 
The  real  dif&culty,  where  the  parties  are  living,  is  that  stated  by 
Lord  Eldon :  but  that  view  of  the  case  has  not  yet  been  fiilly 
considered. 

57.  In  G-reenham  v.  Gibbeson,(a)  where  the  ■  consent  of  the 
trustees  of  a  term  was  required  to  the  exercise  by  the  settlor  of 
a  power  of  substitution  of  other  property  in  lieu  of  that  in  the 
settlement,  the  Court  held  that  there  had  been  no  valid  execution 
of  the  power,  on  the  ground  that  there  was  no  consent  by  both 

(a)  Infra,  10  Bing.  363;  4  Moo.  &  Scott,  198. 
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the  trustees  previous  to  or  at  the  time  of  the  intended  execution 
of  the  power. 

68.  In  Hume  v.  RTindell,(i)  a  will  was  prepared,  which  pur- 
ported expressly  to  exercise  a  'power,  which  was  required  to  be 
executed  in  the  presence  of  three  witnesses,  but  the  will  was  not 
even  executed.  By  a  codicil,  executed  in  the  manner  required 
by  the  power,  the  testator  referred  to  the  paper  purporting  to  be 
his  will,  but  not  signed,  which  would  explain  all  his  affairs.  Both 
the  instruments  were  proved  in  the  Ecclesiastical  Court.  The 
Vice-Chancellor  of  course  held  that  the  first  instrument  in  itself 
could  have  no  operation ;  but  he  was  disposed  to  think  that  the 
will  was,  by  the  reference  to  it  in  the  codicil,  made  part  of  the 
codicil,  and  was  to  be  considered  as  substantially  signed  by  the 
testator  in  the  presence  of  and  attested  by  the  witnesses  who 
attested  the  codicil.     This  was  before  the  1  Vict.  c.  26. 


[  *317  ] 


•SECTION  V. 


OP  TENDER  AND   CONSENT  EEQUIRED  TO  THE  EXECUTION   OP   POWEES. 


1 ,  Tender  tinder  different  powers. 

8.  Evidence  of  tender. 

4.  What  i3  a  compliance  as  to  time  and 
place. 

6.  To  whom  it  may  be  made. 

7.  Consent  of  a  third  person. 

8.  Power  gone  if  he  die. 

Jk'  I  Power  to  several  does  not  survive. 

12.    Heirs  substituted  by  construction. 
14.  )  Consent  should  be  given  as  part  of 
16. 5     transaction. 


17.  Power  to  consent  cannot  be  delegated. 

18.  Subsequent  consent  invalid. 

19.  Not  a  breach  of  trust  to  consent  to  a 

revocation. 

20.  Trustee  to  consent  not  controlled  by 
court. 

21.  Unless  he  consent  to  act  as  court 

direct.     . 

22.  One  consent  sufScient. 

23.  But  fraudulent  consent  bad. 

24.  Power  of  protector  under  recovery  act. 
27.  Loss  of  deed  containing  the  power. 


1.  I  PROCEED  to  consider  the  conditions  required  not  relating 
to  the  instrument. 

2.  Where  a  man  has,  under  distinct  settlements,  distinct  powers 
to  appoint  new  uses,  or  to  revoke  the  old  uses,  of  two  distinct 


(6)  6  Madd.  331 


TENDER  EEQinBED  TO  EXECUTION  OF  POWERS.      ^        369 

estates,  on  tender  upon  each  appointment  or  revocation  of  any 
given  sum  of  money,  as  5s.,  and  he  tender  one  sum  of  5s.  only 
and  then  exercise  both  powers,  the  execution  of  both  will  be 
deemed  void,  although  the  two  estates  were  settled  to  the  same 
uses,  and  the  tenders  were  to  be  made  to  the  same  per- 
sons ;(c)  but  it  seems  to  have  *been  thought,  that  where  [  *318  ] 
the  powers  require  the  performance  of  any  other  act 
than  the  payment  of  the  money,  the  performance  of  one  single  act 
would  be  suf6cient.(«i)  It  is  evident  that  no  general  rule  can  be 
laid  do.wn  on  this  subject.  If,  indeed,  a  man  have  several  distinct 
powers  of  revocation  over  different  estates,  upon  riding  to  York, 
the  performing  the  journey  once  may  well  extend  to  all  the  powers. 
But  if  the  conditions  were,  that  he  should  provide  a  gown  for  some 
poor  woman,  several  distinct  gifts  would  evidently  be  requisite  ; 
this  however,  it  may  be  said,  is  money's  worth. 

3.  Where  a  tender  of  a  sum  of  money  is  required  to  the  valid 
execution  of  a  power,  it  is  highly  desirable  that  the  fact  of  the 
tender  should  be  stated  in  the  deed  executing  the  power,  and 
that  the  person  to  whom  the  tender  is  made  should  acknowledge 
it  by  indorsement  on  the  deed ;  for  although  the  fact  may  be 
proved  by  parol  evidence,  yet  in  some  cases  it  might  be  difficult 
to  establish  it  to  the  satisfaction  of  a  jury.(e)  The  practice, 
however,  of  requiring  money  to  be  tendered  is  now  become  obso- 
lete, but  the  observation  applies  with  equal  force  to  every  other 
external  circumstance  required  to  the  execution  of  a  power. 

4.  Although  money  is  required  to  be  tendered  at  a  particular 
place,  yet  a  tender  in  the  absence  of  the  person  to  whom  it  ought 
to  be  made,  and  without  notice  having  been  given  to  him  of  the 
time  when  the  tender  would  be  made,  is  void.(/)  But  where  a 
certain  place  and  day  is  limited  for  the  tender,  the  person  to  whom 

(c)  Gresham's  Gase,(I)  Dy.  372,  a,  p.  9;  1  Leon.;  9  Rep.  106  b.;  Mo.  261. 

(d)  See  Dy.  372  b. 

(e)  See  Arundel  v.  Philpot,  8  Cha.  Ca.  70.  108,  cited  2  Vem.  69  ;  Lock  v.  Nor- 
bome,  3  Mod.  141.  ^ 

(/ )  Lady  Burg's  case.  Mo.  602. 
(I)  This  case  is  differently  stated  in  Moore.    It  ia  there  stated,  that  each  of  the  pow- 
ers required  a  tender  of  10s.  and  that  the  donee  actually  tendered  20s. ;  but  the  doubt 
was,  whether  a  tender  of  the  two  sums  in  one  entire  sum  would  do.    Dyer,  Leonard, 
and  Coke,  however,  state  the  case  as  in  the  text. 
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it  is  to  be  made  must  attend  at  his  peril.  (^)  Where .  no  time  is 
limited,  notice  ought  to  be  given  to  the  person  by  whom  the  ten- 
(ier  is  to  be  received,  that  it  will  be  made  at  such  a  time,  and  he 

should  be  required  to  be  there  to  receive  it ;  and  then, 
[  *319  ]  if  at  the  time  appointed  *a  tender  be  made,  although 

he  absent  himself,  it  is  a  good  performance  of  the  pro- 
viso. (A) 

6.  But  although  the  tender  is  required  to  be  made  at  a  given 
place,  yet  it  seems  that  a  tender  at  My  other  place,  and  an  accept- 
ance of  it  by  the  person  to  whom  it  is  to  be  made,  will  be  valid 
even  at  law,(i)  unless  the  tender  is  to  be  made  to  a  stranger,  and 
not  to  a  privy  to  the  deed ;  in  which  case  it  seems  that  the  strict 
letter  of  the  condition  must  be  complied  with.  (A;) 

6.  Where  a  tender  is  required  to  be  made  to  a  man  or  his 
heirs,  if  he  die,  leaving  an  iafant  heir,  the  tender  may  be  made  to 
the  infant,  of  whatever  age  he  may  be.  -  And  although  the  infant 
be  a  female,  and  the  wife  of  the  deceased  be  enciente  at  her  hus- 
band's death,  and  should  afterwards  be  delivered  of  a  son,  yet 
that  will  not  invalidate  the  prior  tender  to  the  daughter,  who  was 
heir  pro  tempore.  Where  the  tender  is  required  to  be  made  to  a 
man  or  his  assigns,  and  the  estate  is  limited  to  him  and  his  heirs, 
the  heir  is  the  proper  person  to  receive  the  tender.  These  three 
points  appear  to  have  been  decided  by  Allen's  case  in  Cwia 
Wardorum,  in  the  11th  of  Jac.  l.(Z) 

7.  Where  the  consent  of  any  person  is  required  to  the  execu- 
tion of  the  power,  that,  like  every  other  condition,  must  be  strict- 
ly complied  with.(m)(l) 

(g)  Burrough's  case,  Dy.  354  a,  pi.  32;  and  see  3  Cha.  Ca.  67. 

(h)  8  Kep.  92  b. 

(j)  Thorne  v.  Newman,  2  Cha.  Rep.  37;  and  see  3  Cha.  Ca.  68.  108. 

(fc)  See  3  Cha.  Oa.  68. 

(l)  Ley,  57. 

(m)  Sympson  v.  Hornsby,  Prec.  Cha.  452  ;  vide  supra. 

(1)  The  rule  of  Law  is  well  settled,  that  when  the  consent  of  third  persons  is  required 
to  the  execution  of  a  power,  that,  like  every  other  condition,  must  be  strictly  complied 
with.  (Sugd.  on  Vendors,  319;  Simpson  v.  Hawley,  Pre.  Ch.  472.)  If  the  person 
whose  consent  is  necessary  die  before  the  execution  of  the  power  and  without  having 
assented,  the  power  is  gone,  although  his  death  was  the  act  of  God.  (Danne  v.  An- 
nas, Dyer,  219,  pi.  8;  Fraheliun's  case,  Mod.  62,  pi.  172;  Munsell  v.  Muusell,  Wil- 
inot,S6.)   So  where  the  consent  of  several  persons  is  required,  the  death  of  one  of  them 
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8.  And  if  tte  person  wHose  consent  is  necessary,  die  before  the 
execution  of  the  power,  and  without  having  assented,  the  power 
is  gone,  although  his  death  was  the  act  of  God.(M)  So  where  the 
consent  of  several  persons  is  required,  the  death  of  one 
[  *320  ]  of  them  destroys  the  power,  for  *the  consent  of  the  sur- 
vivors will  not  satisfy  the  words  of  the  power.  (o)(l) 
,  9.  In  Mansell  v.  Mansell,(j9)  it  was  argued  that  by  the  death 
of  the  party  to  consent,  the  power  became  absolute.  Wilmot 
said  he  would  consider  this  as  a  mere  legal  question,  uninfluenced 
by  any  apparent  or  declared  intention  either  way.  It  is  said  that 
the  power  vests  upon  the  testator's  death,  and  that  whenever 
there  is  a  vesting,  whatever  happens  to  defeat  it  afterwards  is  a 
condition  subsequent,  and  if  that  becomes  impossible  by  the  act 
of  God,  that  the  estate  or  interest  vested  becomes  absolute. 
Something  does  vest  upon  the  testator's  death ;  a  power  to  be 
exercised  infuturo  upon  a  precedent  condition  or  a  contingency, 
the  same  as  vests  in  devisee  of  estates  upon  condition,  not  the 
estate  itself,  but  a  right  to  have  the  estate  when  the  condition  is 
performed.  Where  an  estate  vests  and  is  executed,  it  gives  ao 
immediate  right  to  the  rents  and  the  profits,  which  shall  not  be 
taken  away  by  a  condition  becoming  impossible ;  but  all  powers 
are  executory,  and  vest  no  estate  in  any  body  till  they  are  execu- 
ted. The  power  in  itself  is  a  mere  incorporeal  right,  and 
whilst  it  remains  incapable  of  being  exercised,  it  is  to  every 
intent  and  purpose  the  same  as  if  it  did  not  exist  at  all  • 
and  wherever  a  fact  is  to  happen  before  it  can  be  exercised, 
that  fact  must  be  in  the  nature  of  a  condition  precedent; 
whatever  must  happen  before  it  can  be  executed  must  pre- 
cede it ;  the  time  of  exercising  the  power  is  the  only  point  of 
time  to  be  considered,  whether  the  condition  is  precedent  or  sub- 

(n)  Danne  v.  Annas,  Dy.  219,  pi.  8;  Frankelen's  case.  Mo.  62,  pi.  172,  cited;  and 
gee  MaBsell  t.  Mausell,  Wilm.  36. 

(o)  Atwaters  v.  Birt,  Cro.  Eliz.  856;  S.  C.  Noy,  38,  nom.  Alwaters  v.  Bird,  vide 
supra  p.  143. 

(p)  Wilm.  notes,  36. 

destroys  the  power;  for  the  consent  of  the  surviyor  will  not  satisfy  the  words  of  the 
power.  Atwaters  v.  Birt,  Cro.  Eliz.  856;  S.  C.  Noy,  38,  nom.  Atwaters  t.  Bird  ; 
Butler  T.  Bray,  Dyer,  189  b;  Wilmot,  66.  Barber  v.  Gary,  1  Kevnan,  402,  per 
Parker,  J. 
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sequent.  He  had  no  idea  of  a  condition  subsequent  to  the  exe- 
cution of  a  power.  An  estate  derived  under  the  execution  of  a 
power  may  be  defeasible  by  a  condition  subsequent.  But  before 
a  power  starts  from  its  state  of  inactivity,  whilst  it  is 
[  *321  ]  *incapable  of  being  executed,  it  does  not  exist ;  where 
the  event,  happens,  and  it  exists  and  is  executed,  there 
is  an  end  of  its  existence,  and  no  subsequent  condition  can  unexe- 
cute  the  power  and  determine  the  existence  of  what  does  not 
exist.  The  trustees'  approbation  was  a  condition  precedent  to 
the  existence  of  this  power.  His  appointment  without  their 
approbation  was  as  ineffectual  as  their  approbation  without  his 
appointment.  They  must  both  concur  to  the  animation  of  this 
jointure  ;  he  could  no  more  execute  this  power  after  they  were 
dead,  than  he  could  whilst  they  lived  and  withheld  their  consent. 
It  had  been  said  that  the  execution  of  this  po'^er  devests  nothing. 
It  postponed  the  remainder.  If  the  words  "  if  living  "  had  been 
added,  they  would  not,  he  thought,  have  varied  the  case ;  at  least 
they  would  vary  it  no  more  than  what  was  expressed :  they  could 
not  consent  if  they  were  not  alive. — Powers  of  revocation  are 
often  given  in  marriage  settlements,  with  consent  of  trustees  ;  but 
it  was  never  apprehended  that  when  the  trustees  were  dead  the 
tenant  for  life  might  revoke  all  the  uses  of  the  settlement.  It 
was  in  the  power  of  the  giver  to  modify  the  gift  as  he  pleased, 
and  the  donee  must  take  it  as  it  was  given  to  him ;  and  if  he 
cannot  have  it  in  that  manner,  he  cannot  have  it  at  all. — The  true 
way  of  considering  this  question  was  to  take  it  as  a  description 
and  designation  to  take.  All  powers  arise  out  of  the  old  fee,  and 
when  executed  operate  by  the  statute  of  uses,  and  are  equivalent 
to  a  limitation  inserted  in  the  deed  containing  the  power  ;  the 
party  is  in  by  the  giver  of  the  power.  The  same  as  if  devised  to 
son  for  life,  remainder  to  such  woman  as  he  shall  marry,  with  the 
consent  of  A.  and  B.  She  must  bring  herself  within  the  descrip- 
tion in  order  to  take. 

10.  NorVill  the  consent  of  the  survivors  be  valid,  although 
the  deceased  trustee  lost  his  life  by  the  award  of  the  law,  as  if 

he  were  attainted  and  executed. (g) 
[  *322  ]       *11.  But  the  intention  of  the  parties  will  be  observ- 
ed, however  informally  it  be  expressed.    Therefore, 
(5)  Butler  V.  Bray,  Dy.  189b;  Wilm.  56. 
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where  a  power  of  revocation  was  given  in  a  marriage-settlement 
to  two  persons,  with  the  consent  of  their  wives,  if  they  or  either 
of  them  were  then  living,  a  revocation  with  the  consent  of  the 
surviving  wife,  was  held  sufficient,  although  the  power  did  not  ex- 
pressly say  that  the  consent  of  the  survivor  should  be  valid.  (/•) 

12.  And  in  one  case,  where  after  a  devise  of  his  lands  to  his 
wife  in  fee,  the  testator  declared  that  she  should  be  directed  and 
governed,  by  A.  and  B.,  and  their  heirs,  in  the  nlanagement  of 
her  concerns,  whom  he  appointed  his  trustees  to  act  for  her  and 
his  children's  interest,  as  thereinafter  mentioned,  viz.  after  his 
wife's  decease,  he  gave  all  his  said  lands  to  his  son  (who,  it 
appears,  was  improvident,)  for  life,  and  that  he  should  be  capable, 
loith  the  consent  of  his  trustees,  both  of  whom  were  of  an  ad- 
vanced age,  to  settle  a  jointure  on  the  woman  they  agree  to,  in 
writing,  he  should  marry,  the  court  appears  to  have  been  of  opin- 
ion, that  in  favour  of  the  intention  the  conseAt  of  the  heirs  of  the 
trustees  would  be  valid ;  and  that  the  will  was  to  be  read  as  if 
he  said  "  with  the  consent  of  the  trustees  and  their  heirs ;"  and 
as  the  persons  were  several,  and  the  consent  was  personal,  they 
thought  the  expression  would  be  equivalent  to  saying  "  with  con- 
sent of  both  while  they  live,  but  when  one  die,  that  consent  shall 
devolve  upon  his  heir ;  the  heir  of  the  dead  trustee  shall  consent, 
as  well  as  the  surviving  trustee  :  one  may  abuse  the  power  ;  I  will 
supply  the  loss  of  one  by  his  heirs,  and  the  loss  of  both  by  the 
heirs  of  both."(s)  It  was  not,  however,  necessary  to  decide 
either  of  these  points. 

13.  In  Hewitt  v.  Hewitt(<)  the  testator  devised  his 
*estates  to  four  persons  and  their  heirs,  to  uses  in  strict  [  *328  ] 
settlement,  and  declared  that  the  tenants  for  life  should 

have  power  to  fell  such  trees  and  woods  when  in  possession  as  his 
said  four  devisees  to  uses,  (naming  them,)  or  the  survivors  or 
survivor  of  them,  should  assign,  allow  of,  or  direct,  by  writing 
under  their  hand.  All  the  trustees  died,  and  Lord  NorthingtoQ 
was  of  opinion  that  the  trustees  were  appointed  as  supervisors 
only  to  prevent  destruction  in  the  tenants  for  life  to  the  inherit- 

(r)  Savil  v.  Stirling,  Step.  Touch.  526;  S.  C.  2  Ro.  178,  nom.  Gardner  t.  Savill. 
(s)  Mansell  v.  Mansell,  Wilm.  86;  and  see  Hewit  v.  Hewit,  Ambl.  508;  Townsendi 
V.  Wilson,  1  Barn.  &  Aid.  608,  supra,  147. 
(«)  2  Eden,  332;  Ambl.  608. 
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ance.  He  thought  the  trustees  were  not  inteuded  to  have  an 
arbitrary  volitiou,  and  that  the  trust  was  intended  to  be  co-exten- 
sive with  the  estates  for  life  ;  and  as  both  depended  on  the  con- 
tingencies of  life,  the  will  to  have  effectuated  that  intention, 
should  have  added  the  heirs  of  the  survivor.  The  omission  of 
that  was  a  mistake,  and  as  such,  he  thought,  ought  to  be  rectified 
in  equity.  He  relied  also  upon  a  like  mistake  in  another  clause 
in  the  will.  He  considered  it  rather  a  power  to  fell,  upon  con- 
dition the  trustees  allow  of  the*timber  proposed  to  be  fell- 
ed, and  when  that  condition  becomes  impossible  by  the  act  of 
God,  it  would  be  either  pure  at  law,  which  was  certainly  not 
the  intent,  or  the  power  would  be  gone  while  the  estate  to 
which  it  was  annexed  remained,  and  which,  he  thought,  could 
not  possibly  be  the  intent  either.  He,  however,  preserved  a 
check,  and  allowed  the  mature  timber  to  be  cut,  with  the  appro- 
bation of  the  Master.  It  is  not  easy  to  reconcile  the  principles 
upon  which  the  two  cases  were  decided :  the  latter,  however, 
must  be  considered  to  depend  upon  the  construction  of  the  will, 
from  which  the  testator's  intent  was  collected  that  the  power 
should  endure  as  long  as  the  estate. 

14.  In  Lord  Mordaunt  v.  the  Earl  of  Peterborough,  (m)  the 
Earl  had  a  power  ofrevocation,  with  the  consent  of  the  Countess, 
in  writing.     She  was  a  party  to  the  deed,  which  was  necessary  in 

wrder  to  save  her  jointure,  and  she  sealed  it ;  but  the 
[  *324  ]  conveyance  was  not  said  to  be  by  her  assent,  nor  *was 

any  mention  made  of  it  in  any  other  clause ;  and  the 
court  conceived  this  not  to  be  a  sufficient  revocation.  The  point, 
however,  did  not  call  for  a  decision ;  but  this  case  enforces  the 
necessity  of  stating  accurately  in  the  deed  executing  the  power  the 
compliance  with  every  circumstance  imposed  on  the  execution  of  it. 
16.  The  consent  required  to  the  exercise  of  a  power  should 
therefore  be  so  given  as  to  form  part  of  the  same  transaction :  it 
is  of  course  not  necessary  that  the  consenting  party  should  execute 
before  or  at  the  same  time  with  the  party  exercising  the  power. 
In  an  early  case,  already  cited,(a;)  where  one  devised  his  lands  to 
his  wife  for  life,  the  remainder  to  his  son  in  tail,  and  if  his  son 
dieth  without  issue,  that  his  executors  shall  sell  the  land,  by  the 

(u)  3  Keb.  305. 

(x)  Banne  v.  Anna,  Dy.  219  a,  pi.  8. 
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advice  of  A.  and  B.,  and  A.  dies  in  the  life  of  the  son,  the  sale 
after  the  death  of  A.  is  not  good ;  but  it'  was  said  that  if  A.  had 
assented  in  his  lifetime  it  had  been  good.Qf)  As  a  general  rule, 
however,  it  must  be  considered  that  all  the  acts  required  to  the 
due  execution  of  a  power  must  at  all  events  be  completed  in  the 
lifetime  of  the  person  executing  it. 

16.  In  a  lat^  case,  where  a  power  of  substituting  one  security 
for  another  was  given,  with  the  Consent  of  the  trustees  in  the  set- 
tlement, it  was  held  that  they  must  all  consent  previously  to  or  at 
the  time  of  the  intended  execution  of  the  power,  in  order  to  give 
it  validity.(z)  In  delivering  the  opinion  of  the  Court  of  Common 
Pleas  on  this  point,  Tindal,  C.  J.,  observed,  that  whether  in  all 
cases  a  consent,  where  necessary,  must  be  given  before  the  execu- 
tion of  a  power,  or  whether  it  would  in -some  cases  be  sufficient  to 
ratify  the  execution  of  the  power  by  a  subsequent  consent,  it  was 
then  unnecessary  to  determine.  It  was  sufficient  to  lay  it  down 
that  where  the  nature  and  object  of  the  power,  and  the 
circumstances  of  the  case  pointed  to  *a  previous  consent,  [  *325  ] 
there  such  previous  consent  was  necessary,  although  not 
required  by  the  terms  of  the  power.  In  the  present  case  the  con- 
sent to  the  proposed  substitution  implied  an  exercise  of  judgment 
on  the  part  of  those  who  were  to  give'  it,  which  judgment 
ought  to  be  formed  on  the  state  of  circumstances  as  they  existed 
at  the  time  when  the  substitution  was  to  be  made.  lit  this  case, 
therefore,  it  seemed  to  them  (the  Judges)  a  necessary  consequence 
that  the  consent  must  precede,  or  at  all  events  accompany,  the 
execution  of  the  power.  The  check  intended  to  be  interposed 
against  the  improper  substitution  of  a  new  security  in  the  place  of 
the  old  one,  was  the  agreement  in  opinion  of  the  trustees  that  the 
substituted  security  was  at  least  as  available  for  the  charge  of 
which  they  were  trustees  as  that  which  had  been  given  up.  But 
this  of  all  others  was  a  question  which  ought  to  be  determined  by 
the  comparative  value  of  the  two  estates  at  the  time  of  the  substi- 
tution, and  ought  not  to  be  a  question  left  uncertain,  and  subject 
to  the  chance  of  the  substituted  estate  becoming  afterwa?-ds  more 
valuable,  and  the  consent  of  the  trustees  to  be  therefore  procured 
at  a  future  time.    Indeed  it  was  impossible  to  read  the  words  of 

(y)  Lee  v.  Vincent,  Cro.  Eliz.  26. 

(«)  Greenham  v.  Gibbeson,  10  Bing.  363;  4  Moo.  &  Soott,  198. 
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this  power  without  perceiving  the  intention  to  have  been  that  the 
consent  of  the  trustees  should  form  a  condition  precedent  to  the 
execution  of  the  power.  "  In  case  the  said  Richard  Gibbeson 
shall,  with  the  consent  of  the  trustees,  secure,  &c.,"  words  that 
were  inconsistent  with  the  supposition  that  the  substitution  should 
for  a  time  be  left  in  uncertainty  whether  it  was  approved  of  or 
not.  It  was  upon  these  general  grounds  that  they  had  agreed  in 
the  opinion  expressed  in  their  tsertificate  to  the  Lord  Chancellor. 

17.  Where  a  person's  consent  is  Required  to  the  execution  of  a 
power  he  cannot  delegate  the  confidence  reposed  in  him.  This 
was  one  of  the  points  in  the  case  of  Hawkins  and  Kemp,  (a)     The 

,  .  power  Tftsis  to  be  executed  with  the  consent  of  several 
[  *326  ]  persons.  One  of  these  persons  being  *abroad  gave  a 
letter  of  attorney  to  the  donee  of  the  power,  to  consent 
to  his  own  revocation  of  the  power.  And  this  part  of  the  case 
was  abandoned,  as  the  court  intimated  a  decided  opinion  against 
it,  on  the  ground,  that  it  would  operate  as  a  total  destruction  of 
the  check  intended  by  requiring  the  personal  approbation  of  the 
trustees. 

18.  Where  trustees  had  power  in  a  marriage  settlement,  with 
the  consent  in. writing  of  the  wife,  to  raise  1,500^.  for  the  husband, 
and  they  raised  the  money  without  a  written  consent,  it  wils  held 
that  a  subsequent  regular  consent,  by  which  the  wife  declared 
that  the  sale  was  with  her  full  consent,  was  not  valid,  and  the 
trustees  were  compelled  to  refund  the  money,  (i) 

19.  It  appears  scarcely  necessary  to  observe,  that  where  a 
trustee  is  authorized  to  consent  to  a  revocation  he  will  not  be 
guilty  of  a  breach  of  trust  by  giving  his  consent  accordingly, 
unless  he  act  fraudulently.  In  Reresby  v.  Newland,(c)  a  daugh- 
ter claimed  her  portion  under  a  settlement,  by  which  her  father, 
with  the  consent  of  the  trustees,  had  power  to  revoke  all  the  uses. 
This  power  was  held  to  prevent  the  right  to  payment.  Lord 
Macclesfield  said  it  had  been  objected  that  it  would  be  a  breach 
of  trust  in  the  trustees  to  join  in  a  revocation  of  the  term  which 
secured  !he  portion.  But,  he  added,  that  he  thought  it  might  not 
be  only  a  justifiable  but  commendable  thing  in  the  trustees,  under 

(a)  3  East,  410. 

(A)  Bateman  v.  Davis,  3  Madd.  98  ;  Thomas  v.  Bering,  1  Eee.  729. 

(c)  2  P.  Wms.  93. 
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some  circumstances,  to  consent  to  such  a  rerooation ;  as  suppose 
the  daughter  should  be  drawn  in  to  marry  some  very  unworthy 
man,  who  should  use  her  in  a  most  barbarous  manner,  and  the 
daughter  should  afterwards  die  without  issue,  upon  which  the 
husband  should  sue  for  the  portion,  in  this  case  it  would  be  very 
reasonable  in  the  trustees  to  join  with  the  father  in  revoking  these 
uses ;  or  suppose  the  daughter  should  have  left  children  by  such 
marriage,  it  would  be  reasonable,  for  the  trustees,  by 
consenting  to  a  revocation,  to  prevent  the  *portions  [  *327  J 
going  to  the  husband,  and  (if  practicable)  to  carry  it 
to  the  children  of  the  daughter ;  so  that  this  power  seemed  to  be 
still  a  subsisting  power,  which  there  might  be  thereafter  very 
good  reason  to  put  in  execution. 

Lord  Macclesfield,  in  considering  some  of  the  cases  in  which  it 
would  be  commendable  in  the  trustees  to  consent,  must  not  be 
considered  as  having  ruled  that  the  consent  would  not  be  valid 
unless  the  court  thought  the  circumstances  warranted  it.  It  is 
for  the  trustees  acting  bona  fide,  and  not  for  the  court,  to  consider 
whether  the  revocation  should  take  place. 

20.  Neither  will  a  court  of  equity  control  a  trustee's  discretion . 
and  compel  him  to  consent.  Thus,  where  in  a  marriage-settle- 
ment it  was  provided,  that  if  the  husband,  his  heirs,  executors,  or 
administrators,  with  the  approbation  and  good  liking  of  two  trus- 
tees, should  settle  lands  of  80Z.  per  annum  to  the  same  uses,  then 
that  settlement  should  be  void :  the  eldest  son  and  heir  applied 
to  the  trustees  to  consent  that  on  settlement  of  an  estate  of  equal 
value  the  former  should  be  void ;  the  trustees  would  not  consent ; 
withoi^ which  the  revocation  would  not  be  good  in  point  of  law: 
a  bill  was  brought  to  compel  their  consent,  and  Lord  Hardwicke 
held  that  it  could  not  be  done,  and  that  a  bill  of  that  kind  against 
trustees  who  had  a  discretionary  power  to  consent  or  not  was 
never  admitted.  (<^) 

21.  But  if  after  a  contract  to  execute  a  power  of  sale  a  bill  is 
filed,  and  the  trustees  submit  to  act  under  the  direction  of  the 
court,  a  reference  will  be  made  to  the  Master  to  inquirenvhether 
the  contract  was  proper  to  be  carried  into  execution,  (e) 

(d)  Brereton  t.  Brereton,  2  Ves.  87,  cited.    See  SMpperdson  v.  Tower,  1  You.  & 
Coll.  C.  C.  441;  Lee  v.  Young,  2  You.  &  Coll.  C.  C.  532,      , 
(c)  Doran  t.  Wiltshire,  3  Kuss.  702. 
32* 
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22.  We  may  close  these  observations  upon  consent  with  the 

case  of  Hntcheson  t.  Hainniond,(/)  where  a  testatrix 
[  *328  ]  *gave  a  fund  to  A.  for  life,  and  after  his  decease  to  his 

daughter,  and  willed,  that  if  she  in  the  lifetime  of  her 
father  should  marry  without  his  consent,  then  he  should  have  a 
power  to  appoint  the  fund  to  whom  he  pleased ;  the  daughter 
married  in  her  father's  lifetime,  with  Ms  consent,  and  it  was  de- 
termined that  by  this  one  consent  the  power  was  wholly  gone. 

23.  And  in  this  as  in  all  other  dlises  fraud  may  be  relicTed 
against,  and  therefore  if  a  trustee  whose  consent  is  necessary  to 
the  due  execution  of  a  power  is  prerailed  upon  to  consent  by  mis- 
representation, the  consent  will  in  equity  be  deemed  void.(g") 

24.  In  the  act  for  the  abolition  of  fines  and  recoveries,  a  pro- 
tector is  established  for  every  settlement,  who  is  authorized  to 
concur  in  and  consent  to  the  disposition  in  fee  by  the  tenant  in 
tail  of  lands  entailed,  and  in  order  to  render^his  power  free  from 
control,  it  is  enacted,  that  any  device  by  which  it  shall  be  at- 
tempted to  control  him  in  giving  his  consent,  or  to  prevent  him  in 
any  way  from  using  his  absolute  discretion  in  regard  to  his  con- 

•sent,  and  also  any  agreement  entered  into  by  him  to  withhold  his 
consent,  shall  be  void ;  and  that  the  protector  shall  not  be  deemed 
to  be  a  trustee  in  respect  of  his  power  of  consent,  and  a  court  of 
equity  shall  not  control  or  interfere  to  restrain  the  exercise  of  his 
power  of  consent,  nor  treat  his  giving  consent  as  a  bl-each  of 
trust.  (A)  .  And  it  is  also  provided  that  the  rules  of  equity  in  relar 
tion  to  dealings  between  the  donee  of  a  power  and  any  object  of  a 
power  in  whose  favour  the  same  may  be  exercised,  shall  not  be 
held  to  apply  to  dealings  between  the  protector  of  a  seWement 
and  a  tenant  in  tail  under  the  same  settlenient,  upon  the  occasion 
of  the  protector  giving  his  consent  to  a  disposition  by  a  tenant  in 

tail.(i) 
[  *329  ]       25.  We  shall  consider  in  another  place(A)  *those 

cases  where  the  conditions  imposed,  although,  like  the 
former,  not  relating  to  the  instrument,  are  yet  in  many  respects 
•distingmshable  from  them.    I  allude  to  powers  to  be  exercised 

.  (/)  3  Bro.  C.  C.  128. 
(g)  Scroggs  V.  Soroggs,  Ambl.  272,  App.  No.  8;  and  see  infra. 
(A)  3  &  4  Wm.  4,  c.  74,  8.  36. 
(i)  S.  37. 
<fc)  Infra,  oh.  18. 
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only  in  the  event  of  another  estate  proving  deficient  to  answer 
certain  charges,  or  another  estate  being  first  settled  to  the  same 
uses,  or  the  like. 

26.  Where  a  condition  is  imposed  merely  with  a  view  to  ascer- 
tain the  annual  value  of  the  property  to  be  appointed,  if  the  cir- 
cumstances to  which  the  condition  refers  do  not  exist,  the  donee 
may  appoint  property  of  the  actual  annual  value  prescribed.  (/) 

27.  If  the  instrument  containing  the  power  be  lost,  yet  upon 
sufficient  grounds  it  will  be  presumed  that  the  conditions  required 
by  it  were  performed  by  the  instrument  executing  it.  In  Houg- 
ham  V.  Sandys,(m)  a  wife  under  a  settlement  had  a  power  of  ap- 
pointment by  deed  or  will  executed  with  certain  solemnities.  By 
a  deed  (not  attested  as  required  by  the  origiaal  power,  but  the 
defect  was  cured  by  the  late  act  of  54  Geo.  3,  c.  168,)  she  iy 
virtue  of  the  power  in  the  original  seUlement,(I)  made  an  appoint- 
ment of  the  estate,  and  thereby  revoked  a  certain  deed-poll  of  the 
20th  June  then  last,  purporting  to  be  an  appointment  by  her  to 
other  uses.  The  deed  was  found  with  the  title-deeds,  but  the 
deed-poll  of  20th  June  was  nowhere  to  be  found,  nor  was  there 
any  evidence  of  its  contents.  The  YiQe-Chancellor  considered 
the  probabilities  against  the  power  having  been  duly  executed 
according  to  the  requisition  of  the  last  deed-poll  of  no  weight 
against  an  instrument  under  hand  and  seal  solemnly,  made  ex- 
pressly recognising  the  instrument  of  June  preceding,  and  formed 
for  the  express  purpose  of  revoking  that  instrument  and  making 
new  limitations  apparently  inconsistent  with  it ;  and  the  preserva- 
tion of  the  one  deed,  contrasted  with  the'fact  that  the 
deed-poll  intended  to  be  *rendered  null  was  nowhere  to  [  *330  ] 
be  found,  was  a  strong  circumstance  to  fortify  the  pre- 
sumption that  that  instrument  was  made  null,  and  was  destroyed 
because  it  was  of  no  value.  He  could  not  allow  the  instrument 
of  revocation  to  be  set  aside  by  a  conjecture  as  to  the  contents  of 
that  deed  which  could  not  be  produced. 

(0  Lidwell  V.  HoUand,  1  Bligh,  99. 

(m)  2  Sim.  75. 

(I)  This  appears  to  have  escaped  the  attention  of  the  learned  Judge. 
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SECTION  VI. 


OP   THE    TIME    AT 


WHICH    A   POWER    MAT  BE 
PARTIAL   EXECUTIONS. 


EXECUTED     AND    OF 


2 .  The  Tfhole  lifetime  of  the  donee  allowed. 

3.  >  Power  to  be  executed  on  an  uncertain 

4.  5      or  contingent  event. 

5.  Power  to  survivor  of  two,  cannot  be 
executed  by  both. 

6.  Execution  of  a  power  by  a  woman  by 
will  before  marriage. 

7  Power  not  confined  to  coverture. 
8.  Or  to  life  .of  tenant  l^r  life. 

10.  Sale  to  be  made  under  power  after 
death  of  tenant  for  life,  cannot  be 
made  before. 

12.  Power  on  default  of  issue,  when  it 
arises. 

15.  Where  the  donee  is  contingent. 

17.  Powers  when  in  possession,  posses- 
sion cannot  be  accelerated. 

21.  Powers  may  be  partially  exercised. 


22.  Unless  confined. 

25.  Mortgage  in  equity  a  partial  exeou- 
%  tion. 

27.  Unless  there  is  an  inconsistent  dispo- 

sition of  equity  of  redemption. 

28.  Anson  v.  Lee :  Mortgage  with  equity 

redemption  reserved  to  mortgagor, 

total  revocation. 

29  > 

o  .■  >  Observations  upon  that  case. 

81.  Innes  v.  Jackson. 

36.  Martin  v.  Mitchell :  with  observations. 

38.  Effect  of  1  Vict.  c.  26,  on  revocations. 

41.  Appointment  as  his  share  to  an  ob- 

ject, does  not  prevent  further  ap- 
pointment. 

42.  Bad  execution  :   the  power  may  be 

re- exercised. 


1.  It  comes  in  order  to  consider  at  what  time  powers  may  be 
executed,  and  in  what  cases  partial  and  repeated  eisecutions  may 
be  made. 

2.  The  whole  period  of  the  life  of  the  donee  is  allow- 
[  *331  ]  ed  for  *the  execution  of  the  power,  where  it  is  general 
in  its  terms,  although  a  present  interest  in  possession  is 
given  to  the  objects  subject  to  the  donee's  distribution,(«)  or  the 
power  is  to  husband  and  wife,  or  the  survivor,  and  he  only  takes  a 
life  interest  in  the  fund,  yet  the  wife  surviving  without  an  inter- 
est, and  although  the  fund  has  fallen  into  possession,  may  take 
her  whole  life  to  execute  the  power  in.(o) 

8.  If  a  power  be  given  to  a  person  to  make  a  lease,  &c.  six 
months,  or  any  other  given  time  before  his  death,  the  power  may 
be  executed  at  any  time,  although  it  be  not  six  months  before  his 
death. 

Thus  where  a  man  devised  lands  to  his  wife  for  life,  remainder 

(n)  Coleman  v.  Seymour,  1  Ves.  209. 
(o)  Parsons  v.  Parsons,  9  Mod.  464. 
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to  A.  in  fee,  and  afterwards  by  a  codicil  willed  that  Ms  wife 
should  have  power,  six  months  before  her  death,  to  make  a  lease 
thereof,  the  terms  to  be  for  six  years  :  the  wife  it  was  held  might 
make  a  lease  for  six  years  at  any  time  before  her  death,  although 
it  be  not  six  months  before  her  death,  but  a  month,  or  a  week,  or 
a  day  ;  for  the  duration  of  her  life  cannot  be  known,  and  because 
the  intent  wa^  that  she  should  have  power  at  any  time  within  six 
months  of  her  death,  to  lease  for  six  years.(j!7) 

4.  So  where  a  power  was  given  by  a  settlement  to  a  married 
woman,  in  case  of  the  death  of  her  husband  in  her  lifetime,  and 
there  should  be  a  failure  of  issue  of  the  marriage  living  at  her 
death,  to  charge  the  estate  with  a  sum  of  money,  and  she  execut- 
ed the  power  in  the  lifetime  of  her  husband,  and  afterwards  sur- 
vived him ;  it  was  first  determined  by  the  Court  of  King's  Bench, 
and  then  by  the  Court  of  Chancery,  that  the  power  was  well  exe- 
cuted. (9)  This  case  is  an  authority,  that  where  a 
power  is  authorized  *to  be  executed  on  a  contingent  [  *332  ] 
event,  it  may  be  executed  before  the  happening  of  the 
contingency.  The  words  of  the  power  seemed  to  make  the  hap- 
pening of  the  contingency  a  precedent  condition;  There  were  two 
powers.  The  settlement  ran  thus  :  first,  that  in  case  Lady  Tra- 
vel! should  die  in  Sir  Thomas's  lifetime,  and  there  should  be  no 
issue  of  the  marriage  living  at  such  her  decease,  then  and  in  that 
case  she  might,  at  any  time  or  times  during  her  life,  by  any  deed, 
or  will,  or  writing  purporting  to  be  her  will,  &c.,  charge  the  set- 
tled estates  with  1,000^.,  so  as  the  same  should  not  be  payable  tiU 
six  months  after  the  decease  of  a  third  party  ;  and  secondly,  that 
if  Lady  Travell  should  survive  Sir  Thomas,  and  there  should  be 
no  issue  of  the  marriage  living  at  her  decease,  then  and  in  that 
case  she  might,  at  any  time  or  times  during  her  life,  by  any  deed, 
or  wiU,  or  writing  purporting  to  be  a  will,  &c.,  charge  the  estate 
with  2,000^.,  so  as  the  same  should  not  be  payable  until  six  calen- 
dar months  after  the  decease  of  the  third  party  before  named. 
Lady  Travell  in  the  lifetime  of  her  husband  exercised  both  of  the 
powers  according  to  the  event,  and  having  survived  her  husband, 

(p)  Harris  v.  Graham,  2  Ro.  Abr.  247,  pi.  6. 

(g)  Countess  of  Sutherland  v.  Northmore,  1  Dick.  56;  S.  C,  3  Vin.  Abr.  427,  pi. 
8,  nom.  Solater  v.  Travell.  See  Doe  v.  Tomkinson,  2  Mau.  &  Selw.  165;  Dalby  v. 
Pollen,  2  Bing.  144,  and  9  .Moore,  300. 
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and  having  no  issue,  it  was  held  that  the  power  to  raise  the 
2,000/.  was  well  executed.  It  was  of  necessity  that  the  first  power 
should  be  executed  in  the  husband's  lifetime,  for  it  was  only  to 
opeiate  if  she  died  in  his  lifetime ;  but  that  could  not  affect  the 
construction"  of  the  second  or  alternative  power.  Now  no  neces- 
sity could  exist  for  her  executing  that  power  in  her  husband's  life- 
time, for  it  was  only' to  arise  in  case  she  survived  him.  If  she 
did  survive,  then  of  necessity  she  was  capable  of  exercising  it,  al- 
though there  was  issue  living,  for  sHfe  could  not  foretell  whether 
that  issue  would  be  living  at  her  death.  The  words  '  at  any  time 
or  times'  might  without  difficulty  have  been  construed,  after  her 
husband's  death  in  her  lifetime.  The  point  decided  by  the  case 
is  that  if  a  power  is  to  arise  upon  two  ^contingencies,  one  of  which 

may  not  be  capable  of  being  ascertained  until  the  death 
£  *333  j  of  the  donee  of  the  power,  i<t  is  *competent  to  the  donee 

to  exercise  it  any  time  during  his  life,  although  neither 
of  the  contingencies  has  happened. 

5.  In  a  case  before  Lord  Thurlow,(r)  where  a  power  was  given 
to  the  survivor  of  two  persons,  and  they  executed  a  joint  appoint- 
ment, he  held  it  bad. 

6.  Where,  previously  to  marriage,  an  agreement  is  made  gene- 
rally that  the  woman  may  dispose  of  her  property,  she  cannot 
after  the  agreement,  and  before  the  marriage,  make  a  binding 
will,  unless  expressly  authorized  to  do  so.(s) 

7.  A  power  by  a  marriage  settlement  to  a  married  woman,  in 
default  of  issue  of  her  marriage,  to  appoint  by  deed  or  will,  not- 
withstanding her  coverture,  and  as  if  she  was  sole  and  unmarried, 
was  held  not  to  be  confined  to  her  coverture.  The  words  were 
not  during  her  coverture,  or  whilst  she  should  be  covert,  but  not- 
withstanding-  her  coverture  ;  they  were  plainly  intended  to  enable 
her  to  make  a  will  whilst  married,  as  if  she  were  sole,  but  not  to 
disable  her  if  she  should  actually  become  sole.(<) 

8.  So  where  by  will  personal  estate  was  given  in  trust  for  one 
for  life,  and  after  his  decease  the  trustees  were  to  stand  possessed 
of  it  in  case  the  testator's  niece,  a  single  woman,  should  be  then 

(r)  Mao  Adam  v.  Logan,  3  Bro.  C.  C.  310.    Vide  supra,  140. 
(s)  Hobsden  v.  Lloyd,  2  Bro.  C.  C.  634;  Doe  t.  Staple,  2  Term  Rep.  684.    The 
marginal  abstract  of  the  case  in  Brown  is  inaccurate:    See  1  Vict.  o.  26,  s.  18. 
(t)  Doe  T.  Bird,  2  NeY.  &  Mann.  679. 
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unmarried,  to  transfer  the  same  to  her,  her  executors,  administrar 
tors  or  assigns  ;  but  in  case  she  should  be  then  married,  then  to 
such  persons,  &c.  as  she,  notwithstanding  her  then  or  any  future 
coverture,  and  whether  she  should  be  sole  or  married,  should  by 
deed  or  will  appoint.  And  in  default  of  such  appointment,  in 
trust  for  her  separate  use  for  life,  and  subject  to  the  trusts  afore- 
said, the  capital  to  be  in  trust  for  her,  her  executors,  administra- 
tors and  assigns,  (m)  The  niece  married,  and  afterwards  died  in 
the  lifetime  of  the  tenant  for  life,  but  haying  made  a  . 

*will  under  the  power.  The  Vice-Chancellor  supported  [  *334  ] 
the  appointment,  for  he  thought  that  the  testator  in- 
tended that  his  niece  should  be  absolutely  entitled  to  the  fund,  if 
single,  but  if  married,  that  she  should  have  af  power  of  appoint- 
ment over  it.  The  last  words  in  the  will  showed  that  a  gift  to 
her  was  intended  in  all  events. 

9.  The  difficulty  in  the  above  case  was  to  raise  a  power  under 
the  words  which  could  be  executed  during  the  life  of  the  tenant 
for  life  ;  there  was  no  doubt  that  the  whole  interest  in  the  fund 
was  given  to  the  niece  in  every  event.  The  usual  and  proper 
way  to  give  effect  to  the  intention  which  j)revailed  in  this  case,  is 
to  first  direct  the  property  to  go  as  the  lady  shall,  whether  covert 
or  sole,  appoint ;  and  in  default  of  appointment  in  trust  for  her 
separate  use  for  life,  and  after  her  decease  in  trust  for  the  persons 
who,  if  she  had  died  possessed  of  it  intestate  and  unmarried, 
would  have  been  entitled  as  her  next  of  kin.  It  was  difficult  to 
make  the  actual  trust  in  the  above  case  bend  to  the  intention. 

10.  Sir  Edward  Coke  lays  it  down  as  clear,  that  where  there 
is  a  devise  to  A.  for  life,  and  that  after  his  decease  the  estate 
shall  be  sold,  the  sale  cannot  be  made  during  A.'s  life,  but  must 
wait  till  his  decease.  Mr.  Hargrave  justly  observes,  that  this  is 
a  doubtful  point  upon  the  authorities,  (a;)  There  was  a  case  be- 
fore Lord  Hardwicke  in  which  he  expressed  an  opinion  on  this 
question,  which  appears  to  haye  been  overlooked.  I  allude  to 
Uvedale  v.  Uvedale,(j')  where  the  devise  was  to  the  wife  for  life, 
and  after  her  death  the  testator  willed  that  the  same  should  be 
sold  ;  and  Lord  Hardwicke  said,  that  the  words  after  her  decease 

(u)  Ashford  v.  Cafe,  7  Sim.  641. 

(a;)  See  note  (2)  to  Co.  Litt.  113  a. 

{y)  3  Atk.  117;  and  see  Anonymous,  2  Leo.  220,  pi.  276. 
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were  not  put  in  to  postpone  the  sale.  (I)  HoweTer,  in  a  late 
case  before  the  Court  of  Exchequer  (in  which  the  case 
[  *335  ]  of  *UTedale  and  Uvedale  was  cited,)  where  the  devise 
was  to  A.,  the  testator's  wife,  for  life,  and  after  her 
decease  a  power  to  trustees  to  sell,  and  pay  the  money  amongst 
the  children  of  B.  who  had  an  infant  child  then  living,  the  Court 
held  that  a  sale  could  not  be  made  till  after  the  vridow's  de- 
cease. (2)  (1)     The  bill  was  an  amicable  one,  and  was  filed  by  the 

• 

(s)  Meyriok  v.  Coutts,  Excheq.  8  July,  1806,  MS.     See  Shaw  T.  Borrer,  1  Eee. 
559. 

(I)  But  the  estate  was  sold  under  the  widow's  bill  aa  a  specialty  creditor. 

(1 )  The  Supreme  Court  of  Pennsylvania  has  commented  on  this  passage  in  the  follow- 
ing opinion.  ' '  The  plaintiff  contends  that  when  a  testator  devises  a  real  estate  to  exe- 
cutors to  sell,  on  a  certain  contingency,  if  the  sale  be  made  before  the  contingency 
happens  the  sale  is  void,  and  conveys  no  title  t(3  the  purchaser.  For  this  position  he 
relies  on  Smith  v.  Folwell,  1  Bin.  546:  Sweigart  v.  Frey,  8  S.  &  R.  299;  Loomisv. 
McClintook,  10  Watts  274,  and  Hays  v.  Meyers,  8  Watts  203.  That  this  is  true  as  a 
general  proposition,  cannot  be  denied,  nor  am  I  disposed  to  quarrel  with  the  position 
of  Lord  Coke,  who  takes  it  for  granted,  Co.  Lit.  113,  that  where  there  is  a  devise  to 
A.  for  life,  and  that  after  his  decease  the  estate  shall  be  sold,  the  sale  cannot  be  made 
during  A.'s  life,  but  must  be  delayed  till  his  decease,  although  that  opinion  Mr.  Har- 
grave,  in  note  2  Co.  Lit.  113,  shows  to  be  at  least  a  doubtful  point  on  authority,  and 
is  in  direct  opposition  to  the  case  of  Uvedale  v.  Uvedale,  3  Atk.  117.  The  devise  was 
to  the  wife  for  life,  and  after  her  death  the  testator  willed  that  the  same  should  be 
sold,  and  Lord  Hardwicke  said  that  the  words,  after  her  decease,  were  not  put  in  to 
postpone  the  sale.  It  is  true  that  in  a  case  before  the  Court  of  Exchequer,  in  which 
the  case  of  Uvedale  v.  Uvedale,  was  cited  where  the  devise  was  to  A. ,  the  testator's 
wife,  for  life,  and  after  her  decease  a  power  to  trustees  to  sell  and  pay  the  money 
among  the  children  of  B.,  who  had  an  infant  child  then  living,  the  court  held,  that  a 
sale  could  not  be  made  till  after  the  widow's  decease.  Meyrick  r.  Coutts,  Exchequer, 
8,  July,  1806.  The  reason  for  which  the  judgment  was  rendered,  is  not  given.  I 
cannot,  therefore,  say  on  what  grounds  they  proceeded,  although  if  I  may  be  allowed 
to  conjecture,  it  was  because  the  proceeds  were  to  go  to  the  children  of  B.  at  the  time  * 
of  her  death,  B.  being  living,  some  of  whom  might  not  have  been  in  esse  at  the  time 
of  the  happening  of  the  contingency.  The  bill,  which  was  an  amicable  one,  was  filed 
by  the  widow,  against  the  trustees  and  the  infant,  for  an  immediate  sale.  Had  the 
widow  been  the  only  person  in  interest,  the  decree  would,  I  am  induced  to  believe, 
have  been  otherwise.  A  review  of  the  authorities,  at  any  rate,  indicate  that 
even  when  no  consent  is  given,  the  power  to  sell  is  at  least  doubtful.  None  of  the 
cases,  however,  cited,  touch  this  point.  The  distinction  is,  that  the  widow,  for  whose 
benefit,  as  is  apparent  from  the  will,  the  sale  is  postponed,  has  signified  her  consent 
by  joining  in  the  deed,  the  whole  title  to  the  property  is  sold,  out  and  out,  for  a 
fall  and  fair  price,  and  the  fee,  in  the  entirety,  consequently  vests  in  the  purchaser. 
That  the  cases  cited  are  unlike  thiS',  is  shown  from  this  consideration,  that  in  Smith  T. 
Folwell,  the  sale  was  on  a  contingency  which  never  happened.    Hays  v.  Meyers,  W8» 
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widow  against  the  trustees  and  the  infant  for  an  immediate  sale, 
but  after  two  arguments  the  Court  dismissed  the  bill. 

11.  Where  the  parties  beneficially  entitled  are  adult,  and  the 
fee  is  devised,  a  sale  may  of  course  be  made  with  their  concur- 
rence, during  the  life  of  the  tenant  for  life.  The  purchaser  would 
obtain  the  legal  estate,  and  the  cestuis  que  trust  would  be  bound 
by  the  sale.  But  even  if  the  parties  are  adult,  yet  where  the 
power  only  is  given,  the  title  cannot  be  accepted  unless  the  per- 
son in  whom  the  fee  is  vested  till  appointnjent  will  convey  the 
estate  to  the  purchaser ;  for  until  the  death  of  the  tenant  for  life, 

the  case  of  a  tenant  for  life,  who  did  not  assent  to  the  sale,  and  therefore  the  property 
could  not  be  sold  for  its  whole  yalue.  Sweigert  v.  .Frey,  is  ruled  on  the  idea 
that  by  the  will  the  testator  made  the  time  of  sale,  an  important  circumstance 
in  the  power  given  to  the  executors.  Assuming  the  position,  I  grant  the  sale  is  void, 
for  no  sale  is  valid  which  is  made  before  the  time  fixed  by  the  testator,  has  arrived. 
No  person  doubts  the  power  of  the  testator,  either  with  or  without  reason,  to  postpone 
the  sale,  and  where  this  clearly  appears,  as  in  Daly  v.  James,  8  Wheat.  495,  the  will 
of  the  testator  cannot  be  gainsaid.  But  this,  like  every  other  question,  pertaining 
to  wills,  is  a  question  of  intention,  which,  in  this;  as  in  all  other  cases,  is  the  cardinal 
rule.  It  therefore  is  narrowed  down  to  the  single  point  of  the  meaning  of  the  testa- 
tor in  the  use  of  the  words :  "At  mj  wife's  decease,  the  property  specified  for  her 
use  and  benefit,  is  to  be  sold  by  any  of  the  surviving  executors,  and  the  amount  it 
sells  for  divided  equally  among  my  children,  Mary  excepted."  Did  he  intend  that 
this  part  of  his  estate  should  not  be  sold  until  her  death,  although  the  widow,  who 
was  alone  interested  in  the  postponement,  consented  to  '  the  sale.  Without  her  per- 
mission, I  agree'  it  could  not  be  sold,  because  it  would  necessarily  prejudice  the  chil- 
dren, if  sold  subject  to  her  interest.  But  when  the  title  is  sold  out  and  out,  when 
she  consents  to  the  sale  and  when  the  children  are  entitled  to  the  proceeds,  on  the  sale 
being  made,  I  perceive  no  valid  objection  to  it,  inasmuch  as  no  person  is  injured  by  the 
transaction.  An  inspection  of  the  will,  shows  clearly,  that  such  could  not  have  been 
his  intention.  Had  such  a  combination  of  oircumatanoes  occurred  to  him,  it  is  prob- 
able he  would  have  provided  for  it  by  giving  power  to  sell  where  the  evidence  showed 
jt  to  be  for  her  benefit.  His  design  was  not  to  devise  lands,  Wt  to  sell  and  distribute 
the  proceeds  of  his  estate,  after  paying  all  debts,  except  that  part  which  he  deemed 
necessary  as  a  comfortable  provision  for  his  wife.  There  is  no  evidence  of  an  intention 
to  postpone  the  sale,  nor  does  it  appear  that  he  considered  time  as  material  for  the 
interests  of  the  children,  to  whom  the  proceeds  were  bequeathed.  Had  it  not  been 
for  the  wish  to  provide  for  his  wife,  there  can  be  no  doubt  that  he  would  have  ordered 
the  whole  of  his  estate  to  be  immediately  sold  for  purposes  of  distribution.  In  the 
cases  cited,  there  is  either  a  precise  number  of  years  fixed,  as  in  10  Watts,  274,  or 
the  contingency  never  happened,  as  in  1  Bin.  546,  and  8  Wheat.  495,  or  there  was  no 
power  to  sell  at  all,  as  in  11  S.  &  R.  311,  or  it  depended  on  the  time  of  the  happening 
of  a  particular  event,  when,  for  want  of  the  assent  of  the  tenant  for  life,  the  property 
could  not  be  sold  for  a  fair  price."    Per  Kogers,  J.  in  Gast  v.  Porter,  1  Harris,  536.. 
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the  power,  acording  to  the  case  in  the  Exchequer,  does  not  arise, 
and  consequently  cannot  till  then  be  executed.- 

12.  Sometimes  a  power  is  'given  to  a  person  on  default  or  fail- 
ure of  his  issue,  and  it  becomes  doubtful  at  what  time  the  issue 
must  fail  in  order  to  give  effect  to  the  power.  In  Holt  v.  Bur- 
leigh, (a)  in  a  strict  settlement,  a  power  was  given  to  the  wife  to 
sell  the  estate  if  she  should  survive  her  husband,  wo^  having  issue, 
or  without  issue  of  their  two  bodies.  The  husband  died,  leaving 
issue,  and  that  issue  ^iod  without  Jeaving  issue  in  the  lifetime  of 
the  wife :  and  it  was  determined,  that  the  wife  might  sell  the 
land  ;  although  it  was  insisted,  that  the  husband  leaving  issue, 
the  wife  did  not  survive  her  husband,  not  having  issue,  or  without 
issue,  and  therefore  the  power  never  took  effect. 

The  Lord  Chancellor  said,  that  there  was  no  occasion 
[  *336  ]  in  *this  case  to  make  any  artificial  construction  of  the 
proviso,  for  that  the  words  thereof  fell  in  naturally 
with  the  meaning  of  the  parties,  and  gave  her  a  power  to  sell 
when  the  issue  failed  ;  for  where  an  estate  is  made  to  a  man  and 
the  heirs  of  his  body,  and  if  he  die  without  issue,  or  without  heirs 
of  his  body,  the  remainder  over,  this  is  a  good  limitation  wherever 
the  issue  fails ;  though  in  that  case  if  he  leaves  issue  he  cannot 
properly  be  said  to  die  without  issue.  But  this  is  a  much  stronger 
case,  for  deatli  is  a  single  act,  and  to  be  performed  but  once,  and 
though  the  issue  dies  without  issue,  a  year  after,  you  cannot'  say 
he  died  without  issue,  because  he  actually  left  issue  ;  and  yet  a 
limitation  over  in  such  a  case  is  good  ;  but  here,  surviving  is  a 
continuing  act,  and  she  survives  her  husband,  as  much  a  year 
after  his  death  as  she  did  the  first  moment ;  and  therefore  if  the 
issue  fails  during  her  life  she  actually  survives  without  issue,  or 
not  leaving  issue,  because  the  issue  fails  during  her  survivorship^ 
which  continues  after  the  failure  of  issue ;  and  this  is  the  plain 
and  natural  meaning  of  the  words,  and  agrees  with  the  intention 
of  the  parties,  which  was  to  give  her  the  disposal  of  so  much 
•  lands,  in  case  the  issue  to  be  provided  for  by  the  settlement 
failed. 

13.  In  a  more  recent  case,  where  the  estate  was  limited  to  such 
of  the  children  of  the  marriage,  for  such  estates,  and  subject  to 

,(o)  Preo.  Cha.  293;  S.  C.  2  Vem.  651. 
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such  provisions,  conditions  and  limitations,  as  the  wife  should  by 
deed  or  will  appoiiit,  and  in  default  of  such  appointment,  to  all 
the  children  in  fee,  and  in  case  there  should  be  no  such  issue,  to 
the  use  of  such  persons,  &c.  as  the  wife  should  appoint,  the  wife 
executed  the  power,  and  left  a  son  living  at  her  death ;  and  it 
was  decided  that  the  appointment  was  void  ;(6)  but  the  Court 
appear  to  have  thought,  that  if  the  wife  had  survived  her.  son,  the 
power  would  have  arisen.  This  was  a  liberal  construction  in 
favour  of  the  -power  ;  for  it  is  settled,  that  issue,  in  a 
case  like  that,  *means  child,  and  therefore  it  might  be  [  *337  ] 
thought  that  the  birth  of  the  child  at  once  prevented 
the  power  from  arising,  and  that  his  death  the  next  hour  would 
not  revive  it. 

The  Court,  according  to  Jjord  Kenyon's  report  now  published, 
said  there  were  two  powers  in  the  settlement  ;  1st,  in  case  there 
should  be  issue  ;  and  2d,  in  case  there  should  be  no  issue.  It  ap- 
peared to  have  been  the  general  design  of  the  settlement,  and  of 
the  parties,  that  if  there  should  be  issue,  they  should  take  the  whole 
inheritance  of  both  estates,  because,  in  case  of  no  apppintment,  all 
the  children  are  to  take  equally,  to  them  and  their  heirs,  as  tea- 
ants  in  common,  and  probably  the  design  of  the  first  power  to  the 
wife,  which  was  framed  in  very  general  and  extensive  terms,  was 
to  enable  her  to  give  the  estate  to  ■  an  eldest  son,  but  to  carve 
thereout  a  term,  for  portions  for  younger  children  ;  but  so  as  she 
should  have  no  power  to  dispose-  of  any  part  of  it  to  a  stranger 
in  prejudice  to  her  children.  It  was  argued  from  the  bar  that 
she  had  an  express  power  to  limit  what  estate  she  pleased  to  the 
children,  which  might  be  in  tail,  or  for  years  ;  and  then  they  ask, 
what  is  to  become  of  the  reversion  ?  The  Oourt  answered,  that, 
in  such  case,  the  reversion  in  fee  would  have  gone  to  all  the  chil- 
dren equally,,  by  virtue  of  the  next  limitation  ;  for  either  this  par- 
tial execution  of  her  power  would  be  defective,  and  merely  void, 
as  in  the  case  of  Menzey  and  Walker,  before  Lord  Talbot,  or 
else,  if  it  should  be  deemed  good  pro  tanto,  the  children  would 
take  the  inheritance,  whereof  no  appointment  was  made ;  which, 
however,  was  not  the  question  here,  as  she  had  made  a  disposition 
of  the  whole.  This  was  the  opinion  of  the  Court,  because  they 
thought,  if  there  should  be  issue,  they  were  to  take  the  whole 

(6)  Doe  y.  Densy,  cited  in  2  Wils.  337,  reported  in  Say.  295;  1  Lord  Keny.  280. 
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inheritance,  wlucli  shows  there  could  be  no  resulting  use.  The 
next  event  was  the  appointment  made  by  her  in  the  lifetime  of  her 
son,  to  whom  she  limits  an  estate,  to  him  and  his  heirs  ;  and  so 

far  it  was  consistent  with  and  in  pursuance  of  her  pow- 
[  *338  ]  er  ;  but  then  she  goes  on  *and  says,  "  but  in  case  my 

said  son  shall  die  under  twenty-one,  and  without  issue, 
then,"  (fee. ;  which  was  a  void  limitation,  as  the  second  power 
was  not  to  arise  so  long  as  there  was  issue  :  indeed,  had  shtf  sur- 
vived her  son,  and  then  executed  h.^  power  in  favour  of  a  stran- 
ger, it  might,  perhaps,  have,  been  good,  according  to  the  case  df 
Holt  and  Burley,  but  that  was  not  the  case  here.  Besides,  if  this 
limitation  to  the  son  did  not  give  him  a  fee  (as  they  thought  it 
did,)  he  then  took  the  remainder  of  the  estate  by  the  next  limita- 
tion in  the  settlement. 

14.  In  a  late  case,(c)  where  the  devise  was  to  the  testator's 
daughter  for  life,  remainder  to  his  grandson  (her  son)  in  fee,  and 
if  the  grandson  should  die  without  issue  in  her  lifetime,  and  thei;e 
should  be  any  other  issue  of  her's  then  living;  to  the  use  of  such 
in  fee ;  but  in  case  the  grandson  should  die  without  issue  in  her 
lifetime,  and  there  should  be  no  other  issue  of  her  body  then  liv- 
ing, then  to  such  person,  &c.  as  she,  whether  covert  or  sole, 
should  by  deed  or  will*  appoint,  and  in  default  of  appointment,  to 
the  testator's  right  heirs.  She  exercised  the  power  by  deed  in 
her  son's  lifetime,  and  he  afterwards  died  in  her  lifetime  without 
issue  ;  and  it  was  held  to  be  well  executed.  Now  here  the  con- 
tingency had  two  branches  :  1,  the  son  was  to  die  in  her  lifetime, 
not  leaving  issue;  2,  she  was  not  at  that  time  to  have  any  other 
issue  living :  but  the  whole  contingency  must  of  necessity  happen 
in  her  lifetime ;  and  therefore  the  case  is  an  authority  that  a  pow- 
er given  on  even  such  a  contingency  may  be  exercised  before  the 
event  happens,  and  the  rule  is  a  sound  one. 

15.  But  there  is  a  distinction  where  the  power  is  given  to  a 
designated  person  to  be  executed  upon  a   contingency,  and  a 
power  given  to  a  contingent  person,(rf)  if  we  may  use  the  expres- 
sion. 

[  *339  ]       *16..  In  an  early  case(e)  a  man  devised  part  of  his 

(c)  Dalby  v.  PuUen,  2  Bing.  144. 

(d)  Doe  T.  Tompkinson,  2  Maul.  &  Selw.  165. 

(e)  Fortesoue  v.  Jobson,  Hetl,  90. 
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estate  to  his  eldest  son  and  his  heirs,  and  the  residue  to  the 
youngest  son  and  his  heirs,  and  if  both  die  without  issue, 
that '  then  it  should  be  sold  by  his  executors ;  and  it  was 
the  opinion  of  Hutton  that  the  executors  could  not  sell  any  part 
before  that  both  were  dead.  For  the  youngest  son  had  an  estate 
tail  in  remainder  in  the  part  of  the  eldest  brother,  so  that  the 
executors  cannot  sell  it,  and  if  they  do  sell  it,  yet  that  shall  not 
prejudice  the  younger  brother  so  long  as  he  has  heirs  of  his  bo"dy : 
— so  that  the  opinion  rather  referred  to  the  effect  of  a  sale  on  the 
son's  estate  tail,  than  to  the  time  at  which  the  power  might  be 
exercised.  / 

17.  It  frequently  happens  that  powers  are  given  to  parties  to 
be  exercised  by  them  when  in  the  actual  possession  of  the  estate. 
In  some  cases  it  would  be  desirable  that  the  power  should  be 
given  so  as  to  enable  the  party  to  execute  it,  although  his  remain- 
der has  not  fallen  into  possession,  and,  -at  the  same  time,  so  as 
not  to  accelerate  the  charge  under  the  power.  (/)  Sometimes 
when  a  person  in  remainder  has  been  desirous  to  execute  his 
power,  as  if  in  possession,  it  has  beeri  attempted  to  put  the  party 
in  a  situation  to  do  so,  by  accelerating  the  possession  of  his 
estate.  Mr.  Butler  observes,  that,  in  one  case,  it  is  clear  that 
this  will  answer  the  object  intended  ;  that  'is,  where  A.  is  tenant 
for  life,  with  the  immediate  remainder  (without  any  limitation  to 
trustees)  to  B.  for  life,  with  a  power  for  B.  to  jointure  when  in 
possession.  Here,  if  A.  surrenders  to  B.,  B.  is  to  all  purposes  in 
possession  of  the  estate,  and,  therefore,  in  a  situation  to  exercise 
his  powers.  But  he  adds,  that  where  there  is  an  intermediate 
estate  this  never  can  be  relied  on.  If  it  is  expressed  in  the  deed, 
as  it  generally  is,  that  it  shall  be  lawful  for  1;he  party  to  exercise 
the  power  when  in  possession,  under  the  limitations,  and  there  is 
a  limitation  to  trustees  to  preserve  the  contingent  remainders,  the 
first  tenant  for  life-  can  in  no  wise  put  the  second  tenant 
for  life  in  possession  of  the  estate  *but  by  an  actual  con-  [  *340  ] 
veyance  of  his  life-estate  ;  consequently  the  party  will 
then  be  in  possession,  not  by  virtue  of  the  limitations  of  the  deed, 
but  by  the  act  of  the  first  tenant  for  life.  For,  instead  of  being 
tenant  in  possession  for  his  life  only,  as  he  would  be  if  he  was  in 

(/)  See  note  to  Co.  Litt.  271  b.  s.  8. 
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possessioa  under  the  limitations  in  the  deed,  he  is  tenant  in  pos- 
session for  the  life  of  another  person,  with  a  remainder  for  his 
own  life-;  so  that  he  has  two  estates  which  are  perfectly  distinct, 
and  under  the  limitations  of  the  settlement  he  is  only  tenant  for 
life  in  remainder.  Wh§re  these  words,  therefore,  are  inserted,  it 
seems  clear  that  the  party  is  not  in  possession  within  the  words 
or  meaning  of  the  deeds,  and  consequently  not  in  a  situation  of 
exercising  his  .power.  Where  these  are  not  ins'erted,  it  may  be 
contended  that  they  ought  to  be  imp*feed.(g') 

18.  Now,  there  seems  ground  to  contend,  that  even  where  there 
is  no  limitation  to  trustees,  the  power  cannot  be  duly  exercised^ 
The  question  is  not,  whether  in  strictness  of  law  the  tenant  is  after 
the  surrender  in  possession  under  the  limitations,  which  he  clear- 
ly is,  but  whether  the  testator  intended  that  the  power  should  be 
executed  in  the  given  event.  It  is,, in  truth,  a  simple  fraud  on  the 
remainder-man.  Suppose  A.  to  be  tenant  for  life,  remainder  to 
B.  for  life,  remainder  to  C,  with  a  power  to  B.  to  jointure  when 
in  possession.  It  seems  clear  that  the  testator  could  only  mean, 
that  B.  should  exercise  his  power  on  the  d%athof  A.,  or  forfeiture 
of  his  estate,  that  is,  he  can  be  only  considered  to  have  contem- 
plated the  determination  of  the  estate  by  the  act  of  God  (death,) 
or  the  act  of  the  law  '(forfeiture.)  But  if  A.  surrender  to  B., 
who  exercises  his  power,  and  then  B.  die  in  the  life-time  of  A., 
the  estate  will  go  to  the  remainder-man  charged  with  the  jointure ; 
whereas,  without  the  assistance  of  A.,  the  estate  could  not  have 
been  charged  by  B.  in  his  (A.'s)  lifetime.    It  may  bo  said,  that 

the  possession  of  C,  the  remainder-man,  is  accelerated, 
[  *341  ]  inasmuch  *as  if  no  surrender  had  been  madcj  he  would 

not  have  fceen  entitled  to  the  possession  till  the  death  of 
A.;  but  this  argument  leaves  the  testator's  intention  behind,  and 
makes  it  a  mere  question  of  loss  and  gain.  And  if  we  look  at  the 
question  in  that  light,  we  shall  find  that  surrenders  of  this  kind 
are  made  for  the  express  purpose  of  charging  the  remainder-man's 
estate,  so  that  he  is  never  benefited  by  the  arrangement.  A 
lease  is  granted  previously  to  the  surrender,  in  order  to  secure 
the  profits  to  the  tenant  for  life  who  surrenders.  To  hold,  there- 
fore, this  to  be  within  the  words  of  the  will  or  settlement,  is  to 

(g-)  Co.  Lilt.  271  b,  note  (1)  s.  3.  ' 
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authorize  the  tenant  for  life  in  possession,  and  the  next  remainder- 
man, to  commit  a  fraud  on  the  other  remainder-men.  These  ob- 
servations appear  to  apply  as  well  to  a  power  imder  a  settlement 
as  to  a  power  under  a  will,  for  in  both  the  intention  of  the  donor 
of  the  power  is  equally  to  be  attended  to., 

19.  Since  these  observations  were  written,  a  case  arose,  where 
an  estate  was  settled  to  a  father  for  life,  with  an  immediate  re- 
mainder to  his  son  for  life,  with  remainders  over,  with  a  power 
to  the  father  during  his  life  and  after  his  decease,  to  the  son  dur- 
ing his  Life,  to  lease.  The  father  conveyed  his  life-estate  to  the 
son,  who,  during  his  father's  lifetime  exercised  the  power  of  leas- 
ing ;  and  the  Court  of  King's  Bench  held  the  lease  to  be  void.  (A) 

20.  Here  we  may  perhaps  notice  a  case  where  a  man  covenant- 
ed to  pay /or  the  better  support  and  maintenance  of  his  wife  200/. 
within  two  years  next  after  he  should  be  required,  to  such  persons 
as  she  vshould  by  deed  appoint ;  she  appointed  the  200/!.  to  be 
paid  to  A.,  and  died  before  notice  to  the  covenantor  ;  and  although 
the  money  was  to  be  for  her  support  and  maiatenan-ce,-it  was  held 
that  notice  need  not  be' in  her  lifetime,  (t) 


21.  Powers  of  appointment  »nd  revocation  need  not  be  execut- 
ed to  the  utmost  extent  at  once,  but  may  be .  executed 
*at  different  times  over  different  parts  of  the  estate,  or  [  *342  ] 
over  the  whole  estate,  but  not  to  the  full  extent  of  the 
power.(t)^  Digges's  case,(A;)  is  an  authority,  that  under  a  power 
of  revocation  the  uses  of  part  of  the  land  may  be  revoked  at  one 
time,  and  of  part  of  another,  and  so  of  the  residue,  until  the  uses 
of  all  the  land  are  revoked.  So  where  a  man  has  a  general  power 
of  appointment,  he  may  execute  it  at  several  times,  and  appoint 
an  estate  for  life  at  one  time,  and  the  fee  at  another  time.(Z) 
And  the  same  of  a  power  of  revocation,  (m)     So  powers  of  jointur- 

(ft)  Coxe  V.  Day,  13  East,  118. 

(t)  Roe  V.  Marshall,  Skin  34. 

(ifc)  1  Rep.  173;  and  see  Sir  Richard  Lee's  case,  1  And.  67,  and  Co.  Litt  287  a. 

(J.)  See  Bovey  v.  Smith,  1  Vern.  84. 

(m)  See  Snape  v.  Turton,  Cro.  Car;  472  ;  and  Bullock  t.  Thorne,  Mo.  616. 

(1)  Bee  1  Story  on  Eq.  Jur.  §  171, 172—175. 
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ing,  &0.,  may  in  like  maimer  be  executed  at  different  times,  pro- 
vided that  the  party  do  not  in  all  the  executions  exceed  the  limits 
of  the  power,  (w) 

22.  In  a  case(o)  where  a  ppwer  was  given  to  raise  such  sum 
or  sums  of  money,  not  exceeding  200Z.,  for  their  two  daughters, 
as  A.  and  his  wife  should  appoint,  and  in  failure  of  such  appoint- 
ment, then  as  the  survivor  should  appoint,  the  Lord  Chancellor 
said,  it  was  insisted  to  be  a  power  to  appoint  by  parcels  at  differ- 
ent times,  by  virtue  of  the  words  turn  or  sums  of  money.  But 
he  was  of  opinion  that  was  not  the  construction ;  they  could  not 
do  so.  It  was  a  discretionary  power,  not  to  raise  by  parcels,  but 
to  raise  any  given  sum,  not  exceeding  200L;  as  suppose  100/.  or 
1501.,  and  if  they  jointly  had  appointed  any  sum,  the  survivor 
could  not  add  to  or  alter  it. 

23.  And  in  Simpson  v.  Paul,(j9)  where  a  sum  of  money  was 
settled  upon  the  children  of  the  intended  marriage,  in  such  shares 
as  the  husband  and  wife,  during  their  joint  lives,  or  in  default 
thereof,  the  survivor  of  them,  should  appoint ;  and  the  husband 

and  wife,  upon  the  marriage  of  a  daughter,  appointed 
[  *343  J  2,000/.  to  the  daughter,  as^her  share  of  the  settled  *siun, 

and  the  daughter  and  her  intended  husband  released  aU 
claim  to  the  fund ;  Lord  Northington  held,  that  the  "wife,  who 
survived  her  husband,  could  not  exercise  the  power  of  appoint- 
ment as  survivor.  His  reasoning,  however,  is  not  satisfactory ; 
the  power  in  the  survivor,  according  to  the  general  opinion,  ex- 
tends over  the  whole  of  the  fund  which  remains  unappointed.  It 
■was  admitted  that  the  joint  appointment  did  not  prevent  a  further 
joint  appointment,  (g) 

24.  In  Sumpton  v.  Sir  Andrew  Jenner(j-)  a  power  was  given 
to  a  feme  covert,  and  it  was  to  be  by  her  sole  only  and  single' act 
and  deed  sealed,  which  Maynard  insisted  could  not  be  iterate : 
but  the  Court  resolved  that  these  words  meant,  without  joining  of 
the  husband  only. 

(n)  Herveyv.  Hervey,  lAtk.  561;  Zouoh  v.  Woolston,  2  Burr.  1236;  1  Blaokst. 
281;  and  see  Doe  v.  Milborne,  2  Teria  Eep.  721. 
(o)  Brown  v.  Nisbett,  1  Cox,  13,  sed  qu. 
(p)  3  Eden,  34. 
(j)  Vide  infra, 
(r)  2  Keb.  261. 
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25.  These  are  cases  where  the  power  is  really  but  partially- 
executed  by  the  first  appointment ;  but  a  power,  although  ex- 
hausted at  law,  may  be  but  p*tially  executed  in  equity.  Thus, 
if  a  man  having  a  general  power  of  appointment,  or  of  revocation, 
appoint  to  one  in  fee  by  way  of  mortgage,  the  power  is  wholly 
executed  at  law ;  but  as  equity  considers  a  mortgage  merely  a 
security  for  the  debt,  in  equity  it  operates  as  a  partial  execution 
only.(s)  And  whatever  may  be  the  form  of  the  instrument,,  if  it 
be  in  effect  simply  a  mortgage,  it  will  operate  merely  as  a  revoca- 
tion pro  tanto. 

26.  In  Perkins  and  "Walker,  under  a  power,  a  man  vested  a 
thousand  -years'  term  in  trustees  for  himself  for  life,  and  then  for 
payment  of  his  debts  and  a  mortgage,  and  sums  appointed  to  his 
relations,  with  a  power  of  revocation.  He  afterwards  made 
several  mortgages,  and  it  was  held  titiat  they  might  be  a  revocation 
pro  tanto,  but  no  otherwise.  In  Thome  v.  Thorne,  upon  a  volun- 
tary settlement  upon  himself,  the  settlor,  for  life,  with 
remainder  to  his  daughter  in  *tail,  remainder  to  his-  [  *344  ] 
three  brothers  in  tail,  remainder  to  himself  in  fee,  with 

a  power  of  revocation ;  and  he  several  years  afterwards  made  a 
mortgage  in  fee,  and  the  proviso  for  redemption  was  that  he 
should  have  the  lands  in  his  former  estate ;  it  was  deemed  to  be  a 
revocation  pro  tanto  only,  the  mortgagor  being  to  have  the  lands 
on  payment  as  of  his  former  estate ;  and  although  the  mortgage 
was  to  one  of  the  brothers,  the  remainder-man  under  the  settle- 
ment, yet  that  circumstance  was  held  not  to  vary  the  rule.  But 
■  whatever  is  the  form  of  the  mortgage,  xmless  an  intention  can  be 
collected  to  vary  the  uses  beyond  the  mortgage,  they  will  attach 
on  the  equity  of  redemption.  (<) 

27.  But  where  there  is  not  only  a  mortgage,  but  an  ulterior 
disposition  inconsistent  with  the  former,  it  will  operate  even  in 
equity  as  a  total  appointment  or  revocation,  unless  there  be  a 
declaration  that  it  shall  be  an  appointment  or  revocation  only  pro 

(s)  Perkins  v.  Walker,  1  Vern.  97;  Thorne  v.  Thome,  1  Vern.  141,  182.  See  Las- 
Bella  V.  Lord  Cornwallis,  Free.  Cha.  232,  the  security,  if  not  required,  was  to  be  void; 
2  Vern.  465.     See  Jones  v.  Winwood,  10  Sim.  158   1 64. 

(t)  See  as  to  mortgages  not  under  powers,  Jackson  v.  Parker,  Ambl.  687;  Corbet 
V.  Barker,  1  Anstr.  138;  3  Anstr.  755;  Ruscombe  v.  Hare,  6  Dow,  1;  Reeve  v.  Hicka, 
2  Sim.  &  Stu.  403. 
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tqmto.  The  case  of  Fitzgerald  and  Faucoiiberge(M)  does  not  go 
farther  than  this.  There,  under  a  general  power  of  revocation, 
William  Fowler  conveyed  the  fel  to  trustees  to  raise  and  pay 
debts.  And>after  payment  thereof,  that  they  should  pay  the  over- 
plus, and  re-oonvey  the  estates  unsold,  to  him,  or  to  such  persons, 
&c.,  as  he  should,  by  any  deed  or  writing,  under  his  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  appoint.  And 
by  a  deed  of  even  date,  he  reserved  power  to  revoke  the  convey- 
ance. It  was  determined,  that  the  former  settlement  was  wholly 
revoked.  The  Court  admitted  the  aulfh'ority  of  the  cases  before 
cited  as  to  mortgages,  and  thought  them  nothing  to  the  purpose ; 
for  mortgages  are  only  securities  for  money,  and  no  alteration  of 
the  estate  is  made  thereby,  but  only  a  charge  let  in  upon  it ;  but 
they  determined,  that  Mr.  Fowler's  intention  was  to  do 
[  *345  ]  an  act  inconsistent  with  *the  former  settlement,  and  to 
put  the  estate  into  a  new  channel.  Indeed,  the  mode  of 
directing  the  disposition  of  the  _  residue,  but.  more  especially  the 
power  of  revocation  reserved,  strongly  indicated  an  intention 
wholly  to  revoke  the  old  settlement. 

The  principle  must  be  the  same  as  before  the  1  Yict.  c.  26  was 
applied  to  revocations  of  devises  by  mortgages,  &c.  And  it  is 
clear,  that  a  mere  conveyance  to  a  trustee  in  fee,  in  trust  to  sell,- 
;  and  pay  debts,  with  the  ultimate  trust  for  the  settlor,  was,  like  a 
mortgage,  only  a  revocation  pro  toMo  of  a  prior  will.(x)(l)  But 
where  the  equity  of  redemption  or  residuary  interest  was  settled 
differently,  or  a  different  power  of  disposition  was  reserved  over 
it,  even  equity  held  the  mortgage  or  conveyance  a  total  revocar 
tion.  Upon  the  same  principles  the  cases  of  Perkins  and  Walker, 
and  Fitzgerald  and  Fauconberge  may  well  stand  together.    Nor 

(«)  Fitzg.  207.     See  Barnett  v.  Wilson,  2  You.  &  Coll.  C.  C,  407. 
{x)  Lady  Vernon  v.  Jones,  2  Freem.  117;  2  Vern.  241;  Ogle  v.  Cooke,  2  Bro.  C. 
C.  592,  cited.  ^ 

(1)  Livingston  v.  Livingston,  3  Johns.  Ch.  Rep.  155,  156. — Note  1st  American 
Edition.  Brydges  v. "Duchess  of-  Chandos,  2  Ves.  R.  417.  (Sumner's  Ed.  note  b.) 
Livingston  v.  Newkirk,  3  Johns.  Ch.  Rep.  312;  Stroud  v.  Barnett,  3  Davis's  Ken. 
Rep.  394;  Chase  v.  Lookermanj  11  Gill  &  Johns.  R.  186;  Schemerhom  v.  Barhydt, 
9  Paige  N.  Y.  Ch.  Reps.  29.  49;  Warley  v.  Warley,  1  Bailey's  Eq.  Rep.  397.  See  2 
Jarman  on  Wills,  545  to  549,  (Perkins's  notes)  where  the  American  oases  will  be 
found  collected.  2  Jarman  on  Wills,  601,  Perkiijs's  Ed.  1  Story's  Eq.  Jur.  §  671, 
and  notes. 
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does  it  appear  to  hare  been  material  in  these,  cases  whether  the 
mortgage  was  made  to  the  person  seised  of  the  estate  subject  .to 
the  power  of  revocation,  or  to  a  stranger.  (2^)  (I) 

28.  In  the  case  of  Anson  v.  Lee,(2r)  estates  were  devised  to 
the  testator's  brother  A.,  in  tail,  with  remainders  over,  and  the 
brother  suffered  a  recovery  to  such  uses  as  he  shoidd  appoint  by 
deed  or  will,  <fec.,  and  in  default  thereof,  to  the  uses  expressed  of 
the  same  in  the  will.  At  the  date  of  the  will  the  estates  were 
vested  in  trustees  in  fee  to  pay  debts.  After  the  re- 
covery by  A.  a  sum  was  borrowed  by  the  •trustees,  and  [  *346  j 
ihey  conveyed,  and  A.  appointed  the  estates  to  the 
lenders  iji  fee  by  way  of  mortgage.  By  the  proviso  for  redemp- 
tion the  estate  was  to  be  reconveyed  "  to  the  uses  to  which  the 
same  stood  limited  prior  to  the  execution  of  the- "deeds,"  and  the 
trustees  then  by  other  deeds  conveyed  the  estates,  subject  to  the 
mortgage,  to  the  uses  of  the  recovery  deed,  viz.  to  such  uses  as 
A.  should  appoint,  and  in  default,  to  the 'uses  of  the  will.  Seven 
years  afterwards,  by  inaccurate  deeds,  the  surviving  mortgagee 
(being  desirous  to  receive  the  money  due)  conveyed,  and  A, 
appointed  the  estate  to  the  new  mortgagee  iu  fee,  with  a  common 
proviso  -for  redemption,  by  the  terms  of  which  the  estate  was  to 
be  reconveyed  "  unto  A.,  his  heirs  or  assigns,  or  unto  such  person 
or  persons  as  he  or  they  should  for  that  purpose  appoint." ,  These 
deeds  recited  the  former  deeds,  but  did  not  recite  any  intention 
of  A.  to  vary  the  uses.- '  The  Vige-Chancellor  held  that  the  mort- 
gage was  an  appointment  of  the  whole  fee,  even  in  equity,  so  as  to 
defeat  altogether  the  uses  in  the  will.  He  considered  cases  as 
between  husband  and  wife  not  to  bear  upon  this  case,  because  A. 
had  settled  the  estate  to  the  uses  instead  of  vesting  the  fee  in 
himself,  and  recognized  that  by  other  deeds.  Then,  though  the 
deed  creating  the  power  was  recited,  and  the  deeds  which  repeated 

(y)  Thome  v,  Thome,  1  yem.  182.  See  Peach  t.  Phillips,  2  Dick.  538;  Baxter 
V.  Dyer,  5  Ves.  jun.  656,  which  overruled  Harkneaa  v.  Bayley,  Pree,  Cha.  514. 

iz)  4  Sim.  364. 

(I)  Now  by  1  Viet.  c.  26,  s.  28,  no  conveyance  or  other  £ict  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  it  shall  be  revoked  under  the  statute,  shall  prevent 
the  operation  of  the  will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death; 
and  see  s.  24. 
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the  same  limitations,  yet  the  framer  of  the  last  deed  (which  he 
admitted  was  drawn  in  a  blundering  way)  deliberately  departed 
from  that  power  of  limitation,  and  reserved  the  equity  of  redemp- 
tion to  A.,  his  heirs  and  assigns.  He  said  he  must  suppose  that 
that  which  was  expressed  in  the  deed  was  what  was  intended  by 
the  parties  to  it,  imless  there  was  something  in  the  character  of 
the  parties  that  necessarily  rebutted  that  presumption.  Where 
the  husband  and  wife  are  dealing  with  the  wife's  estate,  there  is 
something  in  the  character  of  the  parties  to  the  deed  which  rebuts 
the  presumption  that  the  equity  of  redemption  was  intended  to 

go  to  the  husband's  heir.  In  the  case  before  him,  i# 
[  *347  ]  seemed  to  him  that  the  presumption  was  *the  other  way, 

because  A.  was  himself  taking,  by  means  of  this  limita- 
tion of  the  equity  of  redemption,  a  more  beneficial  interest  in  his 
own  estate  than  he  had,  for  some  reason  or  other,  which  was  not 
disclosed,  thought  proper  to  give  himself  by  the  prior  deeds.  In 
his  (the  Vice-'Chancellor's)  mind,  there  was  nothing  whatever  to 
rebut  the  inference  which  arose  from  the  plain  impressions  of  the 
last  deed ;  but  there  was  something  that  tended  to  support  the 
inference  that  that  was  intended  which  was  expressed. 

29.  This  case  seems  to  establish  a  new  rule.  A.'s  object  origi- 
nally was  to  obtain  the  entire  dominion  over  the  estate,  and  yet 
preserve  the  uses  declared  by  his  brother's  will  in  case  he  did  not 
choose  ultimately  to  alter  the  destination  of  the  property.  The 
last  deeds,  which  were  informally  and  inaccurately  drawn,  were 
executed,  not  because  A.  had  changed  his  intention,  but  because 
the  mortgagee  required  his  money ;  and  the  proviso  for  redemption 
was  simply  an  informal  declaration  of  his  intention  to  retain  the 
dominion  over  the  estate  subject  to  the  mortgage.  In  such  a  case 
intention  must  govern,  and  no  intention  to  defeat  the  former  limi- 
tations was  declared  by  the  instrument.  It  really  was  the  com- 
mon case  of  an  estate  in  settlement,  and  the  subsequent  transfer 
of  a  mortgage,  with  an  inaccurate  proviso  for  redemption,  but 
without  any  declared  intention  to  do  more  than  secure  the  mort- 
gage, and  without'any  such  destination  of  the  equity  of  redemption 
to  new  uses  as  of  itself  manifested  such  an  intention.  Td  say  that 
because  the  limitation^ in  the  deed  is  to  the  party  in  fee,  therefore 
it  must  be  held  to  express  the  intention  is  simply  to  deny  the 
rule ;  and  the  limitation,  as  it  stands,  might  always  be  contrasted 
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with  the  former  settlement,  if  that  -would  defeat  the  settlement 
altogether.  The  framer  of  the  last  deed  might  think  that  he  had 
reserved  the  same  power  over  the  estate  as  A.  had  before,  and 
that  was  all  he  adverted  to  ;  but  the  law  steps  in  and  forbids  his 
short  or  inaccurate  expression  to  defeat  the  previous  . 

settlement.    It  seems  difficult  to  *maintain  the  decision,  [  *348  ] 
and  it  does  not  appear  to  be  supported  by  the  authori- 
ties, which  we  may  now  shortly  examine. 

30.  In  a  case  where  a  father  and  mother  had  a  general  poWer 
of  appointment,  and  in  default  of  appointment,  the  estate  was 
settled  on  themselves  for  life,  and  then  to  the  children,  as  the 
husband  should  appoint,  and  in  default  thereof,  to  the  husband  in 
fee,  it  was  held  that  the  fee  vested  in  the  husband  in  default  of 
appointment,  though  there  was  issue ;  and  this  was  held  to  be  a 
mistake,  which  under  the  circumstances,  equity  could  rectify  in 
favour  of  the  children.  It  was  then  insisted,  that  a  mortgage 
having  been  made  by  the  husband  and  wife  under  their  general 
power,  which  recited  the  settlement  as  it  stood,  and  by  which  the 
equity  of  redemption  was  reserved,  that  mortgage  amounted  to  a 
new  limitation  and  appointment,  which  they  were  competent  to 
make  under  their  power ;  but  Lord  Hardwicke  decided  otherwise, 
as  he  thought  they  meant  not  to  make  any  appointment,  but  only 
to  mortgage  the  estate,  (a) 

31.  In  Innes  v.  Jackson, (6)  an  estate  was  settled  on  the  hus- 
band and  wife  for  life  successively,  remainder  to  the  children  in 
strict  settlement,  remainder  to  the  wife  in  fee,  with  a  power  of 
revocation  and  new  appointment  to  the  husband  and  wife.  They 
first  made  a  mortgage  for  years,  with  a  proviso  for  redemption  by 
the' husband  and  wife,  or  either  of  them,  their  or  either  of  their 
heirs,  &c.,  and  in  case  of  such  redemption  the  term  was  to  cease. 
All  agreed  that  the  deed  operated  under  the  power  of  revocation, 
but  that  it  was  a  simple  mortgage,  and  did  not  alter  the  limita- 
tions in  the  settlement  further  than  was  necessary  to 

create  the  charge ;  it  was,  therefore,  not  redeemable  *by  [  *349  ] 

(a)  Pritchard  v.  Quinohant;  Jenkins  v.  QuMohant,  Amb.  147;  5  Ves.  juu.  596,  n. 
See  Penne  v.  Peacock,  For.  41.  . 

(6)  16  Ves.  jun.  356;  1  Bligh,  104.  The  facts  are  correctly  stated  by  Lord  Eedes- 
dale.    In  Mr.  Vesey's  Keport  they  do  not  tally  with  Lord  Eldon's  judgment. 

Vol.  I.  ■         34    . 
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the  heirs  of  the  survivor  of  the  husband  and  wife,  but  only  by 
those  who  were  entitled  under  the  settlement. 

They  afterwards,  upon  a  further  loan,  confirmed  the  term, 
which,  upon  payment  of  the  money,  it  was  declared  should  be 
voi^.  By  this  deed  the  husband  covenanted  that  he  and  his  wife 
would  levy  a  fine,  which  should  enure  to  confirm  the  term,  sub- 
ject to  redemption,  and  after  the.  determination  of  the  term  to  the 
husband  and  wife  for  their  lives,  and  the  life  of  the  survivor,  with 
remainder  to  the  heirs  of  their  two  bodies,  remainder  to  the  right 
heirs  of  the  survivor  forever. 

Lord  Eldon,  at  the  original  hearing,  thought  that  even  this* 
declaration  of  uses  did  not  carry  the  execution  of  the  power  be- 
yond the  simple  mortgage,  because  there  was  no  recital  of  such 
an  intention ;  but  in  the  House  of  Lords  he  agreed  with  Lord 
Redesdale,  that  the  new  limitation  of  uses  sufiiciently  showed  the 
intention  without  any  recital. 

32.  Lord  Eldon  said  the  doctrine  was,  that  if  intention  is  to 
make  a  mortgage  of  the  wife's  estate,  that  intention  shall  govern 
the  parties,  and  the  equity  of  redemption  shall  belong  to  the 
person  who  had  the  estate  before,  so  as  to  give  back  the  inheri- 
tance to  those  from  whom  it  came,  exactly  as  where  a  man  makes 
a:mortgage  of  his  own  estate,  and  the  proviso  for  redemption  is 
to  him  and  the  heirs  of  his  body,  falling  short  of  the  description 
of  persons  who  would  have  taken  the  inheritance  originally  before 
the  mortgage. (^c')  He  also  observed,  that  though  under  an  instru- 
ment, wliich  on  the  face  of  it  is  an  execution  of  a  power  of  revo- 
cation, and  professes  to  limit  new  uses  to  the  extent  in  which  new 
uses  are  declared  by  it  they  will  arise,  it  does  not  follow  that  new 
uses  will  be  created  in  a  mortgage  transaction,  nothing  more  ap- 
pearing on  the  face  of  it  to  have  been  intended  than  the  primary 
object  of  advancing  the  money.  (tZ) 

33.  Lord  Redesdale  stated  the  priuciple  to  be  this :  that  in  a 

■  mortgage  the  mere  form  of  reservation  of  the  equity  of 
[  *350  ]  redemption  is  not  of  itself  sufl&cient  to  alter  the  *pre- 

vious  title.  In  such  a  case  it  is  supposed  to  arise  from 
inaccuracy  or  mistake,  which  is  to  be  explained  and  corrected  by 
the  state 'of  the  title  .as  it  was  before  the  mortgage.     This,  he 

(c)  16  Ves.  jun.  367. 

(d)  16  Ves.  jun.  369. 
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said,  was  conformable  to  tlie  principle  upon  -which  other  cases  had 
been  determined.  If  a  lease  be  made  by  tenant  for  life  un'der  a 
power  created  by  a  settlement,  and  a  rent  is  reserved  to  the  lessor 
and  his  heirs,  (which  is  not  an  unusual  blunder,)  those  words  are 
interpreted  by  the  prior  title,  and  applied  to  such  persons  as 
under  the  settlement  may  be  entitled  to  the  estate  in  remainder, 
and  not  to  the  heir  of  the  lessor,  unless  he  happen  to  be  such 
remainder-man.  In  all  such  cases  the  words  used  are  to  be  inter- 
preted according  to  the  title  when  the  instrument  is  executed. 
So  where  an  estate  belonging  to  the  wife  is  mortgaged,  and  the 
equity  of  redemption  is  reserved  to  the  heirs  of  the  husband,  there 
is  a  resulting  trust  for  the  wife  and  her  heirs,  (e)  Where,  he 
further  observed,  the  declaration  of  the  uses  of  the  fine  refers 
simply  to  the  operation  of  the  deed  as  a  mortgage :  where  it  is 
simply  a  declaration  that  the  money  being  paid  the  fine  shall 
enure  to  the  persons  who  make  the  mortgage,  and  there  is  nothing 
else  which  makes  it  subject  to  redemption,  that  would  be  consid- 
ered as  a  mere  clause  of  redemption,  and  construed  in  the  same 
way.  But  where  the  form  of  the  equity  of  redemption  has  nothing 
to  do  with  the  limitation  of  the  estate ;  where  the  limitation  of 
the  estate  is  perfectly  distinct,  it  seemed  to  him  the  rules  which 
had  been  established  in  the  cases  of  resulting  trust  did  not  in  any 
degree  apply.  (/) 

34.  It  would  be  difficult  to  reconcile  the  decision  in  Anson  v. 
Lee  with  the  principles  as  exhibited  by  Lord  Bldon  and  Lord 
Redesdalci     It  is  of  course  an  important  fact  that  the  estate 
mortgaged  is  either  the  husband's  or  the  wife's  where  the  limita-/ 
tion  of  the  equity  of  redemption  is  not  according  to  the 
old  ownership  ;  but  it  is  an  equally  important  fact  *that  [  *351  ] 
the  mortgagor  had  settled  the  estate  on  certain  persons 
in  default  of  his  appointing  it  from  them,  where  the  equity  of  re- 
demption does  not  technically  refer  to  those  uses.     In  both  cases 
intention  is  to  govern,  and  in  neither,  according  to  established 
principles,  is  that  intention  to  be  collected  from  the  equity  of  re- 
demption being  reserved  to  the  party  who  made  the  mortgage. 
The  wisdom  of  the  rule  is  proved  by  the  circumstance  that  the 

(e)  See  1  Bligh,  114;  and  see  pp.  124.  127. 
(/)  1  Bligh,  128. 
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mortgage  in  Anson  v.  Lee  was  in  other  respects  inartificially  and 
inaccurately  framed. 

35.  The  opinions  of  Sir  Archibald  Macdonald  and  the  late  Mr. 
Shadwell  were  against  the-  total  revocation,  in  a  stronger  case 
than  Anson  v.  Lee,  and  their  opinion  appears  to  have  been  sanc- 
tioned by  the  Court.  Lord  Orford,  who  by  a  recovery,  in  1781, 
had  vested  estates  in  A.  B.  and  C.  in  himself  in  fee,  by  two  settle- 
ments conveyed  the  estate  in  A.  to  such  uses  as  he  should  appoint 
by  deed  or  will,  and  for  want  of  ap"^ointment,  to  certain  uses  in 
Strict  settlement,  with  a  power  of  revocation  and  new  appointment 
hy  deed  or  will ;  and  he  conveyed  the  estates  B.  and  C.  to  him- 
self in  tail,  remainder  to  such  uses  as  he  should  appoint  by  deed 
or  will,  remainder  to  the  right  heirs  of  a  deceased  ancestor  for 
ever,  with  a  power  of  revocation  and  new  appointment  by  deed  or 
will.  Four  years  afterwards  he  joined  in  a  deed  for  transferring 
an  old  mortgage  on  all  the  estates  to  a  new  mortgagee,  and  this 
deed  recited  only  the  recovery  deed  of  1781,  and  not  the  subsB' 
quent  settlements.  The  equity  of  redemption  was  reserved  to 
Lord  Orford,  his  heirs  and  assigns,  and  the  reconveyance  was  to 
be  to  him,  his  heirs  and  assigns,  or  unto  such  person  and  persons 
as  he  or  they  should  direct  or  appoint.  The  counsel  were  both 
of  opinion  that  the  settlements  were  revoked  onlyj^ro  towio,  upon 
the  general  rule.  Macdonald  observed,  that  it  might  be  said  that 
the  words  and  unto  such  person  as  he  or  they  shall  direct  or  ap- 
point, which  were  not  to  be  found  in  any  of  the  printed  cases 
which  he  had  met  with,  showed  an  intent  in  the  party,  when  con- 
nected with  his  powers  of  appointment,  that  the  transfer 
[  *352  ]  *meant  to  go  further  than  partially  to  revoke  the  former 
deeds.  He  did  not,  however,  upon  the  whole,  think 
that  such  an  effect  would  be  given  to  those  words  ;  as  he  conceiv- 
ed that,  without  the  aid  of  express  words,  he  or  his  heirs  or  as- 
signs, might  have  directed  the  equity  of  redemption  to  be  convey- 
ed ;  but  that  the  case  would  only  be  considered  as  a  case  of  partial 
revocation  in  order  to  let  in  the  mortgagees. (g-)  Sir  W.  Grant, 
in  delivering  judgment,  appears  to  have  adopted  this  view.  (A) 
Macdonald's  view  of  the  operation  of  the  words,  "  and  unto  such 


(ff)  2  Mer.  179,  n. 
(A)  See  2  Mer.  352. 
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person,  &c."  is  fully  supported  by  the  case  of  Wagstaff  v.  Wag- 
staff,  in  which,  as  we  have  seen,  a  trust  for  A.,  his  heirs  and  as- 
signs, or  to  such  person  or  persons  as  he  or  they  should  direct, 
was  held  to  bo  no  more  than  a  common  trust  in  fee-simple,  for  the 
last  words  were  no  more  than  what  was  implied  before,  and  ex- 
pressio  eorum  quw  tacite  iiisunt  nihil  operatur.(i) 

36.  There  is  another  case,  the  doctrine  in  which  may  be  doubt- 
ed. I  allude  to  Martin  v.  Mitchell,(A;)  where  a  wife's  reversion 
in  fee  of  an  estate  was  mortgaged  by  herself  and  her  husband  by 
fine,  and  by  the  mortgage  deed  the  equity  of  redemption  was  re- 
served to  such  person  or  persons,  &c.  as  the  husband  and  wife 
should  by  any  deed,  to  be  executed  in  the  presence  of  and  attest- 
ed by  two  witnesses,  appoint,  and  in  default  of  such  appointment, 
as  the  wife  should  by  will  appoint,  sflid  in  default  of  appointment, 
to  her  in  fee.  Sir  Thomas  Plumer  said  this  raised  a  question  that 
introduced  the  consideration  of  the  class  of  cases  relating  to  the 
effect  of  a  reservation  of  an  interest  in  the  equity  of  redemption 
to  the  husband  in  a  mortgage  made  by  the  husband  and  wife  of 
the  estate  of  the  latter.  In  Innes  v.  Jackson,  where  the  equity  of 
redemption  was  reserved  to  the  husband  alone,  the  Lord  Chancel- 
lor was  of  opinion  that  it  continued  to  be  the  wife's 

estate.  That  decision  was  *reversed  in  the  House  of  [  *353  ] 
Lords,  but  on  the  ground  of  a  distinction  taken  by  Lord 
Redesdale,  who  came  to  the  conclusion  that  there  were  two  classes 
of  cases  ;  first,  where  the  equity  of  redemption  is  reserved  to  the 
husband  and  his  heirs,  without  any  appearance  of  an  intention  to 
resettle  the  estate  or  alter  the  previous  rights  ;  secondly,  where 
from  other  circumstances,  independent  of  the  reservation  itself, 
any  intention  to  make  a  new  settlement  appears.  And  that  case 
(Innes  v.  Jackson)  fell  clearly  within  the  second  class  ; ,  for  the 
mortgage  was  only  for  a  term  of  years,  while  the  conveyance  ex- 
tended to  a  limitation  of  new  uses  of  the  fee,  showing  that  it  was 
executed  for  a  double  purpose.  But  it  was  open  to  consideration 
in  the  case  before  him,  where  the  mortgage  was  in  fee,  whether 
there  was  any  intention  to  alter  the  nature  of  the  wife's  estate. 

37.  Now  the  mortgage  in  Innes  and  Jackson  having  been  only 

Ci)  2  P.  Wms.  258. 

(fe)  2  Jac.  &  Walk.  413. 
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for  years,  whilst  the  fee  was  resettled,  certainly  strongly  marked 
the  intention,  but  it  is  only  necessary  that  the  intention  should 
appear.  It  would  seem  to  be  clear  that  the  intention  was  suffi- 
ciently manifest  in  Martin  v.  Mitchell  to  exclude  all  doubt  of  the 
equity  of  redemption  having  been  deliberately  resettled.  It  is 
not  disputed  that  a  recital  of  the  intention  to  settle  the  equity  of 
redemption  is  not  necessary.  A  reservation  to  the  husband,  joint- 
ly with  his  wife  or  separately,  may  be  made  by  mistake  or  error, 
in  consequence  of  the  husband's  liabiMty  to  repay  the  money.  But 
there  can  be  no  mistake — and  fraud  cannot  be  inferred — in  a 
regular  limitation  to  the  joint  appointment,  by  deed  formally  exe- 
cuted, of  the  husband  and  wife,  and  in  default  of  such  appoint- 
ment, to  the  appointment  of  the  wife  by  will,  and  in  default  of 
appointment,  to  herself  in  feA  No  court  can  be  authorized  to 
read  such  a  regular  set  of  limitations  as  a  mere  reservation  of  the 
equity  of  redemption  to  the  wife  in  fee ;  so  that  she  could  not 
have  concurred  with  her  husband  in  raising  an  estate  under  her 

power  without  a  fine,  and  could  not  have  devised  her 
[  *354  ]  estate  at  all  during  the  coverture.     *It  is  too  dangerous 

to  remodel  such  express  limitations.  The  point  how- 
ever was  not  decided  in  Martin  v.  Mitchell. 

38.  As  regards  the  revocation  of  a  will  by  subsequent  appoint- 
ments, the  law  is  now  altered,  by  the  1  Vict.  c.  26,  and  the  Will 
will  operate  upon  such  estate  or  interest  in  the  property  as  the 
testator  shall  have  the  power  to  dispose  of  by  his  will,  at  the 
time  of  his  death.  Therefore,  if  there  beany  such  interest,  the 
nature  of  the  act  is  immaterial :  even  where  a  power  is  after  the 
will  wholly  executed  at  law  and  in  equity,  but  the  testator  takes 
an  interest  under  the  appointment,  the  Will  will  operate  upon  the 
beneficial  interest  left  in  or  re-limited  to  the  testator.  (Z) 

39.  We  have  already  seen  how  strongly  the  intention  must 
appear  for  a  partial  exercise  of  a  power  to  operate  as  a  full  exe- 
cution so  as  to  prevent  any  further  appointment  under  it.(m) 

40.  But  where  there  is  a  power  to  a  husband  and  wife,  or  the 
survivor  of  them,  the  power  itself  may,  as  we  have  seen,  admit  of 
a  construction  which  will  prevent  the  survivor  from  altering  a 
joint  app6intment,(w)  or  the  joint  appointment  under  the  power, 

(0  See  H,  Sugd.  Wills,  52. 

(m)  Vide  supra;  Hervey  v.  Hervey,  1  Atk.  561;  Simpson  y.  Paul,  2  Eden,  34. 

(n)  Supra;  Srown  t.  Kisbett,  1  Cox,  18. 
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from  the  terms  or  nature  of  it,  may  preclude  the  survivor  from 
varying  it,  if  even  the  power  would  justify  the  act.(o) 

41.  An  appoiutment  to  a  child  by  a  parent  of  so  much  as  is 
equal  to  what  it  would  be  entitled  to  in  default  of  appointment  as 
its  share,  not  in  lieu  of  its  share,  will  not  operate  so  as  to  prevent 
the  parent  from  making  a  further  appointment  to  that  child  or  to 
exclude  it  from  a  share  of  what  is  unappointed.  So  if  there  are 
four  children,  and  the  fund  is  4,000^.,  an  appointment  of  1,000/. 
a  piece  to  three  of  the  children  cannot  be  held  to  ope- 
rate as  an  appointment  'of  the  whole  sum  in  equal  [  *355  j 
shares  to  all,  although  no  doubt  in  such  a  case  the 

parent  supposes  that  the  excluded  child  will  take  the  1,000_Z.  not 
disposed  of.(j!?) 

42.  If  a  power  be  badly  executed*,  it  may  in  many  cases  be  re- 
exercised  in  a  valid  manner.  As  if  a  fatlior  make  an  appointment 
upon  an  improper  bargain^with  a  child,  ho  may,  having  discovered 
that  the  appointment  cannot  be  supported,  make  a  new,  independ- 
ent valid  appointment  under  the  original  power,  (g) 

Supposing,  Lord  Hardwicke  said,  in  Hervey  v.  Hervey,(r)  the 
power  had  been  defectively  executed,  and  the  parties  afterwards 
execute  it  properly,  there  is  no  doubt  but  the  law  would  look 
upon  the  first  execution  as  null  and  void,  and  that  it  might  there- 
fore be  executed  over  again. 

43.  In  Edwards  v.  Slater,  under  a  settlement  a  power  was  re- 
served to  the  settlor  to  make  a  jointure  to  his  wife,  to  make  a 
lease  for  31  years,  to  commence  after  his  death,  after  raising  a 
sum  for  his  daughter's  portions.  He  was  tenant  for  life,  with  the 
ultimate  reversion  to  himself  in  fee.  He  first  made  a  jointure 
under  the  power,  and  then  conveyed  to  trustees  in  fee,  by  bargain 
and  sale  enrolled,  in  trust  to  raise  portions :  the  trustees  then  re- 
conveyed  to  him  in  fee,  and  then  he  made  a  lease  for  31  years,  to 
begin  after  his  death,  for  raising  the  portions.  Hale,  0.  B.,  said 
one  question  was,  whether  or  no  the  power  was  well  executed  as 
to  the  lease  for  31  years  ;  and  the  power  seemed  to  be  well  exe- 
cuted by  the  second  conveyance,  though  not  by  the  first,  (s) 

(o)  Supra;  Simpson  v.  Paul,  2  Eden,  34;  infra, 
(p)  Wilson  V.  Piggott,  2  Ves.  jun.  351. 
(j)  Farmer  v.  Martin,  2  Sim.  502. 
(r)  1  Atk.  667. 
(s)  Hard.  410.  413. 
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♦SECTION  VII. 


WHAT  AMOUNTS  TO   THE  EXECUTION   OP    A   POWER  WHERE   THE 
DONEE   HAS   NOT   AN   INTEREST   IN   THE   ESTATE, 


1.  Power  need  not  be  referred  to.  44. 

3.  Effect  of  judgment.  '46. 

8.  Where  there  are  several  powers.  46. 

10.  If  some  referred  to,  it  is  against  gene-  48. 
ral  words  operating  on  others.  50. 

11 .  TroUope  v.  Linton,  with  observations. 
13.  EsLeeution  of  one  power  not  an  execu-    51. 

tion  of  another  over  another  estate  by   55. 
relation. 

15.  Revocation  by  codicil  of  an  appoint-   56. 
ment  by  will. 

16.  Introductory  words  ride  over  all  the   58. 
clauses.  59. 

17.  Though  power  be  generally  referred 
to,  disposition  may  be  confined.  60. 

19.  Mere  reconveyance  does  not  destroy 
settlement  with  power  of  revocation.   62. 

20.  Renewals  of  leases  not  an  appointment 
to  the  donee. 

21.  Nor  conversion  of  three  per  Cents, 
into  Long  Annuities.  63. 

22.  Bill  filed  for  transfer  an  equitable  ap-    64. 
pointment.  67. 

23.  If  power  not  referred    to,  property 
must  be. 

24.  Alteration  of  law  by  1  Vict.  c.  26._        6'9. 
26.  Extends  only  to  general  powers. 
29.  Residuary  devise  not  an  appointment   71 

under  a  limited  power.  73. 

82.  Blight  circumstances    of  conformity 

not  sufficient. 
35.  Jones  v.  Tucker.  76 

37.  Forbes  v.  Ball.  83. 

. ,  ■  >  Good  if  specific.  a . 

43.  Although  special  power,  appointment  j  85. 
to  objects  bad  if  gift  general  and  there  ' 
is  other  property.  i  87, 


J  Real  estate  passes  by  that  description, 
5  if  none  but  that  within  the  power. 
Wajlop  V.  Lord  Portsmouth. 

^Btanden  v'.  Standen. 
So  leasehold  estates  pass  by  that  des- 
cription. 

Walker  v.  Mackie. 

Nowell  V.  Roake  :  estate  in  moieties ; 
power  and  property. 
Repetition  of  general  words  inopera- 
tive. 

Hougham  v.  Sandys. 
General  devise  with  property  will  not 
pass  money  to  be  laid  out  in  land. 
General  devise  will  not  pass  money  to 
arise  from  the  sale  of  land. 
Appointment  over  freehold  and  copy- 
hold not  good  for  both,  although  ope- 
rative as  to  one  as  there  was  no  other 
estate. 

Napier  v.  Napier. 
Churchill  v.  Dibbeu. 
Morgan  v.  Surman:  if  good  as  to  real 
estate,  because  no  other,  good  as  to 
personalty. 

The  words  must  be  sufficient  to  pass 
real  estate  to  raise  the  question. 

.  Jones  V.  Curry. 

.  Lovell  V.  Knight:  disability  by  mar- 
riage does  not  alter  the  operation  of 
a  general  gift. 
The  cases  reviewed. 
Cases  under  1  Vict.  c.  26,  distinguish- 
ed. 

Power  created  after  will. 
Bond  by  a  feme  covert  not  an  execu- 
tion of  a  power,-  semble. 
Maddisou  v.  Andrew. 


1.  A  DONEE  of  a  power  may  execute  it  without  referring  to  it, 
or  taking  the  slightest  notice  of  it,  provided  that  the  intention  to 
execute  it  appear.(l) 


(1)  "  It  is  a  general  rule  that  in  the  execution  of  a  power,  the  donee  of  the  power 
must  clearly  show  that  he  means  to  execute  it  either  by  a  reference  to  the  power,  or 
to  the  subject-matter  of  it,  for  if  he  leave  it  uncertain  whether  the  act  be  done  in  exe- 
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*2.  Where  a  man  has  a  power  to  limit  uses,  and  no  [  *357  ] 
power  to  convey  the  land,  if  he  convey  or  devise  the 

cution  of  the  power  or  not,  it  will  not  be  construed  to  be  an  execution  of  the  power. 
Ihree  classes  of  cases  have  been  held  to  be  sufficient  dfemonstrationS  of  an  intention 
to  execute  a  power.  1,  Where  there  has  been  some  reference  to  the  power  in  the  in- 
strument of  execution.  2.  Where  there  has  been  a  reference  to  the  property,  which 
was  the  subject  on  which  it  was  to  be  executed.  3.  Where  the  instrument  of  execu- 
tion would  have  no  operation  whatever,  exaept  as  an  execution  of  the  power.  Where 
the  donee  of  a  j-ower  to  sell  land  ..possesses,  also,  an  interest  in  the  subject  of  the 
power,  a  conveyance  by  him  without  actual  reference  to  the  power,  will  not  be  deemed 
an  execution  of  it,  except  there  be  evidence  of  an  intention  to  execute  it ;  but  where 
the  donee  has  no  estate  in  the  premises,  and  his  conveyance  can  only  be  made  opera- 
tive by  treating  it  as  an  execution  of  the  power  to  sell,  it  will  be  so  considered. 

A  general  power  of  appointment  is,  in  regard  to  the  estates  which  may  be  created 
by  force  of  it,  tantamount  to  a  limitation  in  fee,  not  merely  because  it  enables  the 
donee  to  limit  a  fee  which  a  particular  power  may  also  do,  but  because  it  enables  him 
to  give  the  fee  to  whomsoever  he  pleases.  He  has  an  absolute  disproving  power  over 
the  estate,  and  may  bring  it  into  the  market  whenever  his  necessities  or  wishes  lead 
him  to  do  so.  But  a  power  to  sell  implies  a  power  to  mortgage,  a  mortgage  being  a 
conditional  sale,  and  it  would  seem,  for  the  same  reason,  that  a  power  to  charge,  will 
not  imply'  a  power  to  mortgage.  It  is  u,  well  settled  rale  in  equity,  that  powers 
appendant  may  be  exercised  at  different  times,  over  different  portions  of  the  land 
made  subject  to  them,  and  also  over  different  portions  of  the  estate,  the  only  conse- 
quence of  a  partial  execution,  as  to  the  estate,  being  to  postpone  the  right  of  posses- 
sion under  a  future  exercise  of  the  power  over  the  residue  of  the  estate,  until  the 
termination  of  the  estate  created,  in  the  first  instance;  but  this  does  not  suspend  the 
right  to  execute  the  residue  of' the  power,  and  perfect  the  title  of  the  estate  granted. 
Thus  a  power,  to  sell,  mortgage  or  a  devise  in  fee,  is  not  exhansted  by  mortgaging 
the  estate,  but  the  donee  may  devise  the  same,  subject  to  the  mortgage. 

A  power  to  appoint  by  will,  the  proceeds  of  land  directed  to  be  sold,  is  not  well 
executed  by  a  will  devising  the  land  itself;  because  no  power  is  thereby  given  over 
the  corpus  of  the  estate,  but  it  is  a  limited  one,  and  expressly  confined  to  the  proceeds. 
It  is  however,  by  no  means  a  necessary  result  of  this  doctrine  that  a  power  to  appoint 
the  lands  is  not  well  executed  by  a  direction  to  sell,  and  aa  appointment  of  the  pro- 
ceeds. A  power  over  the  corpus  of  the  estate  is  a  more  general  one,  and  may  well 
include  an  authority  to  direct  a  sale.  It  was  accordingly  ruled  by  Sir  William  Grant, 
M.  R.  in  Kenworthy  v.  Bute,  6  Ves.  Jr.  7'J3,  that  u  power  of  appointing  real 
estate  is  well  executed  by  a  devise  to  trustees  to  sell,  and  an  appointment  of  the  mo- 
ney produced  by  the  sale.  And  he  there  remarks,  that  the  cases  of  Thwaytes  v. 
Dye,  2  Vern.  80.  Roberts  v.  Dixall,  Eq.  Gas.  Abr.  68,  and  Long  v.  Long,  5  Vesey  Jr. 
445,  must  have  been  ill  decided,  if  it  be  true,  that  substantially,  a  power  to  appoint 
land  can  be  executed  in  no  other  way  than  by  limiting  the  land  itself.  The  principle 
of  these  oases  has  been  since  recognized  in  Trollope  v.  Linton,  1  S.  &  S.  477,  where  it 
was  held  that  a  power  to  appoint  lands  to  children  for  such  estate  and  in  such  manner 
and  form  as  the  donee  should,  by  deed  or  will,  appoint,  was  well  executed  by  an  ap- 
pointment to  trustees,  for  a  term  of  five  hundred  years,  upon  trust  to  raise  portions 
for  the  younger  children;  and  that  the  words,  "  in  such  manner  and  form  autliorized 
him  to  give  equitable  interests  to  the  children."     Brightley's  Eq.  Sec.  3C1,  365,  365. 
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land  generally,  and  the  circumstances  required  to  the  execution 
of  the  power  as  to  subscription,  witnesses,  &c.  are  observed,  the 
conveyance  or  devise  shall  enure  as  a  limitation  of  the  use,  be- 
cause otherwise  it  would  be  void.(<)(I) 

3.  And  now  if  a  judgment  be  entered  up  against  him  it  binds 
the  estate  over  which  he  has  a  power  to  dispose,  which  he  may 
exercise  for  his  own  benefit,  without  the  assent  of  any  other  per- 
son, (m) 

4.  In  Wykham  v.  Wykham,(t>)  %here  the  power  was  one  to 
jointure,  Lord  Eldon  observed,  that  the  conveyance  there  purport- 
ed to  be  an  immediate  conveyance ;  but  where  an  instrument  was 
intended  to  be  an  execution  of  a  power, 'he  should  struggle  ex- 
tremely to  get  out  of  the  effect  of  immediate  words  of  grant,  and 
make  the  instrument  operate  to  create  an  estate  which  he  could 
put  in  its  proper  place,  that  is,  in  remainder,  considering  it  as 
operating  to  create  an  estate  by  way  of  use. 

5.  On  the  same  principle  it  is,  that  where  a  man  has  a  power 
of  revocation,  and  does  an  act  which  can  operate  only  as  an  exer- 
cise of  it,  and  all  incidental  circumstances  prescribed  by  the  pro- 
viso are  observed,  the  act  shall  accordingly  be  deemed  an  execu- 
tion of  the  power,  although  no  reference  whatever  is  made  to  it, 
and  there  is  not  any  express  signification  of  the  intent  to  deter- 
mine and  disannul  the  estates  *which  will  be  defeated 

[  *358  ]  by  the  execution  of  it;(to)  quia  non  refert  an  quis  in- 
tentionem  suam  declaret  verbis,  an  rebus  ipsi$,  velfactis. 

6.  And  although  the  revocation  is  required  to  be  made  in  ex- 
press words,  yet  an  instrument  disposing  of  the  estate  to  different 

(0  Sir  Edward  Cler's  case,  fi  Kep.  17  b;  S.  C.  Mo.  476,  nom.  Worme  y.  Webster  ; 
ib.  567,  nom.  Parker  v.  Sir  Edward  Clere;  S.  C.  affirmed  upon  error;  Cro.  Eliz.  877; 
Cro.  Jao.  31;  Hussey's  case,  cited,  ib.;  and  see  12  Mod.  469;  18  Ves.  juu.  419j 
Brooke  t.  Turner,  2»Bing.  N.  C.  422. 

(»)- 1  &  2  Viot.  c.  110,  8.  13. 

(w)  18  Ves.  jun.  419. 

{■w")  Sorope's  case,  10  Eep.  143  b;  2  Ro.  Abr.  262  (C)  pi.  1;  and  see  Frampton  v. 
Frampton,  as  it  is  said  accordingly,  6  Rep.  144  b;  see  the  case  iu  Mo.  735;  Snape  v. 
Thurton,  Cro.  Car.  472;  Deg  v.  Deg,  2  P.  Wms.  415;  Sel.  Chia.  Ca.  44;  Fitzgerald 
V.  Fauconberge,  Fitzg.  107;  Roscommon  v.  Fowke,  4  Bro.  P  C.  523;  and  see  George 
V.  Lousley,  8  East,  13. 

(I)  In  order  to  avoid  repetition,  wherever  a  question  is  stated  as  to  whether  a  given 
instrument  was  an  exercise  of  a  power,  it  is  to  be  understood,  unless  otherwise  ex- 
pressed, that  the  instrument  was  such  as  was  required  by  the  power. 
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uses,  although  not  referring  to  the  power,  or  expressly  declaring 
an  intention  to  revoke,  will  operate  as  a  revocation.(a;)(I)  This 
decision  appears  to  have  been  made  upon  solid  principles,  for  the 
words  of  the  instrument  which  operate  the'revocation  are  express 
words,  and  do  by  law  amount  in  themselves  to  a  revocation. 

7.  And  as  a  general  disposition  of  the  very  property  will 
amount  to  an  execution  of  the  power,  so  where  there  are  several 
powers  in  one  person  over  different  estates,  a  like  disposition  of 
them  all  will  operate  as  an  execution  of  all  the  powers,  (j^) 

8.  If  a  man  have  two  general  powers  over  the  same  estate,  with 
different  circumstances,  and  do  an  act  without  referring  to  the 
powers  which  may  be  valid  as  an  exercise  of  one  of  them,  it  will 
be  deemed  an  execution  of  that  power  which  will  support  the 
disposition. 

9.  This  was  decided  in  Udal  v.  Udal,(«)  where  the  settlor  was 
under  the  settlement  tenant  in  tail,  with  remainder  to 

'such  persons,  and  for  such  estates,  as  he  should  limit  by  [  *359  J 
indenture,  and  for  want  of  such  limitation,  to  several 
persons  in  strict  settlement,  with  the  reversion  to  his  own  right 
-  heirs,  with  a  proviso  that  upon  tender  of  5s.  he  might  revoke 
those  uses  and  limit  others.  By  a  deed  reciting  the  uses  of  the 
settlement  and  the  proviso  in  it,  he  made  a  new  limitation  to  him- 
self in  tail,  with  remainder  over,  "  according  to  his  power  and 
the  clause  in  the  settlement."  He  did  not  tender  the  5s.,  and 
the  execution  of  the  power  was  excepted  to.  But  the  exception 
was  clearly  disallowed,  both  for  that  he  had  a  double  power  by 
the  first  indenture ;  the  one  to  limit  other  uses  to  such  persons 
and  for  such  estates  as  he  pleased,  the  other  to  revoke  the  uses 
limited  by  the  first  indenture,  and  to  limit  new  uses.  And  where 
he  limits  uses  generally  which  cannot  stand  by  the»power  reserved 
by  the  proviso,  for  lack  of  tender,  the  law  will  refer  the  limita- 


(x)  Guy  T.  Dormer,  Eaym.  295;  and  see  3  Cha.  Ca.  91. 

(j)  Countess  of  Rosoomraon  t.  Fowke,  4  Bro.  P.  C.  523. 

(a)  Al.  81;  Fitzgerald  v.  Fauoonberge,  Fitz.  207. 

(I)  Mr.  Powell,  Pow.  p.  115,  says,  that  this  point  happened  not  to  be  material,  as 
the  event  of  this  case  would  have  been  the  same  whether  the  revocation  had  been 
good  or  not.  The  case,  however,  appears  to  have  depended  on  this  point  solely. 
There  was  a  term  of  five  years,  which  the  jury  found  had  expired.  Perhaps  Mr;  P. 
■was  led  to  think  this  referred  to  a  fine  levied,  and  that  a  title  was  gained  by  non-claim. 
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tion  of  the  power  he  had  to  limit  other  uses  ;  and  secondly,  for 
that  the  second  limitation  is  expressly  made  "  according  to  his 
power,"  which  refers  to  that  power  which  he  pursued. 

It  will  be  seen  that  the  first  power  did  not  overreach  his  estate 
tail  limited  by  the  settlement,  but  that  was  unimportant  (except 
as  evidence  to  his  intention  to  exercise  the  general  power  of  revo- 
cation,) because  he  re-limited  the  estate  to  himself  in  tail. 

10.  But  where  a  man  having  several  powers  refers  to  some, 
and  executes  them  formally,  that  is  an  argument  against  any  other 
power  being  executed  by  general  comprehensive  words  in  the 
same  instrument,  (a) 

11.  In  Trollope  v.  Linton, (&)  where  the  testator  had  two  powers, 
one  over  his  own  estate,  and  another  over  his  wife's,  his  will  was 
deemed  an  execution  of  both,  although  he  recited  the  former  and 

not  the  latter,  as  an  intention  appeared  to  exercise 
[  *360  ]  them  both,  and  he  professed  to  act  in  'exercise  of  any 

power  he  had.  The  case  was  a  peculiar  one.  By  mar- 
riage articles  the  real  estate  of  the  wife  (who  was  an  infant,  and 
whose  real  estate  therefore  was  not  bound)  was  agreed  to  be 
settled  to  certain  uses,  including  a  full  exclusive  power  in  the 
husband  to  appoint  to  the  children,  and  the  estate  was  settled  on 
them  in  default  of  appointment ;  and  her  leasehold  estates  were 
agreed  to  be  settled  to  the  same  uses  in  the  usual  way.  By  other 
articles  his  estate  was  agreed  to  he  settled,  but  the  sons  took 
estates  tail,  not  subject  to  be  defeated  by  any  appointment.  In 
default  of  issue  a  general  power  of  appointment  was  reserved  to 
the  husband.  The  leaseholds  were  held  to  be  well  settled  in 
equity,  so  that  the  husband  had  powers,  although  very  different 
ones,  over  two  estates,  viz.  his  own  real  estate,  and  his  wife's 
leasehold  estates,  and  a  power  was  agreed  to  be  reserved  to  him 
over  her  real  estate.  By  his  will  he  gave  her  a  limited  interest 
in  his  mansion-house,  and  then  recited  the  articles  for  settling  his 
estate,  and  the  power  of  appointment  thereby  reserved  to  him, 
which  he  described  "  as  a  power  intended  to  be  exercised  by  that 
his  will ;"  but  he  did  not  at  all  refer  to  the  artides  for  the  settle- 
ment of  his  wife's  estate,  or  his  power  under  them.    He  then 

(a)  Attorney-General  v.  Vigor,  8  Ves.  jun.  256.    See  MaundreU  v.  Maundrell,  10 
Ves.  jun.  246.  / 

(fi)  1  Sim.  &  Stu.  477. 
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devised  to  his  wife  part  of  her  property  comprised  in  the  articles, 
without  noticing  that  fact ;  and  then,  by  virtue  of  every  power 
enabling  him  in  that  behalf,  ho  devised  all  the  estates  comprised 
in  his  own  articles,  and  all  other  the  manors,  hereditaments  and 
real  estate  belonging  to  him,  or  over  which  he  had  a  power  of 
appointment,  to  the  use  of  trustees  for  500  years,  to  raise  portions 
for  his  younger  children,  and  subject  thereto,  he  gave  all  his- 
estates  to  such  uses  and  trusts,  and  with  such  powers,  as  by  the 
said  articles  (referring  to  his  own)  were  limited  and  declared,  or 
as  near  thereto  as  circumstances  would  admit.  And  he  directed 
that  all  persons  claiming  any  benefit  under  his  will,  should,  under 
the  doctrine  of  election,  be  bound  to  give  effect  to  every  disposi- 
tion contained  in  it. 

The  widow  elected  to  take  her  real  estates  "against 
the  *will :  but  as  it  was  held  that  the  leaseholds  were  [  *361  j 
bound  byit,  it  became  necessary  to  decide  whether  the 
will  operated  as  an  execution  of  the  power  over  her  estates ;  and 
that  point  was  also  argued  in  order  to  ascertain  whether  a  case 
of  election  was  raised,  for  of  course  no  election  was  raised  unless 
an  intention  appeared  to  dispose  of  her  estate.  In  favour  of  the 
intention  t£ere  was  an  actual  disposition,  although  in  her  own 
favour,  of  part  of  her  property ;  and  the  first  charge  created,  viz. 
for  children's  portions,  was  authorized  by  the  power  in  her  arti- 
cles. On  the  other  hand,  the  power  over  his  own  estates  was 
fully  exercised,  and  the  estate  expressly  devised  by  its  description, 
although  to  uses  not  warranted  by  it :  whereas  the  power  over 
hers  was  not  referred  to,  and  although  every  other  power  was 
referred  to,  yet  general  words  only  were  used  in  the  description, 
and  the  further  uses  were  not  warranted  by  the  power  over  her 
estate ;  and  the  difiiculty  as  to  the  words  passing  her  estate,  was 
increased  by  the  circumstance  that  ho  had,  after  the  marriage  and 
before  his  will,  purchased  real  estates,  which  the  report  states 
"  were  conveyed  to  the  usual  uses  to  bar  dower,"  by  which  we 
are  no  doubt  to  understand  that  he  had  a  general  power  of 
appointment  over  them.  ,  The  Vicq-Chancellor  (Sir  John  Leach,) 
however,  held  that  the  circumstance  of  the  testator  having  recited 
the  power  of  appointment  over  his  own  estate  in  hcec  verba,  and 
yet  made  a  disposition  inconsistent  with  that  power,  and  the 
expression  that  all  persons  claiming  any  benefit  under  his  will 

Vol.  I.  36 
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should  be  bound  by  the  doctrine  of  election  to  give  effect  to  all 
the  dispositions  in  his  will,  afforded  evidence  of  intention  against 
the  argument  for  excluding  the  wife's  estate  from  the  operation 
of  the  power. 

12.  And  in  a  later  case,(c)  where  a  father  had  a  power  to 
appoint  amongst  his  children  3,000/.,  secured  by  his  own  covenant, 

and  also  freehold  estates,  of  which  he  was  tenant  for  life 
[  *362  ]  *under  another  settlement,  and  had  real- and  personal 

property  of  his  own,((/)<he,  by  his  will,  first  directed 
all  his  debts,  funeral  and  testamentary  expenses,  to  be  paid ;  then, 
"  by  virtue  of  all  powers  and  authorities  enabling  him  thereto," 
he  devised  all  his  messuages,  lands,  &c.  and  real  estates,  to  his 
two  sons,  their  heirs,  &c.,  to  sell;  and  he  gave  to  them,  their 
executors,  administrators  and  assigns,  all  the  rest  of  his  moneys, 
&c.,  and  personal  estate  and  effects,  to  sell;  and  then  bis  debts, 
&c.  were  to  be  paid,  and  the  residue  to  be  invested  for  his  chil- 
dren. Some  of  the  gifts  exceeded  the  power ;  and  he  directed 
his  children  to  accept  the  provision  in  satisfaction  of  the  settle- 
ment  made  upon  his  marriage,  or  any  appointment  under  it,  or 
any  subsisting  deed.  The  Master  of  the  Rolls  held  the  will  to  be 
an  execution  of  both  the  powers.  He  considered  the  words  "  by 
virtue  of  all  powers,"  &c.,  as  manifesting  a  plain  intention  to  pass 
all  estates  which  he  could  affect,  by  virtue  of  any  j^ower  vested  in 
him.  The  excess  in  the  execution  he  considered  did  not  show  a 
contrary  intention.  As  to  the  clause  which  directed  that  the 
provisions  made  by  his  will  should  be  taken  in  satisfaction  of  every 
benefit  to  which  his  children  might  be  entitled  under  the  settle- 
ment, this  clause  proved  that  he  had  the,  settlement  in  contempla- 
tion, and  the  meaning  was,  though  awkwardly  expressed,  that 
this  being  an  exercise  of  his  power  under  this  settlement,  it  must 
be  taken  by  the  children  as  a  satisfaction  of  all  benefit  intended 
for  them  by  his  settlement.  There  was,  as  to  the  present  question, 
no  difference  between  the  estates  subject  to  the  power,  and  the 
3000/.  subject  to  the  power,  inasmuch  as  a  subsequent  part  of  th& 
will  applied  generally  to  all  personal  estate.  (I) 

(c)  Bailey  v.  Lloyd,  5  Russ.  330.    See  Pidgely  v.  Pidgely,  1  Col.  255,  wbich  case 
did  not  Ml  within  the  1  Vict.  c.  26,  s.  27. 

(d)  See  5  Russ.  342. 

(I)  The  3,000Z,  remained  to  be  paid  under  the  father  (Lloyd's)  covenant.    The  real 
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*13.  And  if  an  estate  be  settled  to  uses  with  a  power  [  *363  ] 
of  revocation,  and  afterwards  another  estate  be  devised 
to  the  uses  declared  by  the  settlement  of  the  settled  estates,  an 
execution  of  the  power  of  revocation  in  the  settlement  will  not 
affect  the  devise  by  reference  to  the  estate  in  the  will.(e) 

14.  If  a  person  having  real  estate  of  his  own,  and  a  power  of 
revocation  and  new  appointment  over  a  settled  estate,  reserved 
by  himself  upon  an  appointment  made  by  himself  under  a  power, 
make  a  devise  which  passes  only  the  real  estate  not  subject  to 
the  power,  a  clause  in  the  will  revoking  all  former  wills,  testa- 
mentary appointments  and  papers,  will  not  revoke  the  appoint- 
ment by  the  deed,  although  the  estates  thereby  appointed  were  not 
to  arise  till  his  own  death,  and  although  the  effect  of  the  revoca- 
tion would  be  to  revest  in  him  the  fee  under  the  original  settle- 
ment, which  wojuld  pass  by  the  devise  in  the  will.(/) 

15.  And  although  the  funds  in  a  residuary  gift  in  a  will  are 
constituted  partly  of  funds  over  which  the  testator  has  a  power, 
and  partly  of  funds  his  own  property,  yet  a  codicil,  noticing  that 
the  testator  had  given  "  the  residue  of  his  estate"  to  the  legatee, 
and  a  revocation  of  the  bequest,  and  a  gift  of  "  the  residue  of  my 
estate  and  effects"  unto  another  legatee,  will  not  operate  on  the 
gift  in  the  will,  as  far  as  that  was  an  execution  of  the  power,  but 
the  residuary  legatee  will  still  remain  entitled  to  that 
fund.(g-) 

*16.  Where  the  introductory  words  in  a  will  purport  [  *364  ] 
that  the  will  is  made  only  by  force  of  the  power,  every 

(e)  Per  Lord  Bldon  in  Jones  v.  Wilkinson,  Lino.  Inn  Hall,  22  June  1813,  MS. 
estate  was  settled  by  the  wife's  father.  Upon  the  marriage  of  one  of  Lloyd's  daugh- 
ters, l-7th  of  both  the  estates  and  the  3,000/.  was  appointed  to  her  and  settled,  and. 
Lloyd  covenanted  to  place  her  on  an  equality  with  his  other  children.  Lloyd  no  doubt 
intended,  as  he  expressed,  to  exercise  his  power  over  the  real  estate,  although  he 
called  them  all  his  estates,  which,  as  he  was  tenant  for  life  of  them,  was  in  a  limited 
sense  correct ;  but  he  made  no  mention  of  any  power  in  disposing  of  his  personal 
estate.  He  probably  intended  to  dispose  only  of  his  own  personal  estate,  discharged^ 
of  the  3,000/.  which  he  intended  should  be  satisfied  by  the  gift  of  his  personal  estate, 
which  of  course  in  effect  included  the  3,000/.  ■  This  explains  the  clause  as  to  satis- 
faction. 

(/  )  Hongham  v.  Sandys,  2  Sim.  95.  See  pp.  147,  148.  The  clause  is  not  stated 
in  the  report. 

(g-)  Roach  V.  Haynes,  6  Ves.  jun.  153;  8  Ves.  jun.  584,  (where  the  facts  are  cor- 
rectly stated.)  Gut  the  case  is  a  peculiar  and  doubtful  one.  Lord  Eldon's  view  in  8 
Ves.  692,  was  perhaps  the  true  one. 
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clause  is  to  be  referred  to  the  power,  if  that  construction  is  neces- 
sary to  effect  the  intention.  (A) 

17.  .But  although  a  will  be  expressed  to  be  made  in  pursuance 
of  the  power,  jQi  if  the  testator  appears  to  dispose  of  his  own 
property  only,  the  power  will  not  be  executed  by  the  will. 

This  was  decided  in  Lawson  v.  Lawson,(i)  where  the  husband 
and  wife  being  seised  in  fee  of  a  copyhold  estate,  settled  it  to  cer- 
tain uses,  with  a  power  of  revocation,  which  they  exercised,  and 
vested  the  estate  in  trustees  in  trust  for  the  husband  for  life,  re- 
mainder for  the  wife  during  her  widowhood  (and  20^.  a  year  for 
her  if  she  married  again,)  remainder  for  such  uses,  &c.,  as  the 
husband  should  appoint  amongst  their  children.  He  had  purchas- 
ed other  copyholds  of  the  same  manor,  which  were  surrendered  to 
trustees  in  trust  for  such  uses,  &c.  as  he  should  appoint  by  his 
will,  with  three  witnesses,  and  in  default  of  such  appointment,  in 
trust  for  him,  his  heirs,  &c.;(I)  and  he  was  seised  of  freehold  and 
other  copyhold  estates.  By  his  will,  after  reciting  tha/t  he  had  sur- 
rendered his  copyhold  messuages,  &c  and  all  other  his  messuages, 
&c.,  of  what  tenure  sover,  to  trustees,  in  trust  for  such  trusts,  in- 
tents and  purposes  as  he  should  declare  by  his  last  will  and  testa- 
ment in  writing ;  therefore,  in  pursuance  of  the  power  given 
him, (A)  he  devised  all  his  copyhold  messuages,  &c.,  and  all  other 
his  messuages,  l^nds  and  hereditaments  situate  within  the  manors, 
&c.,  or  elsewhere  in  the  said  County  of  Durham, (A)  to  his  wife  and 
others,  and  their  heirs,  &c.  as  trustees  for  several  purposes  therein 
contained,  subject  nevertheless  to  the  estate  therein- 
[  *365  ]  after  directed  to  his  wife,  of  his  messuage,  &c.,  "also  to 
her  claim  forth  a/nd  ovt  of  her  own  estate,  by  virtue  of 
the  said  settlement  made  thereof  after  marriage :  in  trust  that  his 
trustee  should  raise  and  pay  certain  sums  to  his  sons  and  a  grand- 
son, also  to  raise  300/.  among  his  children  or  a  grandson,  as  his 
wife  should  appoint ;  then  to  permit  his  wife  to  take  the  rents  for 
life,  and  then  to  his  sons  and  their  issue  in  strict  settlement.  The 
Master  reported  that  the  estate  in  settlement  passed  by  the  will ; 
but  Lord  Thurlow,  according  to  Brown's  report,  overruled  the 

(h)  Monk -v.  Mawdsley,  1  Sim.  286. 
(i)  3  Bro.  C.  C.  272. 
(fr)  Reg.  Lib. 
.  (I)  This  is  according  to  the  Register's  book. 
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Master's  report.  He  said  that  general  words  of  gift  will  apply  to 
a  power  where  the  testator  could  not  give  the  property  otherwise 
than  by  vii'tue  of  the  power,  but  words  of  gift  do  not  in  general 
apply  to  the  execution  of  a  power.  In  the  beginning  of  this  will, 
the  testator  moans  to  dispose  of  his  ovm  estates  in  opposition  to 
his  wife's  which  he  calls  her  own  estates,  which  contrasts  the 
two.  If  he  meant  this  as  an  execution  of  the  power,  he  must 
have  supposed  the  power  extended  to  a  disposition  to  grand-chil- 
dren. If  this  was  to  be  held  to  be  an  execution  of  the  power,  it 
would  go. beyond  any  of  the  cases. 

18.  It  seems  difficult  to  acquiesce  in  this  decision.  The  terms 
of  the  will  were  sufficient  to  include  the  estates  in  the  settleinent ; 
and  where  he  contrasts  his  estates  with  what  he  called  her  own, 
it  was  for  the  purpose  of  referring  to  the  several  interests  she  was 
to  take  in  the  several  properties  he  was  then  disposing  of,  viz.,  a 
life  estate  in  his  own  property,  and  the  interest  limited  to  her  by 
the  settlement  out  of  the  settled  property.  The  reference  would 
have  been  improper  if  he  had  not  been  disposing  of  the  settled 
estate,  but  was  quite  proper  as  he  was  making  a  disposition  of  it. 
The  circumstance  that  he  provided  for  his  grandson,  which  the  • 
power  did  not  authorize,  was  entitled  to  no  weight,  for  he  was 
also  disposing  of  other  property  which  he  could  give  to  the  grand- 
son. It  is  rare  that  in  a  general  disposition  of  property  within  a 
special  power,  and  property  belonging  to  the  testator, 

some  objects  are  not  introduced  which  the  *power  does  [  *366  j 
not  embrace  ;  but  that,  as  we  have  seen,  does  not  pre- 
vent the  will  from  operating,  as  far  as  it  may,  as  an  execution  of 
the  power. 

The  case  appears  by  the  Register's  book,  to  which  reference 
has  been  made,  to  be  more  strongly  in  favour  of  the  execution  of 
the  power  than  it  appears  by  the  report ;  and  '  by  a  note  to  the 
new  edition  of  Brown,  we  learn  that  Lord  Thurlow,  although  he 
expressed  an  opinion  on  the  case,  did  not  decide  the  point,  but 
directed  an  issue  whether  the  estates  passed  by  the  will  of  the  tes- 
tator according  to  the  custom  of  the  manor  whereof  the  same  was 
holden.  I  do  not  understand  why  the  issue  was  so  framed :  no 
further  proceedings  are  stated  by  either  of  the  learned  editors  of 
Brown. 

19.  Where  trusts  are  raised  with  a  power  of  revocation,  the 

35* 
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settlement  will  not  bo  defeated  by  the  mere  act  of  the  trustee  re- 
conveying  to  the  settlor.  (Z) 

20.  So  where  an  executrix,  who  was  tenant  for  life  of  a  college- 
lease  under  the  will,  with  a  power  to  appoint  the  estate  by  deed 
or  will,  with  a  gift  over  in  default  of  appointment  to  a  stranger, 
renewed  the  leases  at  her  own  expense,  it  was  held  that  the  re- 
newals did  not  operate  as  an  appointment  in  her  own  favour.  It 
did  not  appear  whether  she  had  executed  counterparts  of  the 
leases.  But  if  she  had  been  tenant«for  life  only,  the  renewal  of 
the  leases  would  after  her  death  have  enured  to  the  benefit  of  the 
devisee  in  remainder ;  and  it  was  held  that  the  renewals,  suppos- 
ing counterparts  were  executed,  could  not  amount  to  an  appoint- 
ment by  her  in  her  own  favour  ;  for  acts  of  ownership  by  a  tenant 
for  life,  with  a  power,  do  not  make  him  owner,  unless  they  are 
■such  acts  as  are  prescribed  by  the  power  for  vesting  the  proper- 
ty, (m) 

21.  Again,  where  under  a  will  a  widow  was  tenant,  for  life  of 

all  the  personal  estate,  and  after  her  death  one  moiety 
[  *367  j  "was  to  be  at  her  entire  disposal  either  by  will  or  other- 
wise, and  the  other  moiety  was  given  over,  and  she  was 
'made  executrix  ; (I)  she  converted  Three  per  Cents.  Consols — 
the  bulk  of  the  property — into  Long  Annuities  in  her  own  name, 
and  the  Court  held  that  the  act  did  not  amount  to  an  execution 
of  the  pbwer,  the  conversion  being  plainly  made  to  increase  her 
income,  (w)  It  may  be  observed,  that  she  actually  did  by  this 
conversion  increase  her  income ;  she  therefore  consumed  a  part 
of  the  capital,  as  she  had  a  right  to  do,  and  to  that  extent  her 
acts  amounted  to  an  appointment. 

22.,  But  if  the  tenant  for  life,  with  such  a  power,  file  a  bill 
for  a  transfer  of  the  fund  where  it  is  vested  in  trustees,  the  de- 
mand by  the  bill  is  a  suf&cient  indication  of  intention  to  take  the 
fund,  and  the  Court  will  decree  the  transfer  without  the  execu. 
tion  of  a  formal  appointment  in  writing,  (o) 

23.  Where,  however,  the  power  is  not  referred  to,  the  pro- 

(0  Ellison  v.  Ellison,  6  Ves.  jun.  656. 
(m)  Brookman  v.  Hales,  2  Ves.  &  Bea.  45. 
(n)  Beigh  v.  Seymour,  4  Rusa.  263. 

(0)  Irwin  v.  Farrar,  19  Ves.  jun.  86;  HoUoway  v.  Clarkson,  2  Hare,  521. 

(1)  TJiis  is  not  stated,  but  she  must  have  been  personal  representative. 
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perty  comprised  in  it  must  be  mentioned,  so  as  to  manifest  that 
the  disposition  was  intended  to  operate  over  it ;  the  donee  must 
do  such  an  act  as  shows  that  he  has  in  view  the  thing  o£  which 
he  had  a  power  to  dispose. (p) 

24.  This  rule  was  universal.  But  now,  by  the  1  Vict.  c. 
26, (^)  a  general  devise  of  the  real  estate  of  the  testator,  or  of 
the  real  estate  of  the  testator  in  any  place,  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  is  to  be  construed  to  include  any  real  estate,  or 
any  real  estate  to  which  such  description  shall  extend  (as  the 
case  may  be)  which  he  shall  have  power  to  appoint 

in  any  manner  he  may  think  proper,  and  is  to  *operate  [  *368  ] 
an  execution  of  such  power,  unless  a  contrary  intention 
shall  appear  by  the  will.  And  in  like  manner  a  bequest  of  the 
personal  estate  of  the  testator,  or  any  bequest  of  personal  estate 
described  in  a  general  manner,  is  to  be  construed  to  include  any 
personal  estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be)  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  is  to  operate  as 
an  execution  of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  will. 

25.  This  provision,  it  has  been  observed,  as  regards  real  estate 
only,  expresses  the  rule  of  law  where  there  is  no  other  estate  to 
satisfy  the  words.  But  (as  we  shall  presently  see)  where  a  man 
has  fee-simple  estates,  and  a  power  over  other  estates,  and  makes 
a  general  devise  of  his  real  estates,  or  having  general  personal, 
estate,  and  a  power  over  personalty,  makes  a  general  bequest  of 
his  personal  estate,  the  rule  of  law  is  altered,  for  before  this  stat- 
ute an  intention  apparent  on  the  face  of  the  will  to  includB  the 
property  in  the  power  was  required,  in  order  to  pass  it  by  the 
will,  whereas  it  will  now  pass  by  such  general  devise  or  bequest, 
unless  a  contrwry  intention  appears  by  the  will.  Where,  there- 
fore, it  is  not  intended  to  exercise  a  general  power,  the  intention 

(p)  See  1  Atk.  560;  2  Bro.  C.  C.  303;  3  Ves.  jun.  301;  Lowaon  v.  Lowson,  3  Bro. 
C.  f!.  272;  M'Leroth  v.  Bacon,  5  Ves.  jun.  159;  Dillon  v.  Dillon,  1  Ball  &  Beatty, 
77;  Maples  v.  Brown,  2  Sim.  327;  Hanloke  v.  Gell,  1  Russ.  &  Myl.  515;  Sloane  t. 
Cadogan,  App.  No.  9,  as  to  the  point  on  the  power. 

(3)  See.  27. 
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to  exclude  the  property  should  be   stated  on  the   face  of  the 
will.(r) 

26.  But  the  statutable  provision  extends  to  such  cases  only 
where  the  testator  has  power  to  appoint  "in  any  manner  he  may 
think  proper."'  General  powfers  only,  therefore,  are  within  the 
statute,  and  a  general  power  of  disposition  is  for  this  purpose 
deemed  equivalent  to  a;  fee.  A  general  devise  standing  un- 
explained will  now  pass  the  fee-simple  estates,  and  estates  over 
which  the  testator  has  a  general  ^ower;  the  former  wiU  pass 
under  the  general  provision"  in  the  statute,  the  latter  under  the 
special  clause  :  the  rule  will  in  like  manner  prevail  as  to  personal 

estate. (s) 
[  *369  ]     *27.  It  has  been  observed  that  the  expression  in  the 

statute,  real  estate,  "  which  the  testator  may  have  power 
to  appoint  in  any  manner  he  may  think  proper,"  is  ambiguous, 
but  it  refers  to  the  extent  of  his  power  of  disposition  iii  regard 
to  the  objects,  and  does  not  require  that  the  mode  by  which  he 
may  appoint  should  be  unrestrained.  Therefore,  although  a 
power  is  confined  to  a  will,  and  cannot  be  exercised  by  act  inter 
vivos^  and  consequently  the  property  cannot  be  appointed,  strictly 
speaking,  in  any  manner  the  donee  may  think  proper,  yet  the 
power  falls  within  the  provisions  of  the  act,  for  the  will  is  an  in- 
strument within  the  provisions  of  the  statute,  by  which  instrument 
the  donee  may  appoint  in  any  manner  he  may  think  proper,  (i) 

28.  Thus  the  law  then  stands  as  to  general  powers,  but  as  to 
particular  power,  for  example,  a  power  to  appoint  an  estate  to 
children,  or  to  charge  portions  for  younger  children,  the  statute 
does  not  apply  ;  they  therefore  depend  upon  the  old  rules,  which 
we  are  now  further  to  examine,  bearing  in  mind  that  as'to  such 
powers  we  are  still  considering  what  will  amount  to  an  execution 
where  the  donee  of  the  power  has  not  "an  interest. 

29.  This  question  mostly  arises  upon  wills.  It  is  firmly  settled 
that  a  mere  general  devise  or  bequest,  however  unlimited  in  terms 
will  not  comprehend,  the  subject  of  the  power  unless  it  refer  to 
the  subject,  or  to  the.  power  itself,  or  generally  to  any  power 
vested  in  the  testator,  (m) 

(r)  H.  Sugd.  Wills,  83;  see  s.8,  post. 

(s)  Id.  83,  84.  (0  H.  Sugd.  Wills,  84. 

(m)  MoultouT.  Hutchinson,  1  Atk.  558;  Ex  parte  CaswoU,  1  Atk.  559;  Andrews 
v.  Emmott,  2  Bro.  C.  C.  297;  Buoklandv.  Barton,  2H.  Blackst.  186;  Blake  v.  Bun- 
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30.  In  the  case  of  Churchill  v.  Dibben,  it  appears  by  the 
Registrar's  book,  that  in  a   settlement,  a  term  of  five  hundred 

'  years  was  created  upon  a  trust  to  raise  1,000/.  and  pay  the  same 
as  Elizabeth  Brown,  the  intended  wife,  should  by  deed 
or  *will  appoiijt,  and  in  default  thereof  to  be  paid  to  [  *370  ] 
her  executors  or  administrators.  By  her  will  she  gave 
some  estates  which  she  had  power  to  dispose  of  to  different  per- 
sons, and  after  giving  some  pecuniary  legacies,  she  "  gave  all  the 
rest  of  her  goods,  chattels,  estates,  and.  estate  whatsoever,  un- 
disposed of,"  unto  A.,  hi«  heirs,  executors,,  administrators,  and 
assigns.  It  was  declared  by  the  decree,  that  as  to  this  sum 
of  1,000Z.  the  said  testatrix  having  made  no  particular  appoint- 
ment thereof,  the  same  will  belong  to  the  defendant,  her  execu- 
tor, (x) 

31.  Lord  Hardwicke,  according  to  the  report  recently  publish- 
ed,(3/)  said,  9,8  she  had  made  a  will  and  named  an  executor, 
though  no  particular  appointment  of  this  money,  it  was  insisted 
it  should  go  to  the  executor  ;  on  the  other  side  it  was  contended, 
as  there  was  no  particular  appointment  of  it,  it  was  to  go  to  her 
general  representative,  her  husband,  not  to  her  executor,  who  was 
made  such  for  a  particular  purpose  only.  He  thought  there  was 
no- ground  for  this  :  a  feme  covert  with  the  consent  of  her  husband 
may  make  a  will,  and  that  will,  according  to  late  cases  in  the' 
Spiritual  Coui-t,  will  have  probate,  and  the  executor  then  become 
full  and  complete  representative ;  for  the  husband  cannot  have 
administration.  The  money  belonged  then  to  the  executor,  and 
became  part  of  her  assets. 

32.  Slight  circumstances  of  conformity  or  reference  will  not 
amount  to  a  sufficient  indication  of  the  intention :  where  the  pow- 
er is  given  to  the  husband  after  the  death  of  his  wife,  and  he 
makes  a  general  disposition,  to  take  effect  after  his  wife's  death, 
that  will  not  of  itself  be  deemed  evidence  of  his  intention  to  exe- 
cute the  power  :(2r)  if  the  subject  of  the  power  be  three  per  cent. 

bury,  1  Vea.  Jan.  525;  Halea  v.  Margerum,  3  Ves.  jun.  209;  Langham  v.  Nenny,  3 
Ve3.  jun.  467;  Croft  v.  Slee,  4  Ves.  jun.  60;  Nannocb  v.  Horton,  7  Ves.  jun,  398; 
Bennet  V.  Aburrow,  8  Ves.  jun,  609;  BracHiy  v.  Westcott,   13  Ves.  jun.  445;  Doe 
V.  Bird,  11  East,  49;  Lowes  v,  Haokward,  18  Ves.  jun.  1G8. 
'  (x)  Reg.  Lib.  A.  1753,  fol.  252;  and  see  Tempess  v.  Sabine,  App.  No.  10,  MS. 

(j/)  2d  Lord  Kenyon,  2d  part,  68. 

(?)  Andrews  v,  Emmott,  2  Bro.  C.  C.  207;  Bennett  v.  Aburrow,  ubi  sup. 
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consols,  and  the  testator  give  some  thi-ee  per  cent,  coa- 
[  *371  ]    sols  as  pecuniary  legacies,  the  stock  *subject  to  the 

power  will  not,  on  that  ground  alone,  pass  :(a)  the  in- 
strument being  executed  in  the  manner  required  by  the  power 
goes  for  nothing  ;(6)  nor  can  the  Court  act  on  the  fact  of  there 
not  being  sufficient  to  pay  legacies  given  by  the  will  without  the 
property  over  which  the  testator  had  a  power  of  disposition  ;(c) 
nor  is  it  material,  according  to  some  authorities,  that  the  precise 
sum  over  which  the  po^er  rides  i*  given,  and  there  is  no  other 
fund.(c^)  This  is  the  strongest  instance  of  the  rule  that  can  be 
put,  if  such  be  the  law.  Parol  evidence  cannot  be  received  of 
the  testator's  intention  to  exercise  his  power.(e) 

33.  Some  of  the  cases  which  are  now  treated  as  having  estab- 
lished an  inflexible  rule,  great  Judges  have  taken  pains  to  distin- 
guish. Lord  Rosslyn  referred  the  judgment  in  Andrews  v. 
Bmmott  to  the  particular  circumstances  in  that  casg,  which  cer- 
tainly went  far  to  show  that  the  power  was  not  intended  to  be 
executed.  (/)  Lord  Alvanley  stated  the  true  rule,  as  establish- 
ed by  Andrews  v.  Emmott  to  be,  that  to  execute  a  power  there 
must  be  a  direct  reference  to  it,  or  a  clear  reference  to  the  subject, 
or  something  upon  the  face  of  the  will,  or,  independent  of  it, 
some  circumstance  which  shows  the  testator  could  not  have  made 
that  disposition  without  having  intended  to  comprehend  the  sub- 
ject of  the  power,  (g")  The  case  of  Langham  and  Nenny  is  an 
instance  where  the  intention  would  no  doubt  have  been  defeated' 
if  a  general  bequest  had  operated  as  an  execution  of  the  power  ; 

for  there  is  no  reason  to  suppose  that  the  husband  had 
[  *372  ]  his  wife's  property  in  view, (A)  and  Lord  *Alyanley 

stated,  that  in  his  opinion  the  testator  did  not  mean  to 
include  it  under  the  words  "  my  estate." 

(u)  Nanuook  v.  Horton,  ubi  sup. 

(i)  Andrews  v  Emmott,  2  Bro.  C.  C.  297. 

(c)  S.  C. 

(rf)  .Tones  v.  Taoker,  2  Mer.  533.  See  Jones  v.  Curry,  1  Swanst.  66;  1  Wils.  Ch. 
Rep.  24;  Webb  v.  Honour,  1  Jac;  &  Walk.  352;  and  see  Forbes  v.  Ball,  3  Mer.  437; 
Lownds  V.  Lownds,  1  You.  &  Jerv.445., 

(c)  Moulton  v.  Hutchinson,  1  Atk.  58;  Standen  v.  Standen,  2  Vea.  jun.  5S9. 

(/)  2  Ves.  jun.  598;  and  see  3  Vos.  jun.  -170. 

is)  3  Ves.  jun.  301. 

(ft)  3  Ves.  jun.  467. 
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34.  Lord  Alvanley  stated  Ms  perfect  concurrence  with  Standen 
V.  Standen,  which  we  shall  presently  consider,  and  that  he  was 
much  inclined  to  construe  the  execution  of  powers,  particularly 
where  they  are  unconiSned,  as  liberally  as  may  be,  still  conforming 
to  the  rules  laid  down.  Sir  William  Grant  said,  it  was  always  a 
question  of  intention  whether  the  party  meant  to  exercise  the 
power  or  not.  Formerly  U  was  sometimes  required  that  there 
should  be  an  express  reference  to  the  power.  But  that  is  not 
necessary  noiv.  The  intention  may  be  ooUected  from  other  cir- 
cumstances ;  as  that  the  will  includes  something  the  party  had  not 
otherwise  than  under  the  power  ;  that  a  part  of  the  will  would 
be  wholly  inoperative  unless  applied  to  the  power,  (t) 

35.  Although  the  rule  is  well  settled,  yet  it  is  difficult  to  recon- 
cile the  cases.  In  Jones  v.  Tucker, (A;)  a  woman  was  tenant  for 
life  of  a  small  estate,  which  at  her  death  was  to  be  sold,  and  100^. 
paid  to  such  person  or  persons  as  she  should  by  her  last  will  ap- 
point. By  her  will  she  gave  "  the  sum  of  100^.,  likewise  the 
whole  of  my  household  furniture,  plate,  and  linen,  &c."  to  a  lega- 
tee, whom  she  appointed  executor,  and  directed  what  rent  was 
due  to  her  should  discharge  her  rent  and  funeral.  It  was  assumed 
that  the  testatrix  had  no  property  except  the  furniture,  &c., 
which  sold  but  for  a  few  poiinds,  which  were  applied  for  her  fune- 
ral ;  but  Sir  W.  Grant  held,  that  the  power  was  not  well  execu- 
ted. '  He  said,  that  if  a  person  having  no  property  at  all,  and 
only  a  power  over  a  certain  sum  of  money,  give  that  single  sum, 
little  doubt  can  arise  as  to  the  intention.  But  he  thought  that 
the  Court  could  not  get  at  the  fact.  He  observed  that  she  had 
some  property.  Then  what,  ho  asked,  is  to  be  the  quantum  of 
property  that  shall  furnish  the  criterion  for  deciding  whether  a 
testator  making  a  bequest  is  or  is  not  exercising  a 

power  ?  It  is  not  like  the  *inquiry  whether  there  be  [  *373  ] 
anything  but  copyhold  to  answer  a  devise  of  land.  The 
question  there  was,  whether  there  was  anything  for  the  will  to 
operate  upon  at  the  time  it  was  made.  A  will  of  personalty 
speaks  at  the  death.  The  state  of  that  description  of  property 
at  the  time  of  the  will  does  not  furnish  the  same  evidence  as  to 
the  intention.    In  his  own  private  opinion,  he  thought  the  inten- 

(i)  8  Ve8.  jun.  616.  (.k)  2  Mer.  533. 
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tion  was  to  give  the  100^.  which  the  testatrix  had  a  power  to  dis- 
pose of;  but  he  did  not  conceive  that  he  could  judicially,  declare 
the  power  to  have  been  executed.' 

36.  In  a  previous  case  before  Lord  Eldon,(/)  where  he  held 
that  a  general  gift  of  three  per  cent,  consolidated  bank  stock,  not 
being  specific,  did  not  amount  to  an  execution  of  a  power  over 
the  like  stock  ;  he  drew  the  distinction  between  real  and  personal 
estate,  and  observed,  that  every  gift  of  land,  even  a  general 
residuary  devise,  is  specific  ;  only  Ifeat  to  which  the  party  is  en- 
titled at  the  time  can  pass. 

37.  In  Forbes  v.  Ball,(m)  a  testator  gave  to  his  wife  500^.,  and 
it  was  his  will  and  desire  that  she  should  dispose  of  the  same 
amongst  her  relations  as  she  by  will  might  think  proper ;  and  the 
residue  of  the  estate  was  given  to  her  for  life,  and  then  over.  By, 
her  will  she  gave  to  trustees  "  the  sum  of  500Z.,"  to  invest  it  for 
her  sister  for  life,  and  then  to  her  children  ;  and  she  made  her 
sister  residuary  legatee.  Sir  W.  Grant  held,  that  the  words  in 
the  testator's  will  raised  a  trust  for  the  wife's  relations,  subject  to 
her  appointment,  and  that  the  same  was  well  executed  by  her 
will  in  favour  of  her  sister  and  her  sister's  children. 

38.  If  this  case  can  stand  with  Jones  and  Tucker,  it  must  be 
on  the  ground  that  the  donee  of  the  power  was  a  trustee  of  the 
fund,  and  the  relations  were  entitled  to  the  fund  in  default  of 
appointment.     But  there  is  nothing  special  in  the  latter  circum- 
stance, and  the  former  can  scarcely  •  take  the  case  out 

[  *374  ]  of  the  common  rule.     Jones  v.  Tucker  would  *now  fall 
within  the  1  Vict.  c.  26,  s.  27,  the  power  being  a  gene- 
ral one. 

39.  In  some  of  the  cases  questions  have  arisen  whether  the 
particular  gifts  were  specific,  and  this  must  depend  upon  the 
general  law  as  to  what  amounts  to  a  specific  legacy. 

40.  In  Webb  v.  Honnor,(w)  a  will  directed  certain  property 
to  be  invested  in  the  public  funds  for  one  for  life,  and  then  as  he 
should  appoint  by  will,  and  in  default  of  appointment  to  his  chil- 
dren. The  investment  was  made  in  the  three  per  cent,  consols ; 
and  the  donee  by  his  will  gave  the  whole'of  his  personal  estate, 

(Z)  Nannoek  t.  Horton,  7  Ves.  jun.  391. 

(m)  3  Mer.  437. 

(fl)  1  Jao.  &  Walk.  352;  this  case  now  within  1  Viet.  c.  26,  s.  27. 
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consisting  of  money  invested  in  any  of  tlie  public  funds,  household 
fiirniture,  plate,  money,  watches,  trade,  and  the  whole  of  such 
property  as  he  might  be  in  possession  of  or  entitled  to  at  his 
decease,  to  his  wife,  and  the  gift  was  held  not  to  be  suflEiciently 
specific  to  pass  the  money  invested  in  the  public  funds,  which  was 
subject  to  the  power ;  and  the  Master  of  the  Rolls  (Sir  Thomas 
Plumer)  let  drop  some  expressions,  that  if  evidence  could  be  let 
in  to  show  that  he  had  no  such  funds  of  his  own,  and  supposing 
this  to  be  a  specific  bequest,  yet  the  .difficulty  would  remain 
whether  the  circumstances  established  an  intention  to  execute  the 
power.  But  if  the  gift  was  specific,  and  the  testator  had  no  other 
such  fund,  there  would  not,  it  is  apprehended,  have  been  much 
difficulty  in  the  case. 

41.  Accordingly,  in  Lownds  v.  Lownds,(o)  where  a  man  was 
tenant  for  life  of  a  sum  directed  to  be  invested  in  the  funds  (which 
was  done,)  with  a  general  power  of  appointment  by  will ;  he  by 
his  will  directed  5001.  to  be  sold  out  of  the  funds,  and  the  2,000i. 
to  remain  in  the  funds  during  his  wife's  life,  and  the  interest  to 
be  divided  amongst  his  wife,  and  his  son  and  daughter ;  and  he 
directed  that  1,000/.  should  remain  in  the  funds  for  his 
daughter  to  *receive  the  dividends  for  life,  and  then  to  [  *375  ] 
her  <;hildren ;  and  "  the  other  1,000/.  that  I  have  in  the 
funds,"  to  his  son  at  his  wife's  decease.     The  Chief  Baron  (Alex- 
ander) held,  that  the  will  was  a  good  execution  of  the  power. 
The  gift,  it  will  be  observed,  was  clearly  specific ;  and  although 
the  power  was  not  referred  to,  and  the  property  given  in  no 
respect  corresponded  with  its  actual  state  of  investment,  yet  the 
description  admitted  of  no  doubt,  for  the  sum  directed  to  be 
invested  was  a  moiety  of  6-20ths  of  20,000/.,  which  was  equal  to 
2,500/.  the  sum  disposed  of  by  the  will,  the  whole  of  which  was 
sufficiently  described  as  invested  in  the  funds,  and  1,000/.,  part 
of  it,  was  described  as  "  the  other  1,000/.  that  he  had  in  the 
funds."(I) 

(0)  1  You.  &  Jerv.  445;  and  see  Walker  v.  Maokie,  4  Russ.  76  et  infra;  Macker- 
ley  V.  Sison,  8  Sim.  561;  within  the  27th  sect,  of  1  Vict.  c.  26. 

(1)  Walker  v.  Laxton,  1  You.  &  Jer.  557,  decided  by  the  same  learned  Judge, 
admitted  of  no  doubt.  The  testatrix  recited  that  her  power  was  only  in  default  of 
issue,  and  then  she  proceeded  to  dispose  of  the  2,200/.,  the  fund,  amongst  certain 
persons  and  their  heirs.  Clearly  she  only  intended  them  to  be  paid  if  there  should 
be  a  default  of  issue. 

Vol.  I.  36 
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42.  In  a  case  where  a  man  had  vested  an  estate  in  trustees  to  ■ 
sell,  and  declared  that  the  purchase-money  should  become  part  of 
his  personal  estate  and  effects,  and  that  the  same  should  go  as  he 
should  appoint  by  deed  or  will,  executed  in  a  given  manner ;  and 
in  default  of  any  such  direction,  in  trust  for  his  right  heirs  in  fee ; 
a  will  made  the  same  day,  by  which  he  gave  certain  personal  pro- 
perty to  the  same  trustees  to  sell,  and  also  gave  to  them  "  all  his 
personal  estate  and  effects  whatsoever,"  except  as  thereinafter 
mentioned,  and  there  was  no  exception ;  was  held  not  to  include 
the  property  subject  to  the  power,  because  it  was  not  referred  to, 
and  the  Court  considered  the  particular  directions  in  the  will  as 
applying  only  to  the  specific  property  given  by  it.(j9) 

43.  And  even  where  the  power  is  confined  to  certain  objects, 

and  the  gift  is  in  favour  of  the  very  objects,  yet  if  it  is 
[  *376  J  *general  in  its  terms,  and  there  is  property  not  subject 

to  the  power  to  answer  the  description,  the  power  will 
not  be  deemed  to  be  well  executed,  and  the  more  especially  if  the 
power  is  exceeded,  and  the  excess  will  not  be  considered  as  relat- 
ing to  the  property  not  within  the  power  so  as  to  enable  both  of 
the  properties  to  pass  by  the  disposition.  Thus  in  Doe  v.  Bird,(g') 
a  man  was  under  his  marriage  settlement  tenant  for  life  of  an 
estate,  with  a  power  to  appoint  to  the  children  for  such  estates, 
<fec.,  as  he  should  think  fit,  and  he  had  an  estate  in  fee  of  his  own, 
and  by  his  will  he  gave  to  each  of  his  daughters  2001.,  and  then 
devised  all  the  rest,  residue  and  remainder  of  his  messuages, 
lands,  &c.,  and  personal  estates,  &c.,  after  payment  of  his  debts, 
legacies,  and  funeral  expenses,  to  his  son.  The  court  were  of 
opinion  that  the  power  was  not  executed  by  the  will.  There  was 
nothing  in  it  referring  in  any  manner  to  the  power,  nor  from 
whence  his  intention  to  execute  it  could  be  inferred,  and  the 
charge  of  debts  and  funeral  expenses  on  the  lands,  &c.  devised, 
showed  his  intention  to  pass  such  lands  only  as  were  subject  to 
those  charges. 

44.  So  far  the  rule  is  common  to  both  real  and  personal  estate. 
If  the  property  is  described  it  will  pass.  But  the  very  natures  of 
real  and  personal  estate  established  some  dfttinctions  on  this  head. 

(p)  Lowes  V.  Haokward,  18  Ve3.  jun.  168;  a  very  doubtful  case:  it  is  now  within 
1  Viot.  «.  26,  s.  27. 
(q)  11  East,  49.    See  Doe  t.  Reade,  8  Term  Rep.  118. 
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Every  disposition  of  real  estate  is  specific,  but  every  description 
of  it  is  not  wholly  so.  A  general  devise  of  "  all  my  real  estate," 
may  mean  my  own  real  estate,  and  not  the  real  estate  subject  to 
the  power :  but  even  in  that  case  it  operates,  however  general  in 
its  terms,  as  a  specific  devise.  It  is  not  so  of  personal  estate ; 
for  a  gift  of  all  my  personal  estate  will  carry  any  personal  estate 
which  I  may  possess,  and  therefore  it  is  not  specific,  and  conse- 
quently, although  I  happen  to  have  none,  yet  it  will  not  apply 
specifically  to  the  personal  property  within  the  power. 

45.  Upon  these  distinctions  it  has  been  held,  that 

where  "otherwise  part  of  the  disposition  would  be  void  [  *377  ] 
and  the  words  remain  unsatisfied,  the  words,  if  specific 
in  their  nature,  will  apply  to  the  real  estate  in  the  power.  There- 
fore if  the  subject  of  the  power  be  real  estate,  and  the  donee  make 
a  general  devise  of  all  his  real  and  personal  estates,  and  has  no 
real  estate,  the  estate  subjected  to  his  appointment  will  pass,(r) 
for  the  gift  as  to  the  real  estate  is  specific,  and  as  there  is  no  other 
subject  for  it  to  attach  upon,  it  must  refer  to  that  over  which  the 
testator  has  a  power. 

46.  This  was  decided  in  Wallop  v.  Lord  Portsmouth,(s)  where 
a  real  estate  was  settled,  with  a  power  to  the  wife  to  appoint  it 
amongst  her  children,  but  afterwards  by  an  act  of  Parliament  the 
estate  was  vested  in  trustees  for  sale  to  pay  debts,  and  invest  the 
residue  in  other  estates,  to  be  settled  to  the  like  uses.  The  lady 
having  survived  her  husband,  by  her  will  desired  her  debts,  lega- 
cies, and  funeral  expenses  to  be  first  paid  out  of  her  real  and  per- 
sonal estate,  which  she  charged  with  the  same ;  she  gave  legacies 
to  her  younger  children  ;  and,  lastly,  all  the  residue  of  her  goods, 
chattels,  pictures,  furniture  and  estates,  both  real  and  personal, 
whatsoever  and  wheresover,  she  died  possessed  of,  she  gave  to  her 
eldest  son  in  fee,  and  as  she  had  no  other  real  estate,  her  will 
was  held  to  be  an  execution  of  the  power. 

47.  In  the  great  case  of  Hurst  v.  "Winohelsea,(i()  a  woman  on 

(r)  Staudea  t.  Standen,  2  Ves.  jun.  589;  affirmed  in  Dom  Proc.  nom.  Standem  v. 
Maonab,  6  Bro.  P.  C.  by  Toml.  193.  See  Deg  v.  Earl  of  Macclesfield,  Sel.  Cha.  Ca. 
44;  Morgan  v.  Suruian,  1  TAit.  289  ;  Wallop  v.  Lord  Portsmouth,  App.  No.  11, 
MS.;  Jones  V.  Curry,  1  Swansfc.  66;  Wils.  Cha,  Eep.  124;  Hougham  t.  Sandys,  2 
Sim.  95. 

(?)  Appendix,  No.  11. 

(0  2  Lord  Kenyon,  444;  1  Burr.  879;  1  Bla.  187. 
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her  seooEd  marriage  settled  her  estate  to  herself  for  life,  and  on 
her  son  by  her  first  marriage  and  his  issue,  in  strict  settlement, 
remainder  to  him  in  tail,  and  in  default  of  such  issue,  to  such  per- 
sons, &c.,  as  she,  whether  covert  or  sole,  should  by 
[  *378  ]  deed  or  will  appoint,  and  in  default  of  "appointment, 
to  herself  in  fee.  By  her  will,  made  shortly  afterwards, 
not  noticing  her  power,  (m)  she  gave  some  legacies,  and  then  gave 
to  her  son,  his  heirs  and  assigns  for  ever,  all  her  real  and  person- 
al estate,  plate,  jewels,  &c.,  and  a4L  her  writings,  &c.,  but  first 
subject  to  the  payment  of  all  her  debts,,funeral  expenses,  legacies 
and  servants'  wages,  and  all  other  debts,  and  she  thereby  charg- 
ed the  same  therewith.  Pew  cases  were  ever  more  contested ; 
but  it  was  assumed  throughout  that  the  will  operated  as  an  exe- 
cution of  the  power,  and  the  only  question  argued  was,  whether 
the  son  did  not  take  by  his  better  title,  descent. 

48.  In  Standen  v.  Standen,(a;)  a  man  by  his  will  directed  his 
estate  to  be  sold,  and  gave  the  money  arising  from  the  sale  and 
the  residue  of  his  personal  estate  in  trust  for  his  wife  for  life, 
and  after  her  decease,  as  to  one  moiety  for  such  person  or  persons 
as  she  should  by  any  deed  or  writing,  or  by  will,  with  two  or 
more  witnesses,  appoint,  and  for  want  of  appointment,  over.  The 
real  estate  was  not  sold.  The  widow  by  her  will,  after  disposing 
of  some  specific  articles  and  a  gold  watch  and  some  jewels,  which 
she  described  to  have  been  her  husband's,  gave  all  the  residue  of 
her  estate  and  effects,  of  what  nature  or  kind  soever,  and  whether 
real  or  personal,  and  all  her  plate,  china,  linen  and  other  utensils, 
which  she  should  be  possessed  of,  interested  in,  or  entitled  to  at 
the  time  of  her  decease,  subject  to,  and  after  payment  of  her  debts, 
funeral  and  testamentary  expenses,  and  specific  legacies,  to  her 
friend  J.  H.  for  his  own  use,  and  appointed  him  her  executor. 
She  had  no  other  real  estate.  Neither  Wallop  v.  Lord-  Ports- 
mouth, nor  Hurst  and  Lord  Winchelsea  was  cited,  but  it  was  held 
that  the  will  was  a  good  execution  of  the  power  over  the  produce 
of  both  the  real  and  personal  estates.-  Lord  Rosslyn  observed, 
that  she  was  entitled  for  life  to  the  income  of  the  resi- 
[  *379  ]  due  *of  the  real  and  personal  estate,  and  a  moiety  was 

(»)  See  2  Keny.  452. 

(k)  2  Vc9.  jun.  589;  this  now  -within  1  Vict.  c.  26,  s.  27;  Morrioe  v.  Langham,  11 
Sim.  260. 
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giveu  to  her  absolute  disposal,  by  any  deed  or  -writing,  or  by  her 
will  attested  by  two  witnesses.  She  was  not  limited  as  to  objects ; 
and  as  to  the  mode,  it  was  as  ample  a  latitude  as  any  one  could 
have.  It  was  a  little  hard  to  explain  it  was  not  her  estate.  How 
could  she  have  had  it  more  than  by  the  enjoyment  during  her  life, 
and  the  power  of  disposing  to  whatever  person,  and  in  whatever 
manner  she  pleased,  with  the  small  addition  of  two  witnesses  ? 
By  her  will  she  gives  all  her  estate  and  effects.  It  is  hard  to  say 
that,  using  that  expression,  she  meant  to  distinguish  and  not  to 
include  this,  which  was  as  absolutely  hers  as  any  other  part  of  her 
property.  The  other  words  he  thought  did  not  add  much.  But 
take  it  according  to  the  strict  technical  rule  in  Sir  Edward  Clere's 
case,  that  a  general  disposition  will  not  dispose  of  what  the  party 
has  only  a  power  to  dispose  of  unless  it  is  necessary  to  satisfy  the 
words  of  the  disposition.  The  testatrix  had  no  other  real  estate. 
He  was  bound  to  satisfy  all  these  words  upon  the  technical  rule. 
He  could  satisfy  them  in  no  other  way.  He  could  not  avoid  sup- 
posing, what  every  one  must  be  convinced  she  meant,  that  she 
made  no  difference  between  what  she  had  from  her  husband  and 
her  other  property.  The  decree  declared  the  will  a  good  execu- 
tion of  the  power  to  appoint  a  moiety  of  the  moneys  arising  from 
the  real  a,nd  personal  estates  of  the  testator.  (3/) 

49.  Sir  W.  Grant  observed,  in  a  later  case,(z)  that  the  argu- 
ment of  Lord  Rosslyn  does  go  the  length  that  the  very  same  words 
that  are  sufficient  to  dispose  of  a  person's  own  property  are  suffi- 
cient to  dispose  of  property  over  which  he  had  an  absolute  power 
of  appointment.  If  that  would  be  sufficient,  there  woilld  be  no 
distinction  between  power  and  property ;  but  he  showed 
that  the  distinction  still  exists.  He  *agreed  that  the  [  *380  ] 
decision  in  Standen  v.  Standen  was  right,  and  admitted 
it  as  a  binding  authority.  (I)  It  was  evident  that  the  testatrix 
was  applying  her  will  to  the  subject  of  her  power,  and  if  he  found 
that  she  was  speaking  of  the  subject  of  her  power,  an  express 
reference  to  the  power  was  not  necessary. 

(7/)  Standen  v.  Macnab,  6  Bro.  P.  C.  by  Toml.  193.     See  p.  201. 
{z)  ISVes.jun.  452. 

(I)  He  seems  to  refer  the  decision  to  the  oiroumstanoe  that  the  will  was  attested  by 
three  witnesses,  with  reference  to  her  power  to  dispose  of  the  estate.    This  is  erroneous. 

36* 


426  SUGDEN  ON  POWERS, 

50.  So  if  the  gift,  thougli  of  personal  estate,  is  specific,  the 
property  will  of  course  pass,  and  for  this  purpose  a  gift  of  leasehold 
estates  by  that  term  has  been  considered  sufi&ciently]specific.  This 
was  decided  in  Grant  v.  Lynham,(o)  where  the  power  was  to  the 
testator's  wife  to  dispose  of  a  leasehold  house,  &c.,  giren  to  her 
for  life,  to  the  testator's  family,  and  she  by  her  will  gave  all  her 
leasehold  property,  moneys,  &c.,  and  personal  estate,  subject  to 
the  payment  of  her  debts,  to  trustees  for  one  of  the  family,  and 
she  had  no  other  leasehold  estate  tl»an  that  which  was  subject  to 
the  power :  the  Master  of  the  Rolls  said  it  was  well  settled  that 
if  the  donee  of  a  power  has  no  freehold  estate  except  that  which 
is  the  subject  of  the  power,  the  will  of  the  donee  giving  freehold 
estate,  will  be  so  far  deemed  an  execution  of  the  power,  for  other- 
wise the  will  as  to  that  property  would  wholly  fail.  There  was 
no  distinction  between  freeholds  and  leaseholds  in  the  nature  of 
the  subject,  the  difference  was  only  in  the  quantity  of  interest ; 
and  there  did  not  appear  to  him  to  be  any  solid  ground,  upon 
which  it  could  be  maintained  that  a  gift  of  leasehold,  where  the 
donee  of  a  power  has  no  other  leasehold  than  the  subject  of  the 
power,  was  not  equally  to  manifest  an  intention  to  execute  the 
power  as  a  gift  of  freehold  under  the  same  circumstances.  A 
general  gift  of  moneys,  securities  for  money,  and  other  personal 
chattels,  which  are  in  their  nature  subject  to  constant  change  and 

fluctuation,  stood  upon  very  different  principles ;  and  as 
[  *381  ]  to  *them,  the  will  must  refer  to  them  as  the  subjects  of 
the  power,  or  they  will  not  pass. 

51.  In  Walker  v.  Mackie,(Z»)  a  woman,  tenant  for  life  of  a 
leasehold  estate  and  some  funded  property,  with  a  power,  by  her 
will  gave  some  pecuniary  legacies,  and  then  gave  "  all  the  rest  of 
her  bank  stock  to  her  god-daughter,  with  her  wearing  apparel, 
goods  and  chattels  of  every  kind  whatsoever,  and  all  other  prop- 
erty she  possessed  at  the  time  of  her  decease,  excepting  50^. 
out  of  her  bank  stock,  which  she  gave  to  her  executors.  She  had 
no  stock  of  any  sort  of  her  own.  The  Master  of  the  Rolls  held 
the  will  a  good  execution  of  the  power  as  to  the  stock,  and  that 

(o)  4  Russ.  292.    See  Tanner  v.  Elworthy,  4  Beav.  487. 

(4)  4  Russ.  76;  and  see  3  ]^yl.  &  Kee.  690;  not  stated  whether  power  was  gene- 
ral; probably  it  was,  and  if  so,  the  case  is  within  1  Yiot.  c.  26. 
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the  pecuniary  legacies  were  payable  out  of  it,  and  that  the  will 
"was  also  a  good  execution  of  the  power  as  to  the  leasehold  estate, 
it  being  plain  that  she  meant  to  describe  the  property  over  which 
her  power  extended  under  the  words  "  all  other  property  which 
she  possessed  "  by  excepting  out  of  it  501.  of  her  bank  stock. 

52.  This  case  involved  three  points,  and  none  of  them  present- 
ing any  difficulty  ;  1,  the  gift  of  the  stock  was  specific — my  bank 
stock  ;  2,  although  the  gift  of  the  pecuniary  legacies  was  general, 
and  standing  by  itself  would  have  operated  as  a  charge  of  the 
property  under  the  power,  yet  being  followed  by  a  gift  of  the 
,  residue  of  her  bank  stock,  the  legacies  themselves  were  of  course 
part  of  the  same  subject ;  3,  the  gift  of  the  residue  of  the  proper- 
ty was  held  to  include  the  leasehold  on  account  of  the  exception 
out  of  the  general  gift  of  50Z.,  of  her  Ijank  stock,  which  proved 
that  she  was  dealing  with  the  subject  of  the  power.  It  would 
have  been  a  strained  construction  to  refer  the  exception  of  the 
50/.  to  the  corpus  of  the  bank  stock  itself,  and  so  have  left  the 
remainder  of  the  gift  naked  and  unexplained,  in  which  case  it 
would  not  have  operated  under  the  power. 

*53.  But  it  has  been  since  said  that  Walker  v.  Mackie  [  *382  ] 
does  not  appear  to  be  reconcileable  with  other  cases,  par- 
ticularly that  of  Webb  v.  Honnor.(c)  But  Webb  v.  Honnor,  it 
is  submitted,  is  not  an  authority  against  Walker  v.  Mackie,  nor  is 
it  entitled  to  more  weight  than  the  latter  case,(rf)  and  the  writer 
is  not  aware  of  any  other  case  not  reconcileable  with  Walker  and 
Mackie.  The  observation  alluded  to  was  made  in  the  case  of 
Hughes  V.  Turner,  in  which  Sir  John  Leach  at  the  Eolls  followed 
the  doctrime  in  Walker  v.  Mackie  ;(e)  bat  when  upon  the  appeal, 
in  Hughes  v.  Turner,  it  was  decided  that  the  testatrix  was  seised 
in  fee  of  estates  in  the  counties  she  mentioned  in  her  will,  the 
main  prop  of  his  argument  was  removed,  and  it  would  have  been 
difficult  to  hold  that  the  mere  gift  of  two  or  three  trifling  articles 
which  were  in  effect  comprised  in  the  power,  the  testatrix's  pos- 
session of  which  was  not  accounted  for  without  reference  to  the 
power,  could  give  to  a  general  residuary  gift  and  devise  the  ope- 
ration of  an  execution  of  a  power. 

(c)  3  Myl.  &  Kee.  697. 

(rf)  Vide  supra. 

(e)  Hughes  v.  Turner,  3  Myl.  &  Kee.  666. 
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54.  In  Buxton  v.  Buxton,(/)  where  an  unmarried  daughter, 
tenant  for  life  of  the  fund,  had  in  case  of  want  of  issue,  a  power 
under  her  mother's  will  to  appoint  2,000Z.  by  will,  as  she  thought 
proper,  and  also  had  a  share  of  her  mother's  residuary  personal 
estate,  and  made  her  will,  by  which  she  gave  legacies  to  the 
amount  of  2,000Z.  and  to  her  executors  211. ;  and  inasmuch  as 
the  amount  of  property  was  not  yet  ascertained,  the  same  awaiting 
the  settling  of  her  late  mother's  affairs,  her  will  was  that  if  her 
money  and  personal  estate  should^not  be  sufficient  to  pay  the 
legacies  in  full  they  should  abate  proportionably,  and  gave  away 
the  residue  of  her  money  and  personal  etsate— it  was  held  that 
the  will  was  not  an  execution  of  the  power. 

55.  Although  the  testator  has  the  entirety  of  an  es- 
[  *383  ]  tate,  *yet  if  any  share  of  it  is  vested  in  him  only  for 
life,  with  a  power  of  appointment  a  general  devise  of  all 
his  estates  will  only  pass  the  share  of  which  he  is  seised  in  fee, 
and  a  direction  which  might  properly  be  applied  to  the  entirety 
will  not  be  construed  to  enlarge  the  gift.  This  was  decided  in 
Nowell  V.  Roake,(g-)  where  one  moiety  of  an  estate  was  settled 
by  the  testatrix  to  her  husband  for  life,  remainder  to  herself  for 
life,  remainder  to  such  uses  as  she  should  appoint  by  deed  or  will, 
and  for  want  of  such  appointment  to  the  children  of  the  marriage, 
with  remainders  over,  and  the  testatrix  afterwards  bought  the 
other  moiety,  which  was  conveyed  to  her  in  fee,  and  she  had  no 
other  real  estate,  it  was  held  in  the  Court  of  Common  Pleas  that 
a  devise  by  her  of  all  her  freehold  estates  to  one  for  life,  on  con- 
dition that  out  of  the  rents  thereof  he  shoidd  from  time  to  time 
keep  such  estates  in  proper  and  tenantable  repair,  with  remain- 
ders over,  passed  the  entirety  of  the  estate,  that  is,  operated  at 
once  as  an  execution  of  her  power  over  one  moiety,  and  a  devise 
of  her  interest  in  the  other.  The  Court  relied  upon  the  general 
intention,  and  laid  some  stress  upon  the  condition  to  kee'p  the 
estate  in  repair,  as  the  devisee  could  not  keep  an  undivided  moiety 
in  repair.  This  decision  however  was  reversed  in  the  Court  of 
King's  Bench,(A)  and  that  reversal  was  affirmed  in  the  House  of 
Lords,  (i)     Lord  Wynford,  in  the  House  of  Lords,  observed,  that 

(/)  1  Kee.  753;  consider  the  case  :  now  within  1  Vict.  o.  26,  s.  27. 
(g)  2  Bingh.  497,  and  10  Moore,  113;  now  within  1  Vict.  o.  26,  s.  27. 
(ft)  5  Barn.  &  Cress.  720;  8  Dowl.  &  B.  614. 
(i)  6BiDg.  476. 
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he  believed  that  nine  hundred  and  ninety-nine  persons  out  of  a 
thousand  would  say,  on  reading  this  -will,  that  the  testatrix  did 
intend  by  it  to  pass  her  whole  property,  and  this  is  a  question  of 
intention.  He  agreed,  however,  with  the  Lord  Chief  Baron,  that 
there  were  certain  rules  by  which  the  intention  was  to  be  collect- 
ed, but  he  thought  they  were  bad  rules,  and  he  hoped  they  would 
not  long  continue  to  be  binding  on  the  Judges.  He 
*knew  that  it  was  decided  in  Sir  Edward  Clere's  case,  [  *384  ] 
that  a  will  cannot  operate  as  an  execution  of  a  power, 
unless  it  refers  to  the  power  or  the  subject  of  it,  or  unless  the  will 
can  have  no  operation  without  supposing  that  an  exec^^on  of  the 
power  was  intended.  But  he  conceived  that  here  the  estate  or 
subject  of  the  power  is  referred  to  in  the  will,  and  that  this  is  a 
case  that  never  occurred  before.  It  is  difficult  sometimes  even  for 
lawyers  to  know  and  apply  the  law  in  certain  cases,  and  yet  you 
are  to  suppose  that  this  poor  woman  knew  that  as  to  an  undivided 
moiety  of  these  tenements  she  had  the  fee,  and  as  to  the  other 
moiety  that  she  was  only,  tenant  for  life,  with  a  power  of  appoint- 
ment, and  that  special  words  were  necessary  to  pass  that  moiety ! 
The  words  of  the  will  are,  I  give  and  devise  all  my  estates  in 
London  and  Surrey,  and  she  adds  a  condition  to  repair,  yet  it  is 
said  that  these  words  may  be  satisfied  by  supposing  that  they  refer 
only  to  that  ^moiety  which  she  had  in  absolute  property;  but  he 
defied  any  ingenuity  to  show  that  the  words  applied  only  to  the 
one  moiety,  and  not  to  the  other ;  that  the  tenant  for  life  was  to 
repair  one  moiety,  and  leave  the  other  unrepaired.  The  testatrix 
is  clearly  speaking  of  the  whole  of  her  property,  and  this  will 
may  be  held  to  apply  to  all,  and  to  be  an  execution  of  the  power, 
in  perfect  consistency  with  the  doctrine  in  Sir  Bjiward  Clere's 
case.  Lord  Tenterden  thought  that  it  was  the  better  course  to 
abide  by  general  rules  and  principles,  and  not  to  be  led  aside  by 
subtle  distinctions  and  considerations  of  hardship  in  particular 
cases,  otherwise  one  uncertainty  would  arise  after  another,  and 
the  end  would  be  inextricable  confusion. 

66.  It  has  been  held  that  if  a  man  have  real  estate  besides  that 
which  is  subject  to  the  power,  a  devise  "  of  all  his  real  estate" 
and  certain  personal  estate,  and  "  all  other  his  real"  and  personal 
"estate"  whatsoever,  will  not  amount  to  an  execution  of  the 
power.     The  argument  was,  that  the  first  devise  passed  the 
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[  *385  ]  fee-simple  estate,  and  that  the  second  had  *only  the 
estate  over  which  the  power  rode  to  operate  upon.    But 
the  devise,  taken  altogether,  appears  to  have  been  treated  as  a 
mere  general  devise.  (A;) 

57.  In  a  case  of  Coates  v.  King,(Z)  the  father  had  divided  by 
his  will  his  real  property  in  Antigua  among  his  three  sons,  with 
power  to  one  of  them  to  dispose  by  will  of  his  share.  This  son 
being  possessed  of  considerable  real  and  personal  estates  in  Anti- 
gua, independent  of  that  given  by  the  father's  will,  devised  in 
these  terms:  "  all  my  real  estate  in  Antigua,  and  all  other  my 
real  estatd||whatsoever  and  wheresoever  ;"  and  it  was  held  that 
the  will  did  not  pass  that  property  over  which  he  had  only  the 
power.  The  grounds  of  the  decision  probably  were,  that  as  he 
had'  real  estate  in  fee  in  Antigua,  that  estate  passed  by  the  devise 
of  all  his  real  estate  there,  and  not  the  estate  comprised  in  the 
power,  according  to  the  general  rule  ;  and  the  subsequent  words, 
all  other  his  real  estate  whatsoever  and  wheresoever,  could  not 
include  estates  in  Antigua,  and  therefore  did  not  apply  to  the 
estate  within  the  power. 

58.  In  Houghman  v.  Sandys,(m)  a  wife,  tenant  for  life,  in  pos- 
session under  a  settlement,  had,  under  a  power  of  appointment  in 
the  settlement,  appointed  the  estate,  after  her  own  death,  to  her 
husband  for  life,  and  (in  case  of  failure  of  issue,  which  happened,) 
to  him  in  fee,  with  a  power  of  revocation  and  new  appointment 
to  herself.  Her  husband  died,  and  she  was  seised,  besides  the 
settled  property,  of  a  mansion-house  and  some  other  small  real 
estate.  By  her  will,  executed  as  required  by  the  power,  she 
devised  her  mansion-house,  with  the  appurtenances,  and  all  and 
singular  other  her  messuages,  lands,  tenements  and  hereditaments, 
and  parts  and  shares  of  any  messuages,  lands,  tenements  and  here- 
ditaments, and  all  other  her  real  and  leasehold  estates  whatsoever 

and  wheresoever,  to  certain  uses.    The  Vice-Chancellor 
[  *386  ]  *(Sir  John  Leach)  said,  adverting  to  what  was  the  free- 
hold property  which  this  lady  coijld  devise,  was  this 
devise  to  be  construed  of  necessity  as  a  devise  operating  at  once 

(K)  Davies  v.  WilUams,  1  Adol.  &  EU.  588;  3  Nev.  &  M.  821. 
(0  P.  C.  1821,  cited  in  5  Barn.  &  Cress.  726;  8  Dowl.  &  R.  519;  within  1  Vict 
C.26. 

(m)  2  Sim.  95.    See  1  Vidt.'o.  26. 
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as  a  revocation  of  the  power  of  (I)  appointment,  and  making 
either  a  new  appointment,  or  passing  that  interest  in  fee  simple 
in  equity  which  the  testatrix  had,  provided  she  did  not  choose  to 
execute  her  appointment.  (II)  There  was  no  doubt  that  for  the 
purpose  of  construing  a  will  with  regard  to  the  question,  whether 
it  was  an  execution  of  a  power,  courts  were  justified  in  regarding 
the  nature  of  the  real  estate  which  'the  person  making  the  will 
had  at .  the  time.  He  then  referred  to  Standen  v.  Standen,  and 
Sir  W.  Grant's  language  in  Bennet  v.  Aburrow.  He  must  there- 
fore consider  this  devise,  with  a  view  to  discover  whether,  for  the 
purpose  of  giving  effect  to  the  particular  as  well  as  the  general 
words  in  it,  this  property  was  of  necessity  included.  After 
expressing  his  opinion  that  the  small  properties  did  not  pass  with 
the  mansion-house  under  the  first  words  in  the  will,  he  thought . 
that  the  words  "  and  all  and  singular  other  my  messuages,  &c." 
would  only  pass  all  other  her  real  estate.  They  were  to  be  taken 
merely  as  general  words,  and  therefore  his  opinion  was,  that 
under  these  words  of  devise,  the  real  estate,  which  was  not  her's 
at  the  time  she  made  her  will,  but  was  her  husband's,  (for  unless 
this  was  taken  to  be  a  revoking  of  the  power(JIT)  it  was  her  hus- 
band's,) did  not  pass,  and  no  intention  could  be  collected  from 
these  words  of  revoking  the  appointment,  and  taking  away  from 
her  husband,  or  his  heirs,  that  which  was  already  vested  in  them 
by  means  of  her  previous  appointment. 

69.  And  where  a  person  had  power  to  dispose  of  certain  lands, 
and  money  to  be  laid  out  in  land,  and  was  seised  of  two 
•freehold  houses,  and  devised  all  and  every  her  freehold  [  *387  ] 
messuages,  lands,  tenements  and  hereditaments  to  trus- 
tees, to  sell  for  the  purposes  of  the  will,  it  was  held,  that  the 
house  would  satisfy  the  terms  of  the  will,  and  that  it  could  not  be 
inferred  from  the  use  of  those  terms  that  the  testatrix  meant  to 
execute  the  power,  and  the  circumstance  that  the  personal  estate 
and  the  produce  of  the  two  houses  were  not  sufficient  to  answer 
the  purposes  of  the  will  was  considered  of  no  weight.  (.«) 

(7j)  Hoste  V.  Blackman,  6  Madd.  191.  Not  stated  whether  power  was  general; 
probably  it  was,  and  if  so,  the  case  is  within  1  Viot.  o.  26. 

(I)  These  words- appear  to  be  introduced  by  mistake. 

(II)  The  testatrix  had  the  reversion  in  fee  under  the  settlement,  subject  to  the 
power.  The  Vice-Chancellor  therefore  means,  1 ,  has  she  revoked  ?  2,  and  if  so,  has 
she  appointed  under  her  power  or  devised  her  interest  ? 

(III)  This  should  be  appointment. 
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60.  In  Adams  v.  Austin  it  was  decided  that  a  general  devise, 
after  describing  a  particular  estate,  of  all  other  the  manors,  mes- 
suages, lands,  tenements  and  hereditaments  whereof  she  had 
power  to  dispose,  was  not  a  good  execution  of  a  power  to  appoint 
moneys  which  were  to  arise  from  the  sale  of  an  estate. (o) 

61.  In  Anson  v.  Lee,(^)  the  testator,  who  had  originally  re- 
served to  himself  a  general  power  of  appointment  by  deed  or  will 
of  a  large  estate,  including  a  mansion-house  at  Hartwell,  was  held, 
by  the  operation  of  a  subsequent  instrument,  to  have  acquired  the 
fee  in  the  greater  portion.  He  by  his  will,  executed  in  the  man- 
ner required  by  the  power,  but  without  referring  to  the  power, 
bequeathed  all  his  real  and  landed  property,  wherever  situated,  to 
A.  forever,  also  the  mansion-house  at  Hartwell,  furniture  and 
books  ;  'and  it  was  held  that  the  estate,  which  remained  subject 
to  the  power,  did  not  pass  by  it.  He  expressly,  it  will  be  observ- 
ed, named  the  mansion-house,  which  had  been  subject  to  the 

power.  (I) 
[  *383  ]       *62.  Nowell  V.  Eoake  was  a  case  where  the  testator 

had  the  fee  in  one-half  of  the  estate  and  a  power  over 
the  other.  There  was  but  one  property.  Sometimes  a  power  rides 
over  several  distinct  estates,  or  at  least  estates  of  different  natures, 
and  a  question  arises,  whether  if  the  will,  by  force  of  general  ex- 
pressions, operates  over  one  estate  it  shall  not  equally  operate 
upon  all.  In  Lewis  v.  Lewellyn,(g')  the  testator  had  a  general 
power  of  appointment  which  embraced  both  freehold  and  copy- 
hold estates,  and  was  seised  of  other  freehold  estates,  but  not  of 
any  other  copyhold  ;  and  devised  all  his  freehold  and  copyhold 
estates,  without  reference  to  the  power ;  it  was  held,  that  the 
copyholds  passed,  but  not  the  freeholds,  within  the  power.  The 
point,  however,  as  to  the  freeholds  was  not  argued  at  the  bar,  but 
given  up ;  and  the  Court  was  left  to  decide  as  a  question  of 
weight,  what  really  admitted  of  no  doubt,  that  is,  whether  the 

(0)  3  Russ.  461. 

(p)  4  Sim.  364.     See  p.  380;  now  within  1  Vict.  c.  26." 
(q)  Turn.  &  Russ.  104. 

(1)  There  is  some  error  in  the  judgment.  It  appears  to  state,  that  the  mansion- 
house  was  still  subject  to  the  power,  and  to  reason  on  that  fact;  but  if  that  had  been 
so,  a  very  different  question  would  have  arisen,  for  then  the  will  would  have  operated 
as  an  execution  of  the  very  power  in  which  the  estate  was  included,  which  was  held 
not  to  pass  by  the  will.    The  terms  of  the  decree  appear  to  be  oorrect. 
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copyholds  passed.     It  was  of  course  decided  that  they  did ;  but 
no  opinion  was  given  as  to  the  freeholds,  (r) 

63.  In  the  later  case  of  Napier  t.  Napier,(s)  before  the  Vice- 
Chancellor,  where  a  testator  had  only  lands  in  fee  in  five  parishes, 
and  in  three  other  parishes  had  only  lands  over  which  he  had  a 
power  of  appointing  to  his  children,  and  in  another  parish  had 
lands  in  fee,  and  also  lands  over  which  he  had  a  like  power  of 
appointment,  and  devised  to  his  only  son  in  fee,  with  a  gift  over 
to  his  daughter,  and  in  certain  cases  with  gifts  over  to  strangers  to 
the  power,  all  and  singular  his  manors,  &o.  in  the  nine  several 
parishes  which  he  named  in  his  will,  it  was  holden  ;  1.  That  the 
lands  in  fee  in  the  five  parishes  passed  ;  2.  That  the  land  subject 
to  the  power  in  the  three  parishes  also  passed,  on  the 
ground  that  the  will  as  to  *the  three  parishes  would  •[  *389  ] 
otherwise  be  wholly  inoperative  ;  3.  That  the  lands  in 
the  other  parish,  of  which  the  testator  was  seised  in  fee,  also  pass- 
ed, and  satisfied  the  words  of  the  will ;  and  therefore,  4.  That 
the  lands 'in  the  same  parish,  over  which  the  testator  had  only  a 
power,  did  not  pass.  Sir  John  Leach  thought  that  the  latter 
point,  if  unprejudiced  by  decision,  would  present  very  great  diflS- 
culty  ;  but  the  very  point,  he  said,  occurred  in  Lewis  v.  Lewellyn, 
where  it  was  held,  that  the  copyhold  estates  subject  to  the  power 
did  pass  by  the  will,  but  that  the  freehold  estates,  subject  to  the 
power  did  not  pass.  In  cases  of  this  nature  he  thought  it  for  the 
advantage  of  the  public  to  abide  by  decision  until  that  decision 
was  corrected  by  the  Court  of  ultimate  resort. 

It  was  strenuously  argued  that  the  case  of  Lewis  v.  Lewellyn 
was  not  an  authority  on  this  point,  as  the  question  was  not  argued, 
and  the  Court  gave  no  opinion  whatever  upon  the  point,  and  that 
in  the  principal  case  there  was  a  clear  reference  to  the  testator's 
power,  for  the  devise  of  the  lands  in  the  three  parishes  could  only 
operate  under  his  power,  and  the  devise  of  the  lands  in  the  five 
by  force  of  his  interest.  This  will,  therefore,  had  a  mixed  opera- 
tion. Upon  precisely  the  same  principle  the  devise  as  to  the 
ninth  parish  might  at  once  operate  on  both  descriptions  of  proper- 
ty.    There  was  no  solid  ground  of  distinction. 

The  case  was  a  very  strong  one  in  favour  of  the  devisee.     The 

(r)  Now  within  1  Vict.  c.  26,  s.  26,  27. 

(s)  1  Sim.  28;  Davies  v.  Fisher,  5  Beav.  201. 
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estates  within  the  particular  parish  (Lamyat)  were  included  in 
the  testator's  marriage  settlement  with  the  estates  in  another  of 
the  parishes  (East  Pennard),  and  the  power  was  in  favour  of 
children,  so  that  the  same  power  included  both  of  the  estates. 
He  had  subsequently  purchased  eleven  acres  of  land  in  Lamyat. 
By  his  will  he  gave  all  his  estates  in  the  nine  parishes  to  his  son, 
and  the  devise  was  held  to  carry  the  settled  estate  in  East  Pen- 
nard, but  not  that  in  Lamyat.  There  was  nevertheless  another 
circumstance  strongly  pointing  to  the  testator's  intention.  He  di- 
rected his  executors  to  take  care  of  certain  title  deeds 
[  *390  J  *in  his  house,  and  amongst  others,  enumerated  "  also 
Mrs.  Martin's  marriage  settlement,  under  which  she  has 
only  an  interest  for  her  life  in  an  estate  at  Lamyat,  a  copy  of 
which  settlement  wiU  be  found  among  the  title-deeds  of  my  La- 
myat estate."  The  Yice-Chancellor  observed,  that  this  marriage 
settlement  was  not  the  settlement  under  which  the  devisor's  power 
over  the  Lamyat  estate  arose,  and  he  did  not,  therefore,  perceive 
how  reference  was  there  made  to  his  power.  But  the  «lause  was 
used  as  powerful  evidence  of  the  testator's  intention  to  give  the 
estate  which  he  called  his  Lamyat  estate ;  he  did  not  apply  that 
term  to  the  eleven  acres,  nor  unless  he  was  de\'ising  the  estate  in 
setflement,  was  it  material  to  mention  what  interest  Mrs.  Martin 
had  in  it. 

64.  In  Churchill  v.  Dibben,(^)  by  a  marriage  settlement  the 
wife's  real  estates  were  conveyed  to  uses  in  strict  settlement,  and 
in  default  of  issue  of  the  marriage,  as  to  part  to  the  husband,  and 
as  to  a  moiety  of  Mappercombe  farm  and  Buncombe  farm,  and 
other  lands,  to  the  trustees  and  their  heirs,  for  such  persons  and 
estates  as  the  wife,  notwithstanding  her  coverture,  should  by  deed 
or  will,  &c.  appoint.  A  leasehold  tenement  called  Porten,  and 
some  other  leaseholds,  were  settled  with  a  like  power.  She  pur- 
chased freehold  and  leasehold  estates  with  her  savings.  By  her 
will,  1,  she  gave  to  her  sister  Mary,  her  estate  called  Porten ; 
2,  she  gave  a  legacy  of  200/. ;  3,  she  gave  unto  T.  C.  the  moiety 
of  Mappercombe  farm,  then  in  her  possession,  and  likewise  unto 
him  all  the  lands  which  she  had  purchased  (except  one  specified)  ; 
4,  she  gave  to  her  husband  Buncombe  farm,  and  the  estate  she 

(t)  2  Lord  Kenyon,  2d  part,  68.    See  2  Eden,  258;  9  Sim.  447  n.  from  Serjeant 
Hill's  MSS.  in  Lincoln's  Inn  Library;  -within  1  Viet.  o.  26. 
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purchased  and  above  excepted,  for  life,  with  remainder  to  T.  0. 
in  fee ;  5,  she  gave  a  legacy  to  her  coachman ;  6,  "  and  aU  the 
rest  of  my  goods,  chattels,  estates  and  estate  whatsoever  un- 
disposed of,  I  do  give  and  bequeath  unto  my  kinsman,  R.  C,  his 
heirs,  executors  and  assigns  forever.  Also  I  do  nomi- 
nate and  appoint  him  my  executor  to  *this  my  last  will."  [  *391  ] 
Lord  Hardwicke  said,  that  the  prmcipal  and  most  ma- 
terial question  arose  from  the  last  clause  in  it.  1.  He  held  that 
had  this  been  the  will  of  a  person  who  had  a  general  capacity  to 
dispose  of  lands  of  which  he  had  the  general  ownership,  pursu- 
ant to  the  statute  of  wills,  such  lands  would  certainly  have  passed 
under  the  residuary  devise.  2.  As  a  feme  covert  can  give  no- 
thing by  virtue  of  her  ownership,  does  this  geijeral  clause  include 
those  lands  of  which  she  had  power  to  dispose  by  the  settlement  ? 
Now  there  are  different  sorts  of  powers :  power  over  an  estate  of 
another — power  over  one's  own  estate.  Had  this  been  a  power 
over  the  estate  of  another,  it  would  be  going  a  great  way  to.  say 
such  an  estate  should  pass  under  the  general  residuary  clause  ;  it 
is  not  to  be  presumed  such  could  be  meant ;  and  in  the  next 
place,  the  description  (of  which  the  worcl  "my"  is  a  part) 
would  not  have  taken  them  in. — This  was  originally  the  testa- 
trix's own  estate  ;  she  had  settled  it  to  herself  for  life,  and  difter 
in  strict  settlement,  with  a  power  to  dispose  of  it  in  default  of 
issue  of  the  marriage,  so  that  the  reversion  in  fee  was  in  herself, 
and  unless  she  disposed  of  it,  would  remain  in  her  and  descend  to 
her  heir.  Beyond  all  question  then  the  estate  was  hers,  and  the 
inheritance  would  have  descended  from  her.  What  then  is  the 
difference  between  her  case  and  that  of  a  person  who  has  a  gene- 
ral capacity  by  virtue  of  the  statute  of  Henry  VHI.  ?  According 
to  the  general  rule  the  will  shall  operate  as  it  may,  as  a  will,  as 
an  appointment,  or  partly  one  and  partly  the  other,  ut  res  magis 
valeat  quam  pereat.  It  could  not  operate  as  a  will,  on  account  of 
her  incapacity  by  coverture ;  the  lands  are  taken  into  the  de- 
scription by  the  word  "  my,"  &c.,  for  the  estate  was  hers,  and 
she  had  in  this  special  manner  a  power  to  dispose  of  it  by  devise. 
She  does  not  dispose  by  virtue  of  her  ownership,  but  the  word 
"  my"  perfects  the  description,  as  they  were  in  fact  her  lands. 
He  was  of  opinion  then  that  those  lands,  whatever  they  were, 
did  pass,  cmd  the  rather  because  the  will  must  be  considered 
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[  *392  ]  as  an  *execution  of  her  power ;  for  though,  as  he  held, 
the  lands  purchased  would  not  pass,  yet  she  intended 
to  give  them  by  her  power,  for  as  the  money  with  which  they 
were  purchased  arose  from  the  lands  included  in  her  power,  she 
certainly  thought,  (but  she  was  mistaken,)  that  they  would  be  in- 
cluded likewise.  She  could  not  dispose  of  her  goods  and  chattels 
hut  under  this  power,  yet  there  is  no  more  reference  to  the  power 
in  respect  of  them  than  of  the  lands.  Why  then  may  not  the  one 
as  well  as  the  other  be  disposed  o^  without  a  reference  ?  The 
leaseholds  purchased,  he  held,  if  not  specifically  devised,  would 
fall,  under  the  words  goods  and  chattels,  into  the  residuary  devise ; 
for  this,  whether  money  or  leasehold  estates ,  is  still  personal,  and 
subjected  to  her  power.  The  decree  was,  that  all  the  freehold  es- 
tates comprehended  in  the  marriage  settlement,  and  thereby  sub- 
ject to  the  testatrix's  power  of  appointment,  (except  the  moiety 
of  Mappercombe  farm),  and  all  the  leasehold  estates  comprised 
in  the  settlement,  except  that  at'Porten,  passed  to  R.  C.  by  the 
residuary  gift.  • 

65.  This  is  a  most  important  decision.  After  devises  by  name 
of  some  of  the  estates  comprised  in  the  power,  but  without  any 
other  reference  to  the  power,  to  several  persons  a  residuary  gift 
of  all  the  rest  of  her  goods,  chattels,  estates  and  estate  whatso- 
ever undisposed,  was  held  to  pass  the  remainder  of  the  real  and 
leasehold  estates  subjected  to  the  power,  notwithstanding  the 
testatrix  had  general  personal  estate.-  This  decree  was  founded, 
1.  upon  the  nature  of  the  power,  and  the  pronoun  my,  which 
identified  these  estates ;  and  2.  upon  the  whole  frame  of  the 
will,  from  which  it  manifestly  appeared  that  she  intended  to  dis- 
pose of  the  property  comprised  in  her  settlement,  or  in  other 

■  words,  to  exercise  her  power. 

66.  In  Dillon  v.  Dillon,(M)  the  lands  of  Lissavora  and  Balty- 
daniel  were  agreed  to  be  settled  to  certain  uses  in  strict  settlement, 

with  power  to  the  husband  to  dispose  of  the  same  to 
[  *393   ]  the  issue  of  the  marriage,  as  he  should  think  *fit.     One 

moiety  of  Lissavora  would  go  in  possession  to  the  uses 
of  the  settlement  On  the  death  of  A.  and  B.,  and  one  moiety  of 
Baltydaniel  on  the  death  of  A.,  and   the  other  moiety  of  both 

(tt)  1  Ball  &  Beat.  77. 
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estates  (after  the  like  deaths,  and  the  death  and  failure  of  issue 
of  another  person,)  would  also  go  in  possession  to  the  uses  of  the 
settlement ;  so  that  the '  whole  of  the  two  estates  was  settled 
(subject  to  the  various  previous  estates)  to  the  husband'^s  appoint- 
ment among  the  children :  1,000/.  was  also  settled  to  be  paid 
after  the  death  of  the  husband  and  wife  to  the  issue  of  the  marri- 
age, as  the  husband  should  appoint,  with  liberty  to  lay  it  out  in 
lands.  A.  (Med,  and  the  husband  was  in  possession  of  the  whole 
of  Baltydaniel ;  one  moiety  under  the  articles,  the  other  under  a 
lease  from  the  party  in  possession  ;  and  he  had  also  unsettled  es- 
tates. (I)  The  husband  then  made  his  will,  by  which  he  recited 
his  settlement  as  to  the  1,0001.,  and  that  it  had  been  applied  by 
him  in  the  purchase  of  leases  of  lands  ;  and  he  charged  all  the 
said  lands,  together  with  the  moiety  of  Lissavora,  to  which  he 
would  be  entitled  on  the  death  of  B.,  and  also  all  such  other 
farms  or  lands  as  he  might  die  seised  or  possessed  of,  with  the 
payment  of  two  annuities  to  his  wife,  one  of  them  in  lieu  of 
interest  on  the  1,000/.  And  he  gave  all  the  said  farms  and  lands, 
and  all  or  any  other  farm  or  farms  that  he  should  happen  to  die 
seise'd  of  or  entitled  unto,  either  in  possession,  reversion,  re- 
mainder or  expectancy,  together  with  all  his  personal  estate,  to 
his  children.  By  the  failure  of  the  prior  limitations  the  entirely 
of  both  became  subject  to  the  power  in  possession,  and  it  was 
held  that  all  the  settled  estates  passed  by  the  will  as  an  execution  of 
the  power  ;  and  that  the  testator's  own  estates  also  passed  by  the" 
the  will. (II)  Lord  Manners,  C,  observed,  that  the  testator 
spoke  of  Lissavora  as  lands  he  should  become  entitled 
to  on  the  *death  of  B. ;  was  it  not  manifest,  therefore,  [  *394  J 
that  he  considered  them  as  his  own  lands,  and  did  not 
this  clearly  explain  what  he  meant  by  the  words  "  my  land  ?  "  It 
was  impossible  not  to  see  that  he  meant  all  the  lands  over  which  he 
had  a  power.  The  terms  of  the  articles  might  easily  lead  them  to 
consider  the  settled  property  as  their  own,  and  it  was  perfectly 
clear  that  where  he  in  his  will  spoke  of  his  lands,  he  meant  the 
lands  intended  to  be  settled  by  the  articles,  and  he  disposes  of 
them  among  his  children,  which  by  the  power,  he  was  enabled  to 

(I)  This  appears  by  the  Decree;  an  extract  from  which  will  be  found  in  Appendix, 
No.  12. 
(H)  Seeih*  Decree,  No.  12,  Appendix. 
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do.  He  was,  therefore,  clearly  of  opinion  that  the  testator  had 
by  his  will  exercised  the  power  of  appointment  given  him  by  the 
articles  [o\ev  all  the  estates.]  That  the  will  also  operated  to 
pass  the  unsettled  estate  appears  not  to  have  been  disputed. 

67.  So  in  Morgan  v.  Surnam,(t))  the  intention  in  a  will  to  pass 
the  real  estate  in  the  power,  which  appeared  by  the  description 
of  it,  was  held  to  give  the  same  character  to  the  disposition  of  the 
personal  estate,  although  general. 

The  testator  gave  his  messuage,  Ac,  and  all  the  residue  of  his 
real  and  personal  estate,  stock  in  trade,  &c.,  unto  his  wife  for  her 
use,  and  to  maintain  her  children  during  her  life,  she  paying 
thereout  his  debts,  &c. ;  and  after  her  decease  he  gave  the  same 
(which  was  held  to  mean  all  the  property)  to  be  parted  amongst 
them  as  she  should  think  proper.  By  her  will  (not  referring  to 
her  power)  she  gave  to  two  of  her  sons  the  messuage,  &c.,  by  a 
particular  description,  and  also  all  her  household  goods,  stock  in 
trade,  and  all  personal  property  that  she  should  die  possessed  of, 
whatsoever  and  wheresoever  the  same  should  be,  at  her  decease, 
and  when  one  of  them  should  attain  twenty-one,  she  willed,  that 
the  whole  of  her  real  and  personal  estate  should  be  divided  be- 
tween them,  subject  to  the  payment  of  her  debts  and  the  several 
legacies  bequeathed  to  her  other  children,  with  certain  contingent 
limitations  over  of  the  real  estate.  She  gave  to  her 
[  *395  ]  son  Thomas  one  guinea,  *as  he  was  settled  in  business 
during  the  life  of  his  father,  and  had  his  share  of  their 
property  already ;  and  she  gave  to  three  other  children  very 
small  legacies,  which  she  stated  made  their  share  as  nearly  equal 
as  she  could  guess  with  what  Thomas  had  had,  and  to  be  paid 
when  the  youngest  son  attained  twenty-one.  Now  the  question 
at  law  arose  in  ejectment  for  the  real  estate.  It  was  clear  that 
no  child  could  be  excluded,  and  the  question  then  was  whether  a 
share  of  the  personalty  to  four  of  them  was  sufficient.  Mansfield, 
C.  J.,  after  discussing  the  point  as  to  illusory  appointments,  ob- 
served that  in  the  present  case  there  was  a  fund  consisting  both 
of  real  and  personal  estate,  and  to  several  of  the  children  no  part 
of  the  real  estate  was  distributed.  The  question,  he  said,  then 
arose  whether  it  \*ras  necessary  to  give  apart  of  the  property  of  each 

(»)  1  Taunt.  289. 
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description  to  each  of  the  objects  of  the  testator's  bounty.  He 
considered  a  part  of  each  might  be  given  to  each  in  equity,  and 
that  at  law  no  doubt  existed  that  the  giving  a  part  of  one  species 
only  would  be  a  good  legal  appointment,  and  if  so  the*  lessor  of 
the  plaintiff  (the  heir-at-law  and  a  pecuniary  legatee  under  the 
widow's  will)  was  entitled  to  no  part  of  the  real  estate.  But  it 
had  been  said  that  this  was  not  a  good  execution  of  the  power, 
because  the  testatrix  disposed  of  the  property  as  her  own.  He 
admitted  Clere's  case,  but  added  that  where  A.  is.siesed  of  an 
estate  with  a  power  for  B.  to  appoint,  there  B.  having  no  estate, 
his  act  shall  necessarily  be  inferred  to  be  done  in  execution  of  the 
power;  and  he  referred  to  Standen  v.  Standen.  The  testatrix 
there,  taking  as  she  did  only  a  life  interest  in  the  real  estate, 
certainly  had  only  a  power  over  the  reversion,  and  not  an  interest 
in  it ;  and  therefore,  although  she  used  terms  of  devise,  it  is  plain 
that  she  meant  to  execute  the  power. 

68.  Now  the  case  wholly  depended  upon  the  fact  that  the  tes- 
tatrix had  given  to  each  of  the  children  excluded  from  taking  the 
real  estate,  a  share  of  the  husband's  personal  estate. 
But  "although  the  gift  of  the  real  estate  was  identified  [  *396  ] 
by  description,  yet  there  was  no  such  description  of 
the  personal  estate.  It  was  given  as  her  household  goods,  stock 
in  trade,  and  all  personal  property  that  she  shall  die  possessed 
of;  and  it  was  made  subject  to  her  debts,  which  the  power  did 
not  authorize.  The  gift  clearly  included  her  own  personal  estate, 
and  she  might  have  acquired  stock  in  trade,  besides  that  subject 
to  her  husband's  will.  The  legacies  to  the  four  children  were 
general  pecuniary  legacies,  and  of  course,  as  such,  could  not  have 
operated  as  appointments,  had  not  the  testatrix,  in  the  gift  to  the 
two  youngest  sons,  charged  the  property  given  to  them  with  those 
legacies  ;(I)  and  although  that  was  a  fund  at  least  in  part  com- 
posed of  her  own  property,  yet  it  was  held  to  carry  also  her  hus- 
band's over  which  she  had  only  a  power,  and  the  charge  of  course 
affected  that  as  well  as  the  other  property ;  and  this  was  held, 
although  the  first  burden  charged,  viz.,  her  debts,  could  not  be 
made  payable  under  the  power.  This  reasoning  no  doubt  does 
not  appear  in  the  report,  but  the  point  was  taken  for  granted  at 

(I)  Perhaps  there  was  an  implied  charge  upon  both  the  real  and  personal  estates. 
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the  bar  and  by  the  Bench.  It  could  not  have  been  overlooked,  as 
in  the  view  which  the  Court  took  of  the  case  it  was  the  very 
question  to  be  decided,  and  it  appears  to  have  been  well  decided  ; 
for  by  disposing  of  her  husband's  real  estate  as  her  own,  she  gave 
a  meaning  to  her  expressions  which  the  ^  Court  was  warranted  in 
extending  to  the  whole  clause.  Upon  another  part  of  the  same 
will,  Mr.  Justice  Heath  made  an  observation  which  bears  upon 
this  view  of  the  case.  The  words,  he  said,  were  in  the  same 
period,  and  it  was  a  rule  of  construction  that  if  4he  whole  of  a 
sentence  could  be  made  to  stand  together,  it  should  be  so  con- 
strued. 

69.  In  the  cases  hitherto  considered '  there  were  the  clear 

words  "  real  estate,"  and  the  only  doubt  was  whether 
[  *397  ]  the  *reAl  estate  comprised  in  the  power  was  the  proper- 
ty referred  to.(l)  But  cases  have  occurred  where  the 
words  were  clearly  sufficient  to  pass  real  estate,  although  those 
precise  words'  were  not  used  ;  and  the  question  has  been  raised, 
whether  although  there  was  no  other  real  estate  to  satisfy  the 
words,  the  property  within  the  power  should  be  deemed  the  sub- 
ject of  the  disposition. 

70.  In  ex  parte  Caswall,(w)  the  facts,  which  are  not  accurate- 
ly stated,  were  in  substance,that  a  copyhold  T^as  surrendered  to 
trustees  in  trust  for  the  surrenderor  for  life,  and  then  to  such  uses 
as  he  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, to  his  son  John  in  fee.  He  made  his  will,  and  as  to  all  the 
.residue  and  remainder  of  iiis  effects,  real  and  personal,  of  what 

tenure,  kind  or  quality  soever,  he  gave  to  his  son  G-eorge.  He 
had  other  lands  on  which  the  devise  to  George  might  be  satisfied, 
and  therefore  Lord  Haf  dwicke  held  that  the  will  did  not  amount 
to  an  execution  of  the  power.  Here,  therefore,  was  nothing  that 
was  at  all  descriptive  of  the  thing  which  the  testator  had  a  power 
to  dispose  of,  but  what  was  applicable  to  other  estates  of  which 
he  was  seised  and  of  which  he  could  equally  dispose.  Lord 
Hardwicke's  opinion  plainly  was,  that  if  there  had  been  no  other 
real  estate  to  satisfy  the  devise,  it  would  have  operated  as  an  exe- 
cution of  the  power. 

71.  In  Jones  v.  Curry,  before  Sir  Thomas  Plumer,(a;)  the  tes- 
(«i)  1  Atk.  359;  within  1  Vict.  o.  26.        {x)  1  Swanst.  66;  Wila.  Cha.  Ca.  24. 

(1)  See  note,  p.  412. 
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tatrix  had  an  estate  for  life  in  certain  real  and  personal  estate, 
with  i-emainder  to  her  issue,  and  in  default  of  issue,  a  general 
power  of  appointment  by  will.  She  died  without  issue,  and  by 
her  will,  executed  so  as  to  pass  real  estate,  she  gave  unto  her 
father  and  mother  "  all  her  estate  and  effects  of  whatsoever  de- 
nomination," with  a  gift  over  of  "  the  property,"  and  certain  gifts 
of  an  annuity,  legacy,  and  specific  articles  of  personalty.  It  was 
held  that  the  power  was  not  well  executed.  As  to  the 
real  estate,  the  learned  Judge  *said  there  was  a  shade  [  *398  ] 
of  novelty  in  the  case.  The  case  of  Standen  v.  Standen 
had  established,  that  with  regard  to  real  estate  the  Court  may 
examine  whether  the  circumstances  of  the  testator's  property  are 
such  as  to  give  effect  to  the  will ;  and  if  this  will  had  contained 
an^ unequivocal  devise  of  realty,  the  Court  must,  in  order  to  give 
operation  to  an  instrument  which  would  otherwise  be  inoperative, 
have  resorted  to  the  fund  the  subject  of  the  power.  But  this  will 
contained  no  words  which  would  be  without  operation  unless 
referred  to  the  power.  On  the  contrary,  the  testatrix  uses  terms 
of  generality,  ".all  my  estate  and  effects  of  whatever  denomina- 
tion." That  clause  would  embrace  all  her  real  and  personal 
property ;  but  would  it  go  beyond  that  ?  Could  it  extend  to  what 
was  not  the  property  of  the  testatrix  ?  The  words  are  not  of  a 
specific  description  of  any  estate  or  of  any  species  of  interest,  but 
adapted  to  comprehend  every  thing  which  was,  and  to  exclude 
every  thing  which  was  not  a  part  of  her  property.  Li  order  to 
apply  them  to  property  not  hers,  we  must  reject  the  pronoun 
"  my."  The  distinction,  notwithstanding  some  expressions  of 
Lord  Eosslyn  in  Standen  v.  Standen,  being  now  established  be- 
tween property  and  power;  these  words,  containing  no  direct 
reference  to  any  particular  fund,  nothing  in  description  to  enable 
the  Court  to  collect  her  intention  to  exercise  her  power,  are  not 
suflScient  to  designate  with  due  certainty  property  not  her  own, 
but  of  which  she  was  empowered  to  dispose.  Though  she  had  no 
real  estate,  she  might  have  personal  property  of  various  descrip- 
tions, and  the  terms  would  be  satisfied  by  passing  that. 

72.  Although  the  donee  of  the  power  be  a  married  woman  and 
under  an  incapacity  to  dispose  of  any  property  except  under  her 
power,  yet  her  disposition  will  not  upon  that  ground  receive  a 
more  liberal  construction. 
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73.  Thus  in  Lovell  v.  Kmglit,(«/)  a  woman's  leasehold  estates 

for  years  were  assigned  to  trustees  for  her  separate  use, 
[  *399  ]  *and  then  in  trust  for  her  children,  and  in  default  of 

children,  to  her  appointment  by  will  or  codicil,  signed,  &c, 
A  year  after  the  marriage  she  made  her  will,  describing  herself 
as  a  married  woman,  and  gave  to  her  husband  the  whole  of  her 
property,  both  real  and  personal,  and  whatsoever  she  might  pos- 
sess at  the  time  of  her  decease,  the  whole  to  be  given  up  to  her 
husband,  his  heirs,  executors,  administrators  and  assigns,  to  and 
for  his  and  their  own  use  absolutely,  and  she  appointed  him  as  his 
own  executor  of  her  will :  it  was  held  that  the  power  was  not 
well  executed.  The  Vice-Chancellor  said,  the  question  was 
whether  upon  this  instrument  he  was  authorized  to  hold  that  the 
lady  had  executed  her  power  of  appointment  as  to  the  leaseholds 
for  years.  It  was  argued  that  he  was  authorized  to  come  to  that 
decision  by  the  authority  of  Standen  v.  Stahden,  and  Wallop  v. 
Lord  Portsmouth.  There  the  power  extended  to  appoint  money 
which  should  arise  from  the  sale  of  real  estate,  which  real  estate 
had  never  been  sold,  but  remained  to  be,  and  was  enjoyed  as  real 
estate ;  and  it  was  decided  that  the  words  " real  estate"  used  by 
the  person  having  the  power,  should  be  held  to  refer  to  that  which 
was  de  facto  real  estate,  although  in  the  contemplation  of  a  court 
of  equity,  it  was  substantially  personal  estate :  and  it  was  said 
that  the  decisions  in  those  two  cases  bear  upon  the  present  case, 
and  that  the  testatrix  having  used  the  expression  "  real  and  per- 
sonal property,"  the  Court  is  at  liberty  to  hold  that  by  real  pro- 
perty, she  meant,  not  that  which  was  in  fact  real,  according  to 
the  general  meaning  of  the  term,  but  that  which  savoured  of  the 
realty :  in  other  words,  that  real  estate,  as  opposed  to  personal 
property,  might  be  held  to  mean  chattels  real.  Now  it  always 
had  appeared  to  him  that  the  two  cases  referred  to  had  gone  to 
the  very  limit  of  the  law,  by  giving  to  the  words  "  real  estate" 
that  meaning  which,  under  the  circumstances  of  the  property  in 

those  two  cases,  the  terms  would  not  ordinarily  bear. 
[  *400  ]  But  he  was  *asked  to  go  much  further  in  this  case,  and 

to  decide  that  where  a  party  evidently  means  to  give 
all  her  property,  and  has  described  it  as  both  real  and  personal, 
he  was,  under  the  term  "  real,"  as  opposed  to  the  word  "  per- 

iy)  3  Sim.  275;  within  1  Vict.  c.  26. 
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sonal,"  not  to  hold  that  that  which  is  real  shall  pass,  but  that 
which  is  not  real  shall  pass.  It  appeared  to  him  that  that  would 
be  doing  a  greater  violence  to  the  words  than  was  done  even  in 
the  two  cases  referred  to.  Was  this  testamentary  instrument  to 
be  taken  as  any  thing  else  that  a  general  will  by  the  testatrix, 
meaning  to  dispose  of  all  her  property  in  general  terms  ?  Here 
there  was  no  specific  enumeration  of  the  articles  of  property  in- 
tended to  be  disposed  of,  but  she  affected  to  give  "  the  whole  of 
her  property,  both  real  and  personal,  and  whatsoever  she  might 
possess  at  the  tim6  of  her  decease."  He  did  not  think,  that  if 
this  person  had  intended  to  dispose  of  all  her  property,  more 
comprehensive  and  general  terms  could  have  been  selected  than 
are  here  used  :  and  it  was  perfectly  settled  that,  wherever  a  will 
is  couched  in  such  terms  as  that,  upon  the  face  of  it,  it  appears  to 
express  an  intention  to  pass  the  general  property  which  may  be- 
long to  the  party  making  the  will,  such  a  will  shall  not  be  deemed 
an  execution  of  the  power  with  regard  to  any  specific  property. 
74.  The  points  relied  upon  at  the  bar,  were,  1,  the  incapacity 
of  the  married  woman  to  dispose  of  her  leasehold  estates,  except 
under  her  power ;  2,  the  words  of  the  will,  which  would  have 
passed  this  property  if  she  had  been  sui  jyris,  and  as  she  was 
incapable  of  passing  them  except  under  her  power,  and  had  no 
estate  to  satisfy  the  words,  therefore  they  should  be  held  to  pass. 
She  had  no  real  estate,  and  therefore,  according  to  the  ordinary 
rules  of  interpretation,  the  leaseholds  ought  to  have  been  held  to 
be  the  estate  referred  to,  which  is  in  truth  real  estate,  although 
we  treat  it  as  a  chattel  interest.  The  leading  argument  does  not 
appear  to  have  been  adverted  to.  Upon  an  appeal, 
however,  *the  decree  was  af&rmed,  but  with  no  disin-  [  *401  ] 
clination  on  the  part  of  the  Lord  Chancellor  that  the  ' 
case  should  go  further. 


75.  In  a  later  case  of  this  nature(z),  where  the  gift  was  gene- 
rally of  all  the  property  of  which  the  testatrix,  a  married  woman, 
was  possessed,  whether  real  or  persoiial,  and  also  her  reversionary 
iaterest  in  any  property,  and  her  power  was  general,  the  Court 

(a)  Curteis  v.  Kenriok,  3  Mees.  &  Wels.  461 ;  9  Sim.  448. 
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suggested  during  tlie  argument  that  a  married  -woman  could  not 
make  a  will  at  all,  except  under  the  power ;  and  it  was  said,  that 
it  could  not  be  intended  that  the  testatrix  had  other  properiy 
which  she  could  devise,  being  a  married  woman.  Lovell  v. 
Knight  was  distinguished  at  the  bar,  because  it  had  reference  to 
personal  estate.  The  question  arose  only  upon  the  real  estate  in 
the  marriage  settlement,  and  it  appears  to  be  well  decided. (a) 

76.  In  reviewing  the  cases  in  this  section,  it  is  impossible  not 
to  be  struck  with  the  number  of  inltances  where  the  intention  has 
been  defeated  by  the  rule  distinguishing  power  from  property. 
The  statute  now  executes  the  supposed  intention  in  every  case  of 
a  general  disposition  by  will,  where  the  testator  has  a  general 
power.  But  in  other  cases,  the  rule  of  law  is  to  prevail.  The 
mischief  has  been  increased  by  the  Courts,  in  some  recent  instan- 
ces, adopting  a  strict  construction,  with  a  view  to  establish  a  cer- 
tain rule.  The  particular  disposition,  where  the  power  or  the 
subject  is  not  clearly  referred  to,  must  always  raise  a  question  of 
construction.  Now  without  breaking  in  upon  the  general  rule, 
but  on  the  contrary  giving  to  it  its  full  force,  the  intention  in 
many  of  the  decided  cases  might  have  been  effectuated.  The  de- 
cisions in  Wallop  v.  Lord  Portsmouth,  and  Standen  v.  Standen, 
were  perfectly  right,  and  cannot  be  broken  in  upon.     In  neither 

case  was  the  subject  accurately  described,  for  not  only 
[  *402  ]  was  the  estate  not  the  testatrix's  in  a  *general  sense, 

but  it  was  real  estate  directed  to  be  converted  into  mo- 
ney. ■  But  there  is  no  magic  in  words.  It  was  real  estate,  she  had 
none  of  her  own,  and.  therefore  it  was  a  clear  inference  th&t,  in 
disposing  of  real  estate,  she  meant  that  over  which,  sub  modo,  she 
had  a  power.  The  decisions  may  not,  therefore,  be  thought  to  go 
a  great  way ;  and,  as  Standen  v.  Standen  was  affirmed  in  the 
House  of  Lords,  it  is  a  binding  authority.  In  a  case  like  Nowell 
v.  Roake,  the  nature  of  the  property  might,  without  introducing 
any  uncertainty  into  the  rule,  be  considered  to  manifest  a  suffi- 
cient intention.  I  hold  an  estate  as  an  entirety,  but  the  tenure  is 
in  moieties,  and  one  is  subject  only  to  my  appointment ;  I  give  by 
my  will  all  my  estates  to  one  for  life.  The  rule  would  exclude 
that  moiety  within  the  power,  if  it  stood  there,  but  I  direct  that 

(o)  See  9  Sim.  447  n. 
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the  tenant  for  life  shall  keep  the  estates  in  repair.  The  estate 
cannot  be  repaired  by  undivided  moieties,  although  two  tenants- 
in  common  may  repair  the  estate  ;  and  therefore  the  direction 
might,  in  favour  of  the  intention,  have  been  held,  according  tO' 
the  decision  in  the  Court  of  Common  Pleas,  as  evidence  that  she 
was  dealing  with  the  entirety.  That,  however,  was  a  case  upon 
which  opinions  might  fairly  differ.  But  in  cases  where  distinct 
properties  are  subject  to  the  power,  and  there  is  evidence  of  the 
intention  to  comprehend  one  description  of  the  property  in  the 
power  within  the  general  disposition,  the  whole  ought  to  be  held 
to  pass.  This  really  was  the  point  decided  by  the  House  of  Lords, 
in  Standen  v.  Standen,  for  the  gift  was  generally  of  the  residue 
of  the  testatrix's  real  and  personal  estate.  Now  the  gift  was 
held  valid  as  to  real  estate,  because  she  had  no  real  estate  of  her 
own  ;  but  this  did  not  apply  to  the  personal  estate  properly  with- 
in the  power,  which  was  equally  held  to  pass.  The  ground  upon 
which  that  passed  of  coui'se  was,  that  the  fact  of  the  testatrix  not 
having  real  estate  gave  to  her  disposition  the  character  of  an  exe- 
cution of  the  power  over  the  real  estate  ;  it  showed  her  intention 
to  execute  her  power,  and  that  when  she  talked  of  her 
real  estate,  she  *meant  the  I'cal  estate  in  the  power ;  [  *403  ] 
and  the  same  intention  was  held  to  govern  the  entire 
gift':  upon  what  ground  can  a  distinction  be  drawn  ?  She  gives 
her  real  and  personal  estate  without  further  explanation.  But 
the  extrinsic  evidence  introduces  a  fact  which  proves,  what  her 
language  by  itself  does  not,  that  she  is  dealing-  with  some  of  the 
property  in  the  power — a  due  construction  of  the  will  requires  the 
same  force  to  be  given  to  the  whole  sentence,  and  it  is  altogether 
indifferent,  when  the  intention  is  thus  ascertained  that  the  same 
words  will  also  carry  her  own  personal  estate.  Lord  Hardwicke's 
decision  in  Churchill  v.  Dibben  clearly  goes  as  far,  for  both  the 
freeholds  and  the  leaseholds,  were  held  to  pass  by  the  residuary 
gift,  and  the  testatrix  there  had  purchased  other  leaseholds  with 
her  savings,  which  were  also  held  to  pass.  Lord  Hardwicke 
properly  relied  upon  the  nature  of  the  power,  and  of  the  testatrix's 
interest  in  the  estate.  The  case  has  only  lately  been  presented 
to  the  profession,  and  must  have  considerable  influence  over  future 
decisions.  The  case  of  Morgan  and  Surman  is  also  an  authority 
for  a  power  being  executed  over  all  the  property  comprised  in  it 
Vol.  I.  38 
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by  general  words,  where  an  intention  is  shown  to  execute  it  as  to 
other  property,  so  as  to  give  the  same  character  to  the  whole  gift. 

77.  Lord  Eldon  appears  to  have  entertained  this  opinion.  In 
Roach  V.  Haynes,(*)  the  question  turned  upon  a  substitution  of  a 
residuary  legatee,  by  a  codicil  not  referring  to  the  power  or  the 
property,  but  speaking  only  of  "  my  estate  and  effects,"  although 
the  residuary  legatee  in  the  will  took  both  property  of  the  testa- 
trix's own,  and  property  over  which  she  had  a  power.  Lord  El- 
don observed,  that  the  objection  wfs  that  there  was  not  enough 
in  the  codicil  to  substitute  the  new  legatee  for  the  old  :  the  codi- 
cil giving  only  the  residue  of  her  estate  and  effects,  a  description 

that  would  not  comprehend  the  speciiic  things  given  to 
[  *404  ]  the  residuary  legatee  *by  the  will.     An  answer  'to  that 

objection  was,  that  though  in  general  cases  those  words 
will  not  pass  what  the  testator  has  power  to  dispose  of,  but  no  in- 
terest in,  yet  enough  might  be  found  in  the  particular  case  to  show 
an  intention  to  pass  the  subject  of  the  power,  as  in  the  cases  where 
the  money  arising  from  real  estate  may  pass  under  the  words  per- 
sonal estate,  upon  the  clear  intention  to  embrace  it,  This  testar 
trix  set  out  [in  her  will]  with  an  intention  to  dispose  of  10,OOOZ.; 
she  did  not  exhaust  it,  but  as  to  particular  parts,  she  took  notice 
that  was  to  fall  into  the  residue.  She  used  words,  perhaps  unne- 
cessarily, that  would  comprehend  not  only  the  property  she '  had 
power  to  dispose  of,  but  property  strictly  her  own,  and  she  had 
blended  it  so  that  she  had  sufficiently  demonstrated  an  intention 
to  treat  and  give  as  her  own  all  that  she  had  as  her  own  either  by 
authority  or  interest. 

78.  This  rule  of  construction,  for  which  there  is  such  great 
authority,  will  in  many  cases  carry  the  intention  into  effect  with- 
out breaking  in  upon  the  general  rule.  The  principle  of  the 
cases  was  Mly  adopted  by  the  late  Master  of  the  Rolls  (Sir  John 
Leach,)  in  Walker  v.  Mackie,  and  G-raht  v.  Lynman.  But  in 
some  few  cases  the  authorities  have  not  been  followed.  In  Lewis 
v.  Lewellyn,  as  we  have  seen,  the  gift  was  of  freeholds  and  copy- 
holds ;  there  was  property  of  both  descriptions  in  the  same  power. 
As  the  testator  had  no  other  copyholds,  those  in  the  power  were 
held  to  pass,  but  the  freeholds  not ;  but  this  is  not  warranted  by 

(t)  8  Ves.  jnn.  692.  Vide  supra.  The  codicil  was  held  not  to  revoke  the  appoint- 
ment in  the  wiU^ 
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Standen  v.  Staaden.  There  is  less  difficulty  in  the  former  case 
than  in  the  latter.  The  extrinsic  evidence  show  that  the  testator 
was  speaking  of  the  settled  property  when  he  devised  his  copy- 
holds, and  the  words  thus  explained  are  sufficient  to  pass  them. 
Now  the  same  words,  under  the  same  explanation,  would  carry 
the  freeholds.  It  is  immaterial  that  he  has  other  freeholds  ;  for 
having  already  ascertained  that  he  used  the  other  words  in  the 
same  sentence  as  describing  part  of  the  property  in  the 
power,  that  impresses  the  same  "meaning  on  the  whole  [  *405  J 
clause.  A  man  gives  all  his  freehold  and  copyhold 
estates  to  A.  The  circumstance  of  his  having  no  copyholds  of  his 
own,  affords  evidence  that  he  was  speaking  of  those  within  the 
power :  but  the  power  also  embraced  freeholds.  Now,  can  the 
same  intention  be  denied,  and  consequently  the  same  meaning,  to 
every  part  of  the  clause  ? 

79.  Again,  in  Napier  v.  Napier,  the  testator  gave  all  his  estates 
in  nine  parishes :  this  passed  estates  in  five  parishes  of  which  he 
was  seised  in  fee,  and  lands  in  three  parishes  over  which  he  had  a 
power ;  but  then  came  the  point :  in  the  other  parish  he  had  lands 
in  fee  and  lands  over  which  he  had  a  power,  and  the  latter  were 
held  not  to  pass,  although  the  lands  in  the  power  were  compris- 
ed in  the  same  power  with  those  in  one  of  the  three  parishes,  and 
his  fee-simple  lands  were  simply  eleven  acres  subsequently  pur- 
chased. This  also  appears  to  be  in  opposition  to  the  decision  of 
the  House  of  Lords  in  Standen  v.  Standen.  The  one  devise  in 
the  will  had  already  a  mixed  operation ;  it  was  flexible  enough  to 
pass  fee  simple  estates  and  estates  subject  to  a  power,  where  they 
were  in  different  parishes :  why  should  they  not  have  embraced 
the  two  sorts  of  estates,  although  in  the  same  parish  ?  It  was  de- 
cided, as  regarded  the  eight  parishes,  that  the  testator  intended 
both  to  devise  his  fee-simple  estates  and  to  exercise  his  powers ; 
and  although  the  circumstances  of  the  estates  in  the  eight  parishes 
alone  proved  this,  yet  when  it  was  once  established  that  such  was 
the  intention,  and  that  the  veiy  same  gift  would  at  once  devise 
fee-simple  estates  and  execute  powers  over  others,  surely  that  de- 
vise ought  to  have  passed  both  descriptions  of  estates  in  the 
ninth  parish.  The  devise  would  then  have  operated  upon  all  the 
estates  in  the  nine  parishes  over  which  the  testator  either  had  a 
seisin  in  fee  or  a  power  to  devise  by  will.  What  rule,  it  may  be 
asked,  would  that  have  infringed  ? 
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80.  Iq  Lovell  t.  Knight,  the  more  confined  construc- 
[  *406  ]  tion  disappointed  the  intention  of  the  testatrix  in  ano- 
ther shape.  The  testatrix  was  a  married  woman.  Now 
the  disability  of  coverture  does  have  some  operation  in  these  cases ; 
for  if  a  married  woman  have  a  power,  and  the  estate  itself  is  vested 
in  her  in  default  of  appointment,  and  she  devise  the  estate  general- 
ly, her  devise  will  operate  as  an  appointment,  because  she  cannot 
devise  her  interest.  The  will  of  a  person  sui  juris  would  in  the 
same  case  operate  as  a  devise,  and  Sot  as  an  appointment.  The 
disability  of  coverture  therefore,  has  some  bearing  upon  the  con- 
struction of  the  instrument.  In  Lovell  v.  Knight,  the  wife  gave  all 
her  real  and  personal  estate ;  real  estate  she  had  none  in  a  proper 
sense,  but  she  had  leaseholds,  and  the  land  is  real  estate,  although 
in  this  country  we  treat  the  leasehold  interest  as  a  chattel.  But 
she  had  nothing  to  answer  the  description  but  the  leaseholds  in 
the  power,  (c)  Now  if  she  had  been  sui  juris,  and  had  given  all 
her  real  estates  by  her  will  to  one,  and  she  had  had  only  lease- 
hold estates,  the  latter  would  have  passed.  Why  should  not  the 
same  construction  have  been  put  on  her  will  ?  Besides,  where  a 
married  woman  disposes  by  her  will  of  her  real  and  personal 
estates,  and  cannot  dispose  of  any  real  estate  except  by  virtue  of 
a  power,  the  very  instrument  as  well  as  the  terms  used  in  it, 
proves  that  she  intends  to  execute  her  power ;  and  then  the  words 
present  no  difficulty,  but  are  easily  moulded,  so  as  to  pass  the 
property  according  to  the  intention.  The  decision  of  Lord  Hard- 
wicke  in  .Churchill  v.  Dibben  would  lead  one  to  suppose  that  he 
would  not  have  decided  Lovell  and  Knight  a.gainst  the  appoint- 
ment. ((^) 

81.  Li  Jones  v.  Curry,  where  Sir  Thomas  Plumer,  as  we  have 
seen,  refused  to  give  to  the  devise  its  natural  construction,  there 
was  some  inconsistency  in  some  of  the  passages  of  the  judgment. 
If  the  words  were  not  sufficient  to  pass  real  estate — 
[  *407  ]  which  they  clearly  were — the  point  did  not  arise.  *If 
they  were  sufficient,  the  case  do^s  not  appear  to  have 
been  well  decided.  The  cases  had  already  gone  far  enough.  The 
first  question  is  upon  the  words.     Are  they  sufficient  to  pass  real 

(c)  See  Lord  Eldon's  observations  in  Koaoh  v.  Hayne,  above  quoted. 
■(d)  And  see  now  Custeis  v,  Kcnriok,  supra,  pi.  75. 
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estate  ?  for  if  tliey  are,  then  an  intention  to  pass  real  estate  cannot 
fail  to  be  collected  from  the  ■will.  The  next  question  is,  had  the 
testatrix  any  real  estate  not  comprised  in  the  power  to  satisfy  the 
words  ?  in  which  case  they  only  would  pass.  But  if  she  had  not, 
but  had  a  power  over  real  estate,  then  that  real  estate  would  pass. 
To  say  that  all  her  real  estate  would  pass  by  it,  and  therefore  the 
words  are  satisfied  although  she  had  none,  and  to  rely  on  the  pro- 
noun "  my,"  is  simply  to  contradict  the  authorities,  which  the 
learned  Judge  professed,  and  no  doubt  intended  to  follow.  There 
is  no  magic  in  words,  and  their  legal  and  simple  import  should  be 
ascribed  to  them,  in  order  to  eifect  what  manifestly  in  such  a  case 
is  the  intention  of  the  testator. 

82.  Upon  the  whole,  although  a  certain  rule  is  necessary  to 
prevent  vexation,  yet  the  principles  established  by  the  authorities, 
Wallop  V.  Lord  Portsmouth,  Churcliill  v.  Dibben,  Standen  v. 
Standen,  Morgan  v.  Surman,  are  altogether  consistent  with  the 
rule,  and  if  steadily  followed  would,  it  may  be  thought,  have  sup- 
ported the  dispositions  in  Lewis  v.  Lewellyn,  Napier  v.  Napier, 
and  Jones  v.  Curry,  and  also  in  Lovell  v.  Knight.  It  would  be 
difficult  to  maintain  that  if  the  dispositions  in  those  cases  had  been 
supported  as  executions  of  the  powers,  any  uncertainty  would 
have  been  introduced  into  the  law.(e) 

83.  Li  the  course  of  this  consideration  of  the  subject  many 
cases  have  been  referred  to  which  would  now  fall  within  the  1 
Vict.  c.  26,  but  still  it  has  been  found  necessary  to  consider  them, 
in  order  to  ascertain  what  the  rule  is  as  to  particular  powers  to 
which,  as  we  have  before  observed,  the  statute  does  not  apply. 

84.  It  would  seem  that  a  general  power  of  appoint- 
ment *to  a  man  although  created  after  his  will,  would  [  *408  ] 
be  executed  by  it  if  there  were  sufficient  words  in  the 

will  to  pass  the  property  under  section  27  of  the  1  Vict.  c.  26, 
which  makes  a  general  devise  operate  as  an  execution  of  a  general 
power  of  appointment,  unless  a  contrary  intention  appear,  with 
the  aid  of  section  24,  which  makes  every  will,  with  reference  to 
the  property  comprised  in  it,  speak  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  appear.    The  obvious  intention  of  the  Act  was  to  place 

(e)  See  now  Hughes  v.  Turner,  3  Myl.  &  Kee.  697. 
90* 
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a  general  power  of  appointment  on  the  same  footing  with  a  fee- 
simple.(/) 

85.  In  a  late  case,  where  by  fine  the  wife's  estate  was  convened 
to  such  uses,  intents  and  purposes  as  she  should  appoint  by  any 
deed  under  her  hand  and  seal  properly  witnessed,  whether  covert 
or  sole,  she  joiaed  with  her  husband  in  a  bond  and  warrant  of 
attorney  to  secure  a  deist,  and  separate  judgments  were  accord- 
ingly entered  up  against  them.  The  question  was,  whether  the 
power  was  executed.  Lord  Redes(^le  said,  that  it  is  not  neces- 
sary that  the  instrument  to  operate  under  the  power,  should  recite 
the  power,  or  refer  to  it  in  any  manner  in  the  execution  of  it ; 
but  if  a  person  having  such  a  power  does  an  act  with  all  the 
solemnities  required,  and  which  can  have  no  effect  but  by  virtue  of 
the  power,  the  act  is  taken  to  be  done  in  execution  of  the  power. 
Suppose  the  demand  here  made  had  been  made,  not  by  the  execu- 
tors of  Dillon  the  husband,  but  by  the  creditor :  suppose  the  ques- 
tion to  have  arisen  between  the  creditors  and  Mrs.  Dillon,  she 
still  living ;  the  question  might  thus  be  put  to  her ;  "  Did  you, 
Mrs.  Dillon,  join  in  executing  this  bond  as  a  security  to  a  creditor 
for  this  sum  of  money  ?" — "  Yes." — "  For  what  purpose  did  you 
execute  it  ?" — There  could  be  no  purpose  suggested  but  the  pur- 
pose of  securing  the  debt  by  charging  the  estate.  She  had  a 
power  of  charging  the  estate  by  deed  under  seal,  and  here  is  a 

deed  under*  seal  executed  by  her,  and  purporting  to 
[  *409  ]  bind  *her  as  far  as  she  could  be  bound.     Is  not  that  an 

instrument,  executed  by  her  according  to  her  power  of 
charging  ?(§•)  (I) 

86.  It  was,  however,  unnecessary  to  decide  the  point,  nor  could 
the  instrument,  it  should  seem,  be  deemed  a  good  execution  of 
the  power.  It  would  charge  any  separate  property,  and  so  far  it 
would  answer  the  purpose  intended ;  if  she  had  no  such  property, 

(/)  H.  Sugd.  Wills,  86. 

(g-)  Dillon  V.  Grraee,  2  Soho.  &  Lef.  456.     See  Martin  v.  Mitchell,  3  Swanst.  41,3. 

(I)  Bead  Peacock  v.  Monk,  2  Ves^  jun.  190;  the  bond  did  not,  as  was  supposed, 
operate  as  an  execution  of  a  regular  power  of  appointment,  but  merely  bound  her 
separate  estate,  she  being,  as  to  that,  a  feme  sole.  Heatley  y.  Thomas,  15  Ves.  jun. 
696,  is  a  case  of  the  same  description.  The  settlement  was  held  to  be  generally  to 
the  wife's  separate  use.  See  1  Ves.  &  Bea.  122,  123.  In  Bulpin  t.  Clarke,  17  Ves. 
jun.  365,  which  is  a  strong  case,  the  property  was  in  effect  settled  to  the  wife's  sepa- 
rate use. 
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it  would  of  course  be  inoperative ;  but  that  is  not  a  sufficient 
reason  why  it  should  be  deemed  an  execution  of  the  power :  the 
question  in  this  .case  is,  whether  such  an  intention  appears  that 
the  instrument  should  operate  as  an  execution  of  the  power,  as  a 
judge  can  act  upon,  not  whether  it  would  be  desirable  that  the 
creditor  should  have  a  security  on  the  subject  of  the  power.  If 
the  power  was  executed  in  the  above  case,  it  would  not  be  a 
greater  stretch  to  hold  that  a  bond  by  an  insolvent,  on  his  death-' 
bed,  executed  by  accident  according  to  a  power  which  Was  vested 
in  him,  operated  as  an  execution  of  the  power,  because  otherwise 
it  could  not  have  any  operation.  All  the  cases  appear  to  be 
against  the  inclination  of  the  Court  in  the  case  under  considera- 
tion;  although,  indeed.  Lord  Clare  is  reported  to  have  thought 
that  a  judgment  confessed  by  a  person  having  power  to  charge 
the  lands  with  money  he  might  have  occasion  to  borrow,  was  an 
execution  thereof.  (A) 

87.  However,  where  a  man  makes  a  voluntary  settlement,  and 
reserves  a  power  to  himself,  it  will,  it  seems,  be  con- 
strued *liberally,  and  the  courts  will  be  anxious  to  seize  [  *410  J 
on  any  words  which  may  be  deemed  an  execution  of 
the  power.  Thus,  in  the  case  of  Maddison  v.  Andrew,(t)  in  a 
voluntary  settlement,  the  ^antor  limited  a  term  to  trustees,  with 
power  to  charge  1,000Z.  The  settlor  made  his  will,  and  charged 
all  his  real  and  personal  estate  with  his  debts  and  legacies.  Lord 
Hardwicke  held  that  the  power  was  executed,  as  it  was  to  be 
construed,  liberally.  And,  as  to  the  execution  of  it,  the  donee 
had  used  the^word  charge,  which  was  the  word  in  the  power,  and 
it  was  only  a  shadow  of  a  difiference  that  he  had  charged  all  his 
estate,  whereas  this  was  before  settled  to  uses,  for  these  powers 
to  the  owner  were  to  be  considered  as  part  of  the  property.  (A) 
It  should  be  observed,  that  this  case  has  never  been  adverted  to 
in  the  subsequent  cases.  It  appears  to  draw  a  distiuction  as  to 
the  nature  of  the  power  which  it  would  be  difficult  to  support ; 
the  argument  as  to  the  words  "  his  estate,"  would  apply  with 
equal  force  to  every  residuary  disposition ;  a  construction  which 

(ft)  O'Hara  v.  Browne,  2  Ball  &  Beatty,  41,  cited;  see  now  pi.  3,  supra, 
(j)  1  Ves.  61;  see  now  1  Vict.  c.  26. 
(&)  Lib.  Keg.  B.  1747,  fol.  119. 
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Lord  Hardwicke  himself  expressly  overruled.  (Z)  But  the  case 
seems  to  depend  upon  its  own  particular  circumstances.  By 
the  Eegistrar's  book  it  appears  that  the  power  was  "  by  deed  or 
writing  to  limit  any  part  of  the  premises  for  raising  any  sum  of 
money  in  his  life-time,  not  exceeding  ifiOOl. ;  or  in  case  such  sum 
should  not  be  raised  in  his  life-time,  and  he  should  die  unmarried, 
without  issue,  then  he  should  have  power  by  will  to  charge  any 
part  of  the  premises  with  the  payment  of  any  sum  or  sums  of 
money  not  exceeding  1,000/.  to  any  f)erson  or  persons  as  he  should 
appoint."  He  was  tenant  for  life  under  the  settlement.  The 
variation  in  the  phraseology  of  the  power  was  certainly  remarka- 
ble, (m) 

88.  The  case  of  Probert  v.  Morgan,  as  it  is  reported  in  Atkins, 

also  seems  an  authority  that  a  power  to  charge  a  sum  of 
[  *411  ]  *money  on  an  estate  is  well  executed  by  a  general 

charge  in  a  will  of  a  sum  of  money  on  the  testator's 
estates.  But  it  appears  by  the  Registrar's  book  that  the  question 
did  not  arise  in  that  case.  A  term  was  limited  to  trustees,  to 
raise  2,000/.  and  pay  it  as  Probert  should  direct ;  and  his  three 
sisters  afterwards  became  entitled  to  the  reversion  in  fee  of  the 
estate  in  equal  thirds,  which  reversion  was  formerly  vested  in 
Probert  himself.  Probert  by  his  will  charged  all  his  real  estate 
with  1,000/.  "  to  be  paid  by  his  three  sisters  out  of  their  respective  ■ 
shares  of  his  estate."  This,  therefore,  was  a  direct  reference  to 
the  fimd  subject  to  the  power,  and  it  was  impossible  to  doubt  that 
the  power  was  duly  executed.  («) 

(0  Ex-parte  Caswell,  1  Atk.  559. 
(m)  Lib.  Eeg.  B.  1747,  fol.  119. 
(n)  B«g.  Lib.  B.  1738,  fol.  310. 
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*SECTION  VIII. 


[  *412  ] 


WHAT   AMOUNTS   TO   THE   EXECUTION   OP   A'  POWER   WHERE   THE 
DONEE   HAS   AN   INTEREST   IN  THE   ESTATE.  (1) 


1.  Power    and  interest,   a  general  act 

passes  the  interest. 

2.  But  if  the  act  is  in  part  inoperative, 

the  power  operates. 

4.  So  general  act  executes  a  power  of 
revocation  where  only  a  partial  in- 
terest. 

9.  Or  disposition  would  be  void. 

10.  Feme    covert's    will,    executes    her 

power. 

11.  Lease  absolute,  by  a  tenant  for  life, 

operates  under  power. 

12.  Although  the  donee  mistake  his  title 

and  recite  an  interest. 

13.  Denn  v.  Roake.       Observations  on 

judgment. 
15.^ 

16.  >  Intention  governs ;  several  powers. 
20.^ 
18.  Power  intended  to  be  exercised,  inte- 


rest not  to    pass  to    appointee's 
prejudice. 

19.  Interest  will  aid  a  devise  under  void 

power. 

20.  Power  not  executed    against  inten- 

tion. 

24.  Legal  lease  bad  under  equitable  pow- 

er, as  a  breach  of  trust. 

25.  Operation  of  a  codicil  upon   a  new 

power. 

27.  Lane  v.  Wilkins. 

28.  Power  v.  Loxdale. 

30.  Where  legacy  remains  though  power 

destroyed. 
81.  Effect  of  a  fine  upon  a  will. 

32.  Settlement  a  revocation  of  a  will. 

33.  Appointment  and   release    intention 

governs. 
35.  Roach  v.  Wadham,  with  observations. 
37.  Wynne  v.  Griffith. 


I.'^The  questions  on  this  head  arise  either  where  the  estate  is 
conveyed  generally,  or  where  the  use  is  appointed  under  the  pow- 


(1)  Op  the  Power  op  an  Execuioe  to  Sell. 

A  power  to  A.,  his  executors  and  administrators  to  sell,  may  be  executed  by  the 
executor  of  A.'s  executor.     Smith  v.  Folwell,  1  Binn.  R.  546. 

One  bequeathed  "  all  his  estate,  real  and  personal,  to  his  wife  during  her  natural 
life  after  discharging  all  his  lawful  debts  ;"  and  from  immediately  after  his  decease 
he  gave  and  devised  "  of  the  same  to  his  nephew  £5,"  &c.  giving  other  legacies,  and 
the  residue  of  hjs  estate,  whatever  it  might  be,  to  be  equally  divided  between  his  two 
sisters.  Held,  that  the  will  conferred  no  power  upon  the  executors  to  sell  the  land. 
Clark  V.  Riddle,  11  S.  &  R.  311. 

A  sale  of  lands  by  an  executor  for  the  payment  of  debts,  under  a  power  in  the  will 
to  sell  for  the  payment  of  legacies,  is  not  valid  against  creditors.  Hauuum  v.  Spear, 
(Court  of  Errors)  2  Dall.  R.  291;  S.  C,  1  Yeates  R.  553.  But  where  power  is  given 
by  the  will  to  sell  for  payment  oi  debts,  and  the  executor  applies  the  proceeds  to  the 
payment  of  the  debts  according  to  their  priority  and  dignity,  it  seems  the  purchaser 
will  hold  the  land  discharged  of  the  debts.  Ibid.  Where  a  testator  directed  land  to 
be  sold,  and  the  proceeds  to  be  distributed,  but  gave  no  directions  by  whom  the  land 
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er,  and  also  the  estate  is  conveyed  by  force  of  the  interest.  First, 
it  is  well  settled,  that  whep  a  man  has  both  a  power  and  an  interest, 

was  to  be  Sold,  it  was  held  that  a  sale  by  a  surviving  executor  was. good.  Lloyd  v. 
Taylor,  2  Ball.  R.  223;  S.  C,  1  Yeates,  422. 

Though  in  general  a  power  given  to  three  to  sell  cannot  be  executed  by'  less  than 
three;  yet  where  authority  is  given  to  executors  virtute  officii,  a  surviving  executor 
may  make  sale.     Zebaok  v.  Smith,  6  Binn.  69. 

Thus  where  a  testator  appointed  A.  B.  and  C.  his  executors,  and  gave  them  power 
to  sell  land  by  the  following  clause  :  "  The  executors,  namely,  A.  B.  and  C,  shall  be 
empowered  to  sell  my  land  at  S.  and  give  a  good  right.  When  my  debts  are  paid,  if 
any  thing  should  remain,  my  wife  shall  keep  two  cows,"  &c.,  and  two  of  the  execu- 
tors renounced;  it  was  held  thq,t  the  third  one  had  authority  to  sell.  Ibid.  A  power 
to  executors  to  sell  land  on  the  happening  of  a  particular  event,  is  not  well  executed 
by  a  sale  before  that  event.  Sweigart  v.  Frey,  8  S.  &  R.  299.  And  see  Smith  t. 
Folwell,  1  Binn.  546.  Lands  were  devised  to  the  testator's  three  sons,  A.  B.  and  C, 
in  fee,  but  if  either  died  without  children,  the  same  to  be  equally  divided  among  the 
other  children,  or  to  be  sold  and  the  money  divided  among  them.  A.  B.  and  C.  were 
also  appointed  "  executors  in  trust  for  the  purpose  and  intent  of  the  will,"  and  D. 
and  E.  appointed  overseers  to  see  it  well  performed  according  to  ite  true  intent  and 
meaning."  On  the  death  of  one  of  the  sons  without  children,  the  surviving  execu- 
tors, with  the  approbation  of  the  overseers,  sold  the  land.  Ruled,  that  the  sale  was 
legal.  Jenkins  v.  Stouffer,  3  Teates,  163.  Prior  to  the  act  of  12th  of  March,  1800, 
where  power  was  given  to  executors  to  sell  and  they  renounced,  administrators  cum 
testamento  annexo  could  not  sell,  although  for  the  payment  of  debts.  Moody  v.  Van- 
dyke, 4  Binn.  31. 

A  testator  appointed  his  wife  C.  and  his  sons  6.  and  J.  executors  of  his  will,  and 
added,  "I  authorize  them,  and  the  survivors  and  survivor  of  them  my  said  execu- 
tors, the  better  to  enable  Ihem  to  pay  my  debts  and  the  legacies  herein  given,  and  to 
make  division  of  my  estate,  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate, 
&c.,  and  to  grant  and  convey  the  same  to  the  purchaser,"  &o.  Held,  that  the  power 
was  given  to  the  executors  virtute  officii,  and  could  flot  be  exercised  by  two  of  them 
without  the  concurrence  of  the  third.    Heron  v.  Hoffner,  3  Rawle  R.  393. 

A  power  to  executors  to  'Bell  or  convey  for  the  payment  of  debts  and  education  of 
children,  does  not  authorize  them  to  complete  a  contract  for  the  sale  of  land  made  by 
the  testator  himself.     Seitzinger  v.  Weaver,  1  Rawle  R  377. 

One  devised  to  his  wife  his  dwelling-house  and  land,  "  with  full  privilege  of  the 
3ame  as  long  as  she  is  willing  to  manage  the  place."  The  will  then  proceeded  in  case 
it  should  be  too  burdensome  to  her,  "  and  she  and  my  executors  will  agree  to 
dispose  of  the  land' and  house;  or  in  case  of  her  death,  then  it  is  my  will  that  my 
executors  sell  the  same  at  public  or  private  sale  to  the  best  advantage."  He  then 
.  directed  that  "  when  the  plantation  is  sold  "  his  executors  should  first  pay  his  debts 
out  of  the  proceeds — that  his  wife  "  shall  have  the  third  of  all  the  money  left,"  and 
that  the  remainder,  together  with  the  residue  of  his  estate  after  certain  legacies, 
should  be  equally  divided  among  his  children.  He  empowered  his  executors,  or  the 
survivor  of  them,  to  make  good  assurance  and  sufficient  title  to  the  premises  as  he 
himself  could  do;  and  lastly  appointed  A.  and  B.  executors,  both  of  whom  proved 
the  will.    The  testator  left  eleven  children.   Some  time  after  the  death  of  the  testator, 
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and  does  an  act  generally  as  owner  of  the  land,  without  reference 
to  his  power,  the  land  shall  pass  by  virtue  of  his  ownership.     He 

a  meeting  of  five  of  the  children  took  plaoe  at  the  house  of  the  widow,  when  it  was 
proposed  to  her  that  the  property  should  be  sold,  to  which  she  was  at  first  opposed, 
but  on  its  being  represented  to  her  that  she  could  live  better  on  the  interest,  and  that 
if  the  interest  were  insufficient  some  of  the  principal  might  be  taken,  she  assented 
verbally.  A.  offered  the  land  at  public  sale,  when  the  widow  declared  publicly  that 
she  would  not  give  up  the  land,  no  matter  who  purchased.  The  sale  nevertheless 
proceeded,  and  the  property  was  purchased  by  the  plaintiff.  B.,  the  co-executor,  re- 
sided in  Maryland,  and  took  no  part  in  the  proceeding,  but  died  after  the  execution 
of  the  deed  by  A.,  but  before  its  acknowledgment.  In  ejectment  hj'  the  purchaser 
against  the  widow,  it  was  held,  1.  That  the  executors  having  only  a  naked  authority, 
the  sale  by  one  of  them  was  not  good.  2.  That  the  consent  of  the  widow  was  a  mere 
license  which  she  had  a  right  to  revoke.     Kling  v.  Hummer,  2  P.  E.  3,49. 

II  seems  that  the  deed  of  the  acting  executor  after  the  death  of  his  co-executor  was 
not  sufficient.  Ibid.  A  will  made  after  the  act  of  8th  April,  183-3,  began  thus  :  "  I 
do  make  this  my  last  will  and  testament  ^f  and  concerning  the  real  and  personal  es- 
tate whereof  I  am  in  any  wise  seised  or  otherwise  possessed,  either  in  possession  or 
reversion,  &o.  which  I  have  any  power  to  dispose  of  as  follows,"  &c.  After  sundry 
specific  and  pecuniary  legacies,  the  testator  devised  the  whole  of  her  residuary  estate 
upon  certain  trusts,  and  then  concluded  :  "  In  order  that  the  foregoing,  my  last  will 
and  testament,  may  be  carried  fully  into  effect,  I  authorize  and  direct  my  executors 
hereinafter  named  to  sell  and  dispose  of  such  parts  of  my  real  and  personal  estate, 
(as  has  not  been  hereinbefore  disposed  of )  and  good  and  sufficient  titles  in  law  to 
make  to  the  purchasers  for  {he  same."  Held,  that" the  executors  had  power  to  sell 
certain  real  estate  acquired  by  the  testator  after  the  date  of  her  will,  and  of  which 
she  died  seised.     Roney  v.  Stiltz,  5  Whart.  B.  381. 

Where  there  is  a  direction  to  sell  certain  real  estate  and  to  pay  the  proceecfs  to  the 
children  of  the  testator,  if  the  children  convey  to  the  executor  in  fee,  this  is  an  elec- 
tion to  take  as  land,  but  such  deeds  would  not  divest  the  right  of  the  executor  to  sell 
the  land  for  payment  of  debts,  if  so  authorized  by  the  will.  Rice  v.  Bixler,  1  W.  & 
S.  445. 

Where  a  testatrix  devised  to  her  daughter  S.  a  house  and  lot  of  ground,  subject 
to  a  ground  rent,  until  C.  the  daughter  of  S.  should  attain  twentv-oue;  or  in  case  of 
her  decease,  until  such  time  as  she  would  have  been  twenty-one  if  living;  adding, 
"  and  then  my  will  is  that  the  said  house,  &c.  shall  be  sold  to  the  best  advantage  by 
my  executors,  and  the  proceeds  equally  divided  between  such  of  the  children  of  my 
daughter  S.  as  shall  be  then  living.  Held,  that  the  time  of  the  sale  was  essential  to 
the  execution  of  the  power,  and  that  a  sale  by  the  executors  before  C.  arrived  at 
twenty-one  was  void;  and  that  the  children  of  S.  might  recover  from  the  vendee  in 
ejeotmerit.    Loomisv.  M'Clintock,  10  Watts  R.  274. 

A  will  contained  the  following  clause :  "  I  will  and  positively  order  my  executors, 
hereinafter  named,  or  any  two  of  them,  to  sell  all  my  estate  both  real  and  personal 
whatsoever  and  wheresoever."  The  testator  then  directs  the  proceeds  to  be  equally 
divided  among  his  children,  and  appointed  his  wife,  two  of  his  sons,  and  his  son-in- 
law,  executors;  the  two  sons  having  an  interest  in  their  own  right,  and  the  son-in- 
law  in  right  of  his  wife,  as  legatees  and  equal  proprietors  in  the  proceeds  of  such  sale. 
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has  an  estate  grantable  in  him,  and  also  a  power  to  limit  a  use ; 
and  when  he  grants  the  land  himself,  without  any  reference  to  his 

After  the  death  of  the  executrix  and  two  of  the  executors,  the  other  and  sole  surviv- 
ing executor,  sold  and  conveyed  the  real  estate  of  the  testator.  Held,  that  the  powOT 
was  well  executed  even  as  it  seems  at  common  law,  it  being  the  express  intention  of 
the  testator  that  the  land  should  be  sold  at  all  events,  and  the  executor  taking  under 
the  will  a  part  of  the  proceeds,  the  power  was  coupled  with  an  interest  and  survived. 
Jackson  ex  dem.  Cooper  v.  Given,  16  J.  R.  167. 

A  testator  directed  that  in  case  of  a  defioi(|ncy  of  his  personal  estate,  some  of  his 
r^l  estate  should  be  sold  for  the  payment  of  his  debts;  he  then  devised  his  real  and 
personal  estate  to  his  wife  for  life,  and  appointed  her  and  another  person  his  execu- 
tors. The  widow  alone  undertook  the  execution  of  the  will  and  the  testator  having 
disposed  of  all  his  personal  property  in  his  life  time,  and  dying  indebted,  the  executor 
sold  and  conveyed  the  real  estate.  Held,  that  the  power  was  well  executed  by  the 
executrix  alone.    Jackson  ex  dem.  Hunt  v.  Ferris,  14  J.  R.  346. 

Where  a  testator  devises  his  real  and  personal  estate  to  several  persons  as  tenants 
in  common ;  some  of  them  he  appoints  his  executors  and  empowers  them,  or  the  major 
part  of  them,  to  sell  his  real  property;  this  is  a  power  coupled  with  an  interest,  that 
is,  the  interest  which  the  executors  have  as  devisees,  and  the  power  may  be  executed 
by  the  survivors,  or  the  major  part  of  them.  Jackson  ex  dem.  King  v.  Burtis,  14  J. 
E.  391 ;  Franklin  v.  Osgood,  14  J.  R.  527. 

A.  sells  land  to  B.  with  a  covenant  of  seisin,  and  B.  sells  the  same  land  to  C,  and 
it  is  afterwards  discovered  A.  was  not  seised  at  the  time  of  his  conveyance;  B.,  to 
secure  C,  ageees  that  he  should  have  the  benefit  of  the  covenauit  of  A.,  and  executes 
and  delivers  to  him  a  letter  of  attorney  to  sue  A.  in  his  name;  this  is  a  power  coupled 
with  an  interest,  and  is  irrevocable.    Raymond  v.  Squire,  11  J.  R.  47. 

v.  by  his  last  will,  devised  his  real  estate  to  E.  his  wife  during  her  life  or  widow- 
hood, with  remainder  to  his  six  sons  by  name,  as  tenants  in  common  in  fee,  and  by 
codicil  to  his  will  devised  a  certain  farm  in  fee  "  to  such  of  his  said  sons  as  shall  agree 
and  live  best  with  their  mother,  which  was  to  be  signified  in  writing  under  hand  and 
seal,  signed  in  the  presence  of  two  credible  witnesses;"  with  the  proviso  that  "the 
same  should  serve  as  part  of  the  portion  of  such  son  as  his  wife  should  allot  the  same 
to,  and  that  his  other  sons  should  receive  so  much  land  in  lieu  thereof."  E.  by  an 
instrument  purporting  to  be  her  last  will,  under  her  hand  and  seal  executed  in  the 
presence  of  three  credible  witnesses,  by  virtue  of  the  codicil  to  the  will  of  her  husband, 
devised  the  farm,  &o.  to  U.,  S.  and  A.  three  of  the  sons  of  V.,  their  heirs,  &o.;  and 
in  case  either  of  them  should  die  without  lawful  issue,  then  the  survivors  or  survivor 
of  them;  binding  them  in  every  other  respect  as  they  were  bound  by  the  last  will  of 
their  father:  this  was  held  a  good  execution  of  the  power.  Jackson  ex  dem.  Ham- 
mond V.  Veeder,  11  J.  R.  169.  The  testator  empowers  his  executors  to  sell  and  dis- 
pose of  his  real  estate,  and  directs  them  after  they  have  disposed  of  his  estate  and 
converted  the  same  into  money,  to  place  the  same  at  interest  on  good  security,  and  to 
pay  the  interest  annually  to  his  wife ;  and  at  and  after  his  wife's  decease,  he  gives 
and  bequeaths  to  his  son,  an  only  child,  all  the  principal  sums  of  money  and  securi- 
ties in  the  hands  of  his  executors ;  and  appoints  his  wife  and  two  others  executors, 
one  of  whom  renounces,  and  after  the  death  of  the  widow  the  surviving  executor  sella 
the  real  estate.    Held,  that  the  object  of  the  testator  in  creating  the  power  being  to 
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authority,  it  implies  Ms  intent  to  grant  an  estate  as 

owner  of  *the  lanS,  and  not  to  limit  a  use  in  pursuance  [  *413  ] 

make  a  provision  for  his  wife,  it  ceased  at  her  death,  and  the  lands  descended  to  the 
heir  at  law.    lb.  169. 

A.  devised  one  half  of  his  real  estate  to  his  wife  for  her  life,  with  permission  to  sell 
with  consent  of  his  executors,  so  much  of  the  real  estate  as  might  be  sufficient  to  ren- 
der her  comfortable,  the  remainder  of  the  real  estate  to  his  children.  Held,  that  a 
conveyance  of  part  of  the  estate  in  severalty  by  the  widow  was  valid,  for  that  the 
power  of  sale  extended  over  the  whole  estate.     Koberts  v.  Whiting,  10  ftlass.  186. 

But  where  a  testator  bequeathed  to  his  wife  the  income  of  his  estate,  and  if  not 
safBcient  to  support  her  comfortably,  then  power  to  sell  any  of  his  estate  for  that 
purpose,  it  was  held  that  the  power  to  sell  depended  upon  the  insufficiency  of  the  in- 
come; and  if  it  were  sufficient  a  sale  would  be  void.    Minot  v.  Prescott,  14  Mass.  495. 

An  estate  was  devised  to  A.  in  trust  to  divide  the  rents  and  profits  among  the  chil- 
dren and  grand-children  of  the  testatrix,  with  power  to  appoint  a  substitute  or  an 
associate  in  said  trust;  the  trustee  or  his  appointee  being  empowered  and  requested 
to  relinquish  the  trust  at  the  request  of  the  children,  and  the  Judge  of  Probate  being 
authorized  to  remove  him  upon  such  request.  Power  was  also  given  by  the  will  to 
A.,  or  his  appointee,  to  sell  and  convey  at  the  request  of  the  majority  of  the  children, 
the  real  estate  devised.  And  "  to  prevent  a  failure  of  trustees  to  execute  the  will," 
the  .Judge  of  Probate  was  authorized  to  appoint  such  trustee  as  A.  should  recommend, 
and  on  failure  of  such  recommendation,  such  as  he  himself  should  think  fit.  A  died 
without  having  appointed  or  recommended  any  trustee  as  successor  or  associate,  and 
the  Judge  appointed  B.,  trustee  under  the  will.  Held,  that  the  power  of  sale  was 
coupled  with  a  trust  requiring  its  execution  for  the  benefit  of  the  children.  And  that 
such  power  and  trust  devolved  on  B.  who  had  the  same  authority  to  sell  and  con- 
vey that  A.  would  have  had,  and  that  a  deed  of  real  estate  executed  by  B.  and  the 
children  give  a  valid  title.     Gill  v.  Marsh,  2  Met.  243. 

A.  conveyed  land  to  B.  and  his  successors  in  trust  to  pay  from  the  proceeds  A.'s 
debts,  and  to  reconvey  the  surplus,  if  any,  and  appointed  B.  his  attorney,  with'  power 
at  his  own  discretion  to  sell  such  land.  Held,  that  B.  had  sufficient  power  to  convey 
the  fee,  though  the  fee  did  not  pass  to  him.  Alger  v.  Fay,  12  Pick.  332.  See  ante 
p.  *134,  note  (2) ;  vol.  2  p.  *455,  note  (1). 

A  devise  and  bequest  to  executors  of  certain  property,  real  and  personal,  in  trus 
to  be  paid  over,  to  the  cestui  que  trust,  when  it  has  been  accumulated  to  a  certain 
sum,  confers  power  on  them  to  sell  the  real  estate.    Putnam  v.  Fisher,  30  Maine,  523. 

A.  devised  the  rents  and  profits  of  his  real  and  personal  estate  to  his  wife  for  life,  if 
she  remained  his  widow,  and  if  she  married  he  directed  his  executors  to  let,  sell,  or 
dispose  of  his  real  estate,  or  of  as  much  of  it  as  the  major  part  of  them  should  think 
proper,  and  place  the  proceeds  of  the  same  at  interest  for  the  benefit  of  his  widow  fpr 
life.  After  her  death,  he  directed  the  rest  of  his  real  and  personal  estate  to  be  cou- 
Tcrted  into  cash  and  placed  at  interest  for  the  benefit  of  his  son  for  life,  and  on  her 
death  he  devised  his  estate  to  his  son's  children.  The  widow  re-married,  and  the  son 
died  before  her.  The  executors  leased  the  estate  instead  of  converting  it  into  cash. 
Held,  that  the  power  to  sell  was  a  discretionary  power  in  the  executors,  and  that  as 
there  was  no  longer  any  object,  on  the  death  of  the  widow,  for  converting  the  realty 
into  personalty,  the  son's  children  took  it  as  realty.  Sloeum  v.  Slooum,  4  Edw. 
Ch.  613. 

Vol.  I.  39 
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of  Ms  power.    Nor,  according  to  one  of  the  points  resolved  in 
Sir  Edward  Clere's  case,(o)  is  it  an  objection  to  this  construction 

(b)  6  Co.  17;  and  see  Brown  v.  Taylor,  Cro.  Car.  38. 

A  testator  devised  land  in  trust  for  the  benefit  of  his  wife  for  life,  to  be  sold  at  her 
decease,  by  his  executors,  and  "the  proceeds  distributed  among  certain  of  his  children, 
and  appointed  his  wife  as  an  executrix.  Held,  that  a  sale  during  her  life,  she,  as 
executrix,  joining  with  the  executors  in  the  deed,  was  a  good  execution  of  the  power. 
Gast  V.  Porter,  1  Harris,  533.  [Coulter,  J.  tosenting.] 

Where  a  testator  by  will  provided  that  all  his  property,  real  and  personal,  and  the 
income  of  the  same  be  given  to  his  wife  "  to  be  used  and  disposed  of  by  her  for  her 
convenience  durilig  her  life,"  and  that,  as  to  what  might  remain  after  her  decease, 
distribution  should  be  equally  made  to  the  testator's  children  who  should  survive, 
and  the  legal  representatives  of  such  as  should  have  deceased,  it  was  held  that  the 
wife  of  the  testator  had  the  power  to  sell  and  dispose  of  such  personal  estate.  Scott 
T.  Perkins,  28  Maine,  22. 

Where  a  testator  directed  his  real  estate  to  be  sold  for  particular  purposes,  to  wit, 
the  payment  of  debts  and  specific  legacies,  and  devised  the  residue  of  his  estate,  real 
and  personal,  to  his  executors  in  trust,  and  they  were  expressly  directed  to  sell  the 
same  for  the  general  purpose  of  distributing  the  same  among  the  beneficiaries,  it  was 
held,  that  this  amounted  to  a  conversion  of  the  whole  of  the  testator's  realty  into  per- 
sonalty, and  that  the  beneficiaries  took  the  sarre  as  such,  and  not  as  realty.  Arnold 
V.  Gilbert,  5  Barb.  Sup.  Ct.  190. 

A  testator  by  his  will  empowers  his  executors,  "  to  sell  his  real  and  personal  estate 
in  such  parcels,  at  such  times,  and  for  such  considerations  as  they  should  judge 
proper,  for  the  purpose  of  discharging  his  debts,  and  creating  funds  for  the  support 
of  his  family,  and  after  his  debts  were  paid,  he  directed  that  the  avails  of  his  property 
should  be  divided  equally  among  his  children.  Before  the  testator's  debts  were  paid, 
the  husband  of  one  of  the  daughters  being  indebted  to  the  plaintiff,  procured  from  the 
acting  executor,  who  was  one  of  the  heirs,  a  conveyance  of  a  portion  of  the  real 
estate,  for  the  purpose  of  enabling  him  to  mortgage  it  to  secure  his  debt.  No  con- 
sideration was  paid  for  this  conveyance,  but  it  was  executed  under  the  expectation 
that  the  husband  would  pay  off  the  mortgage,  and  re-convey  the  estate  to  the  executor; 
and  if  he  did  not,  the  value  of  the  land  was  to  be  charged  in  account  against  his  wife's 
distributive  share  in  the  estate.  On  a,  bill  filed  to  foreclose  the  mortgage  given  by 
the  husband  and  wife  under  this  arrangement,  it  was  held,  that  the  conveyance  was 
not  an  execution  of  the  power  contained  in  the  will,  and  passed  no  title  except,  per- 
haps, the  executor's  interest  as  heir,  by  way  of  estoppel,  and  therefore  that  the  mort- 
gage was  not  a  lien  upon  the  interests  of  the  testator's  other  heirs  in  the  premise*. 
Allen  V.  De  Witt,  3  Comst.  276. 

A  testator  gave  the  remainder  of  his  real  estate  to  his  three  children.  A,  the  wife 
of  B.,  C  the  wife  of  D.  and  E.  in  fee-simple,  to  be  divided  or  sold,  as  two  out  of  the 
three  heirs  could  agree,  and  appointed  them  executors  of  the  will.  Held,  that  tha 
executors  had  no  power  in  them  to  sell  or  to  divide  the  real  estate.  Geroe  v.  Winter, 
1  Halst.  Ch.  (New  Jersey,)  655. 

Where  by  his  will  a  testator  directs  that  his  lands  shall  be  sold,  without  expressly 
authorizing  any  person  by  name  to  sell,  and  appoints  an  executor,  th«  court  may 
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that  all  the  land  cannot  pass  unless  the  instrument  be  construed 
as  a  limitation  of  the  use.  At  that  time  tenures  in  capite  pre- 
vailed, and  only  two-thirds  of  lands  holden  by  that  tenure  could 
be  devised.  The  Judges  resolved,  that  if  a  man  conveyed  the 
land  to  such  uses  as  he  should  appoint  by  will,  the  use  resulted  to 
him,  and  he  was  seised  in  fee  in  the  meantime  :(p)  and,  that  if  he 

(p)  See  Brand's  case,  Ley,  39;  Mytton  v.  Lutwioh,  W.  Jon.  7. 

compel  the  executor  to  sell  under  the  will,  and  give  bonds  with  security  for  the  distri- 
bution of  the  proceeds  of  sale.     Houck  v.  Houok,  5  Barr,  27.3. 

A  power  to  an  executor  to  sell  lands  to  pay  debts  may  be  executed  by  an  adminis- 
trator, with  the  will  annexed  under  the  Kentucky  statute  1810.  Owens  v.  Cowan,  7 
B.  Monr.  152. 

Where  a  testator,  by  his  will,  gives  no  authority  to  his  executors  to  sell  his  real 
estate,  the  executors  cannot  sell  any  portion  thereof,  either  for  the  purposes  of  division 
or  otherwise.     Craig  v.  Craig,  3  Barb.  Ch.  R.  78. 

Where  l.inds  were  devised  to  an  executor  and  executrix,  in  trust  to  sell  for  the  pay- 
ment of  debts,  and  for  the  division  of  the  surplus  among  the  testator's  children,  the 
executor  refused  to  act,  and  the  executrix  proved  the  will,  and  sold  and  conveyed  a 
portion  of  the  estate,  it  was  held,  that  her  conveyance  passed  a  valid  title.  Niles  t 
Stevens,  4  Denio,  399. 

A  testator,  by  his  last  will  and  testament,  appointed  three  persons  his  executors, 
and  authorized  them,  or  the  survivor  of  them,  to  sell  and  convey  any  part  of  his  real, 
estate,  "  in  case  they  should  find  it  proper  or  most  fit,  in  their  opinion  "  to  sell  the 
game,  for  the  purpose  of  paying  his  debts.  Two  of  the  executors  neglected  to  qualify 
and  never  acted  as  such.  The  other  executor  duly  qualified  and  took  out  letters  testa- 
mentary in  his  own  name  only,  and  subsequently  sold  and  conveyed  a  portion  of  the 
testator's  real  estate,  for  the  purpose  specified  in  the  will.  Held,  that,  under  2  Rev. 
Sts.  of  New  York,  109,  §  55,  the  power  contained  in  the  will  was  well  executed,  and 
that  the  conveyance  was  valid.     Taylor  v.  Morris,  1  Comst.  341. 

A  direction  in  a  will,  by  the  testator,  that  his  l.iud  shall  be  sold  ind  the  proceeds 
divided  among  legatees,  by  necessary  implication,  gives  the  executors  a  general  power 
to  sell,  .although  not  named  in  the  will  as  donees  of  the  power.  Dorlaud  v.  Borland,  2 
Barb.  Sup.  Ct.  R.  63. 

A  testator  devised  all  his  real  estate  in  fee  to  his  grandchildren,  and  declaring 
them  to  be  the  only  heirs  of  his  real  estate,  provided  that  his  real  estate  thus  d  evised 
should  be  appraised  at  the  death  of  his  widow,  to  whom  he  had  given  a  plantation  for 
life,  and  that  his  two  sons  might  take  it  at  the  appraisement,  if  they  thought  proper 
to  do  so,  the  money  thence  arising  to  be  divided  among  the  devisees  aforesaid ;  and  if 
they  refused  to  take  the  said  estate  at  the  appraisement,  that  his  executors  should  sell 
it,  the  devisees  or  heirs  aforesaid,  to  be  paid  by  the  purchaser.  Held,  that  the  devisees 
had  an  interest  in  the  estate,  and  a  right  to  enter  and  enjoy  the  profits  thereof  until 
the  death  of  the  widow;  that  the  executors  had  but  a  naked  power  to  sell,  and  that 
the  rents,  payable  in  kind  after  harvest,  under  a  lease  given  by  the  testator  about  a 
month  previous  to  his  death,  being  grain  which  was  growing  in  the  ground  at  the 
time  of  his  death,  went  to  the  devisees,  and  not  to  the  executor.  Cobel  v.  Cobel,  8 
Barr,  342. 
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devised  the  land  generally,  Ms  will  should  not  operate-  as  an  ap- 
pointment, but  as  a  devise  of  his  interest,  and  consequently  the 
devise  would  be  good  for  two  parts  only,  and  void  for  the  third ; 
for,  as  owner  of  the  land,  he  could  not  dispose  of  more,  and  his 
devise  should  be  of  as  much  .validity  as  the  will  of  every  other 
owner  having  land  held  in  capite.(c[) 

2.  This  question,  however,  cannot  arise  in  the  same  shape  at 
the  present  -day,  as  the  ancient  incidents  to  tenures  in  capite,  so 
little  consistent  with  the  commerci«l  polity  of  the  present  age, 
have  been  long  abolished.  But  it  may  occur  in  this  way, — an 
estate  may  be  settled  to  such  uses  as  a  man  shall  appoint,  and  in 
default  of  appointment  as  to  part  to  himself,  and  as  to  the  residue 
to  strangers,  and  then  he  may  make  a  general  disposition.  And, 
notwithstanding  Sir  Edward  Clere's  case,  an  intent,  apparent 
upon  the  face  of  the  instrument,  to  dispose  of  all  the  estate,  would 
be  deemed  a  sufficient  reference  to  the  power  to  make  the  instru- 
ment operate  as  an  execution  of  it,  inasmuch  as  the  words  of  the 

instrument  could  not  otherwise  be  satisfied.  (I)  In  the 
[  *414  ]  *case  of  Thomlinson  v.  Dighton,(r)  Lord  C.  J.  Parker 

observed,  that  in  Sir  Edward  Clere's  case  it  was  re- 
solved, where  according  to  the  way  the  parties  intended  the  con- 
veyance would  have  no  effect  at  all,  that  there  it  should  pass 
another  way ;  but  where,  should  the  estate  pass  the  way  the  par- 
ties intended,  the  conveyance  would  have  some  effect,  though  not 
all  that  was  intended  by  the  parties,  there  it  should  pass  no  other 
way  than  the  parties  designed.  But  this  point  lias  since  been 
carried  much  farther,  as  that,  where  it  would  have  some  effect, 
but  not  all  intended  by  the  parties,  there,  to  the  end  that  the 
main  design  of  the  parties  may  be  observed,  the  estate  shall  pass 
in  another  way  than  the  parties  intended.  For  example :  Suppose 
a  woman  seised  of  an  estate  for  life,  with  a  power  to  make  a  lease 
for  three  lives,  or  twenty-one  years ;  she  marries ;  and  then  she 
and  her  husband  join  in  making  the  lease,  and  the  husband  and 

(5)  See  Hob.  313;  Parker  v.  Eett,  12  Mod.  469;  Wagstaff  v.  Wagstaff,  2  P.  Wms. 
268,  2d  point. 

(r)  See  10  Mod.  36 ;  and  Blake  v.  Marnell.  2  Beatty.  35. 

(I)  Where  the  disposition  is  by  will,  and  the  power  is  a  general  one,  the  reader 
will  not  fail  to  bear  in  mind  the  provisions  of  the  27th  sect,  of  the  1  Vict.  c.  26,  to 
which  reference  has  already  been  so  frequently  made. 
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wife  both  die  before  the  lease  is  expired :  here,  though  the  hus- 
band in  right  of  his  wife,  and  she  in  her  own,  are  possessed  of  an 
estate  for  life,  and  therefore  can,  as  owners,  mak'e  a  lease,  and 
there  appears  no  intention  of  the  parties  (imagining  perhaps  that 
they  should  have  outlived  the  lease)  that  this  lease  should  be 
made  by  virtue  of  the  power,  yet  because  the  lease,  supposing  it 
made  by  them  as  owners,  cannot  have  all  the  effect  the  parties 
intended — for  some  it  would  have,  viz.  it  would  be  a  good  lease 
during  the  lives  of  the  husband  and  wife — ^yet  because  it  cannot 
have  all,  it  shall  be  esteemed  made  by  virtue  of  the  power. 

3.  In  Ingram  v.  Parker,  where  a  tenant  in  tail,  with  remain- 
ders over,  with  a  power  of  revocation,  by  deed  (intended  to  be  en- 
rolled) conveyed  to  one  in  fee,  and  afterwards  levied  a  fine,  it 
was  held  to  be  no  revocation,  because,  as  far  as  regards  the  point 
now  before  us,  he  having  an  estate  tail  in  him,  the  deed  might 
operate  upon  his  interest.  But  Hale,  C.  J.,  in  a  subse- 
quent case,  said  that  the  reason  did  *not  satisfy,  be-  [  *415  ] 
cause  such  an  estate  as  was  intended  to  be  conveyed 

could  not  be  derived  out  of  his  interest,  therefore  it  should  take 
effect  by  his  power,  according  to  Clere's  case.  (5) 

4.  As  to  powers  of  revocation,  we  have  already  seen  that  an  act 
which  can  only  operate  as  an  exercise  of  it  shall  be  deemed  a  valid 
execution  of  the  power.  (^)  In  almost  all  such  cases  the  party 
exercising  the  power  has  an  interest  in  the  estate  itself.  If  a  settle- 
ment be  made  by  a  man  on  himself,  his  wife  and  children,  with  a 
power  of  revocation,  and  he  by  a  subsequent  instrupient,  executed 
in  the  manner  required  by  the  power,  resettle  the  estate  to  other 
uses,  the  power  of  revocation,  although  not  referred  to,  will  be 
well  executed,(M)  and  a  reversion  in  fee  in  the  settlor  will  not 
be  deemed  to  be  the  subject  of  the  settlement  where  he  manifestly 
intends  the  fee  in  possession  to  pass,  which  it  can  do  only  under 
the  power,  (x)  In  Kibbet  v.  Lee  the  estate  was  settled  on  the 
father  for  life,  remainder  to  his  son  G-eorge  in  tail,  remainder  to 
himself  in  fee,  with  a  general  power  of  revocation,  and  the  devise 

(9)  1  Ventr.  280.  291.    Lord  Leicester's  case,  id.  278. 
(<)  Supra,  p.  357.  , 

(«)  Sorope's  case,  10  Eep.  143  b;  Snape  v.  Turton,  Cro.  Car.  472;  Kibbet  v.  Lee, 
Hob.  312. 
(x)  Kibbet  v.  Lee. 

39* 


462  SUGDEN   ON  POWERS. 

was  to  his  sou  Thomas  in  tail,  remainder  to '  George  in  tail,  re- 
mainder to  his  daughter  in  fee,  and  it  was  held  a  good  execution 
of  the  power  5f  revocation.  The  devise  was  inconsistent  with  the 
settlement.  By  the  latter,  George  was  to  be  tenant  in  tail  in  pos- 
session upon  his  father's  death  ;  by  the  former,  Thomas  was  sub- 
stituted for  Geo^-ge,  and  he  (George)  was  made  tenant  in  tail  in 
remainder.  But  the  rule  would  hold  equally  true  if  there  were  no 
such  inconsistent  limitations,  provided  the  context  proved  that 
the  fee-simple  in  possession,  and  not4he  reversion  in  fee,  was  the 
subject  of  the  disposition. 

5.  Ill  Deg  V.  Lord  Macclesfield,(2/)  it  was  laid  down 
.[  *416  ]  that  if  *a  man  has  a  power  of  revocation  and  of  limiting 
new  uses,  and  he  grants  to  new  uses,  that  has  been  over 
and  over  determined  to  be  a  revocation  ;  but  if  he  has  other  lands 
then  there  is  something  for  the  words  to  operate  on,  and  will 
not  be  a  revocation  of  the  lands  over  which  he  has  a  power.  In 
that  case  a  settlement  had  been  made  by  which  Simon  Deg  was 
tenant  for  life  of  estates  in  Derbyshire  and  Staffordshire,  with  re- 
mainder over,  but  with  no  further  estate,  although  with  a  power 
of  revocation  in  himself.  By  his  will,  not  referring  to  his  power, 
he  devised  his  Staffordshire  and  Derbyshire  estates  to  trustees  to 
pay  his  debts,  and  he  had  no  other  lands  there ;  and  it  was  re- 
ferred to  the  Judges  of  the  Common  Pleas  whether  the  will  revok- 
ed the  settlement,  and  they  determined  that  it  did.(r) 

6.  And  of  course  such  a  power  will  be  deemed  well  executed  at 
law  under  such  a  general  disposition,  although  in  equity  the  power 
itself  cannot  be  supported.  Thus  in  the  last  case  the  power  was 
improperly  introduced  into  the  settlement,  not  being  warranted 
by  the  articles  upon  which  the  settlement  was  founded,  and  there- 
fore, it  was  held  in  equity  that  the  will  only  operated  as  a  devise 
of  the  legal  estate,  still  subject  to  the  trusts  before  declared  by 
the  settlement. 

7.  In  Adams  v.  Adams,(a)  an  undivided  moiety  was  settled  to 
the  joint  appointment  of  husband  and  wife,  and  in  default  of  ap- 
pointment, in  the  usual  way,  in  strict  settlement,  they  and  the  sur- 
vivor having  a  power  to  appoint  to  the  children.     By  a  joint  ap- 

{y)  Sel.  Ca.  Cha.  44. 

(z)  Deg  V.  Deg,  1st  question,  2  P.  Wms.  415. 

(a)  Cowp.  651. 
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pointment  they  appointed  the  moiety  to  themselves  for  life  succes- 
sively, remainder  to  the  children,  as  they  or  the  survivor  should 
appoint ;  and  in  default  of  such  appointment,  to  the  children  living 
at  the  death  of  the  survivor,  as  tenants  in  common  in  tail,  &c., 
with  a  joint  power  of  revocation  and  new  appointment ;  so  that 
there  was  a  material  variation  in  the  uses.  Then,  by 
'an  agreement  upon  a  partition,  a  portion  of  the  estates  [  *417  ] 
was  agreed  to  be  accepted  in  lieu  of  the  moiety.  This 
instrument  did  not  notice  the  appointment,  and  the  portion  was 
agreed  to  be  conveyed  to  the  uses  of  the  settlement ;  and  by  a 
regular  conveyance,  not  noticing  the  appointment,  the  owners  of 
the  other  moiety  conveyed  it  to  the  uses  declared  by  the  settlement 
of  the  moiety  therein  comprised.  The  Court  of  King's  Bench  held 
that  the  agreement  and  conveyance  operated  as  a  revocation  of 
the  appointment,  so  that  the  uses  of  the  original  settlement  were 
restored. 

8.  In  the  case  of  King  and  Melling  rather  a  curious  point  arose. 
A  man  was  devisee  under  a  will,  with  a  power  to  jointure.  He 
suffered  a  recovery  to  the  use  of  himself  in  fee,  and  afterwards 
cqvenante~d  to  stand  seised  to  the  use  of  his  wife,  for  her  jointure. 
The  judges  were  divided  whether  the  devisee  took  for  life  or  in 
tail,  but  they  held,  that  supposing  the  power  not  barred  by  the 
recovery  (which  they  thought  it  was,)  yet  the  covenant  would  not 
operate  as  an  execution  of  it ;  for  as  the  devisee  had  got  a  new 
fee,  though  it  were  defeasible  by  him  in  remainder,  yet  the  cove- 
nant to  stand  seised  should  enure  thereupon,  and  the  use  should 
arise  out  of  the  fee  :  he  was  seised  in  fee,  and  the  jointure  was 
made  without  any  reference  to  his  power.  (6) 

9.  But  where  the  disposition,  however  general  it  may  be,  will 
be  absolutely  void  if  it  do  not  enure  as  an  execution  of  the  power, 
effect  will  be  given  to  it  by  that  construction.  This  was  the 
point  decided  in  Sir  Edward  Clere's  case.(l)     There,  Harwood 

(i)  1  Ventr.  214.  225. 

(1)  Bradish  v.  Gibbs,  3  Johns.  Ch.  Rep.  551,  referring,  in  addition  to  Sir  Edward 
Clere's  case,  to  Bennett  v.  Aburrow,  8  Vea.  jr.  609,  and  2  Bro.  C.  C.  300,  301.  808. 
Note  to  1st.  Am.  Ed.  See  also  Blagge  v.  Miles,  1  Story's  Rep.  426 — 445,  wliere  the 
learning  of  this  branch  of  the  law  receives  a  thorough  and  exhausting  discussion  ; 
and  where  all  the  authorities  may  be  found  ;  1  Jarman  on  Wills,  628,  Perkins's  note; 
4  Kent.  Com.  836,  5th  Ed. ;  2  Story  on  Eq.  Jur.  §  1062,  a,  (note  3)  4th  Ed.  1846, 
where  the  principle  also  receives  an  elaborate  investigation,  and  the  case  in  1  Story's 
Bep.  is  quoted. 
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the  settlor  had  by  an  act  in  his  life-time  disposed  of  two  parts  of 
the  land ;  over  the  other  part  he  had  a  general  power  of  appoint- 
ment by  will,  with  remainder  in  default  of  appointment  to  him- 
self in  fee,  and  he  devised  this  portion  generally.  Now 
the  land  being  holden  in  capite  he  could  not  devise  this  third 

as  owner  of  the  land,  and  therefore  it  was  solemnly 
[  *418  ]  decided  that  the  will  ought  to  *operate  as  an  execution 

of  the  power.  Upon  the  principle  of  this  decision,  if  a 
man  having  a  general  power  of  appcJintment,  with  a  limitation  to 
himself  in  fee,- in  default  of  appointment  were  to  convey  the  es- 
tate generally  by  an  instrument  not  adapted  to  pass  his  interest, 
but  totally  inoperative  as  a  conveyance  of  the  interest, (I)  the  in- 
strument would  be  held  to  operate  as  an  execution  of  the  power, 
although  the  authority  should  not  be  referred  to,  either  expressly 
or  by  implication.  (1) 

(I)  This  i3  not  likely  to  happen  since  the  7  &  8  Vict.  o.  76,  s.  2. 

(1 )  L.  being  in  debt  and  about  to  marry,  conveyed  certain  property  which  she  had 
bought  from  G.  and  mortgaged  back  to  him,  to  a  trustee  for  the  use  of  herself  and 
her  intended  husband,  duririg  their  joint  lives,  and  on  the  death  of  either  of  them,  one 
moiety  to  be  subject  to  his  or  her  last  will,  and  the  other  moiety  to  the  last  will  of  the 
survivor  ;  and  in  default  of  such  last  will,  or  other  legal  appointment,  to  the  respec- 
tive right  heirs.  The  marriage  took  place,  and  L.  and  her  husband  mortgaged  the 
premises  to  K.  trf  secure  the  payment  of  money  borrowed  by  the  husband  avowedly 
to  pay  the  debt  to  G.  but  which  was  not  so  applied.  The  mortgage  to  K.  was  held  to 
be  a  sufficient  appointment  under  her  power  reserved  in  the  settlement.  Peace  v. 
Spierer  et  al.,  2  Desauss.  Ch.  Rep.  460.    Note  to  Ist  Am.  Ed. 

"     "  The  American  cases  seem  to  be  decisive  to  establish  a  power  of  sale  by  implica- 
tion in  the  executor. 

In  Lloyd's  lessee  v.  Taylor,  2  Dallas,  223,  the  question  arose  upon  a  devise,  that 
after  the  death  of  the  testator's  wife  certain  lands  should  be  sold  and  the  money 
divided  among  children;  but  the  will  did  not  'declare  by  whom  the  sale  should  be 
made.  The  land  was  sold,  however,  by  the  survivor  of  two  executors,  and  it  was 
submitted  for  the  opinion  of  the  court  whether  that  sale  was  good.  The  court  ad- 
judged it  good,  and  declared  it  a  plain  case. 

In  Craig  v.  Leslie,  3  Wheat.  563,  the  proceeds  of  real  estate  sold  under  a  power 
contained  in  the  will  of  Robert  Craig,  were  regarded  as  a  bequest  of  personal  estate, 
and  a  legacy. 

In  Bogert  v.  Hertell,  4  Hill,  492,  land,  had  been  sold  by  the  executors,  under  a 
power  contained  in  the  will  of  John  Dover,  to  be  divided  among  certain  persons 
named  In  the  will.  The  executors  took  a  bond  and  mortgage  to  themselves  as  execu- 
tors. One  of  them  afterwards  sold  and  assigned  the  bond  and  mortgage  to  Bogert 
for  its  full  value,  and  misapplied  the  money.  The  question  was  whether  Bogert  ac- 
quired title  to  the  bond.  If  the  executors  held  it  in  the  character  of  trustees,  one 
bad  no  right  to  assign  it  without  the  concurrence  of  the  other;  but  if  it  belonged  to 
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10. 'So  where  a  mariied  woman  has  a  power,  and  an  estate  in 
default  of  appointment,  and  disposes  of  the  estate,  e.  g.  by  de- 
vise, without  reference  to  the  power,  the  disposition  will  operate 
as  an  execution  of  the  power,  because  otherwise  it  would  fail 
altogether,  (c) 

11.  On  the  above  principle  it  is,  that  where  a  man  has  both  a 
power  and  an  interest,  and  he  creates  an  estate  which  will  not 
have  an  effectual  continuance  in  point  of  time  if  it  be  fed  out  of 

(c)  Roscommon  v.  Fowke,  6  Bro.  P.  C.  by  Toml.  158. 

them  as  executors,  the  assignment  by  one  was  valid.  The  vice  chancellor  and  the 
chancellor  were  of  opinion  that  they  held  the  bond  as  trustees  and  not  as  executors, 
and  that  Bogert's  title  was  therefore  bad.  But  the  court  for  the  correction  of  errors 
reversed  the  decree;  and  Chief  Justice  Nelson,  in  an  able  opinion,  after  reviewing 
the  cases,  declared  that  the  fund  arising  from  the  sale  of  the  real  estate  was  to  be 
regarded  to  all  intents  and  purposes,  as  personal  estate  in  the  hands  of  the  executors 
to  be  distributed  as  money,  and  no  part  as  land,  or  as  partaking  of  the  nature  and 
character  of  real  estate.  In  the  course  of  his  opinion  he  declares  that  "  it  has  been 
settled  by  law  since  the  year  books,  that  a  power  given  in  a  will  to  sell  land  for  the 
•  purpose  of  paying  of  legacies,  or  for  making  division  of  the  produce  without  naming 
the  donee,  will  vest  in  the  executor  by  implication.'  This  is  deemed  fairly  inferable 
from  the  fact  that  the  fund  is  to  be  distributed  by  him,  no  contrary  intention  appear- 
ing in  the  will." 

Senator  Bokee  concurred  in  opinion  with  Chief  Justice  Nelson,  that  the  fund  was 
assets  in  the  hands  of  the  executors,  distributable  by  them  as  such  and  not  as 
trustees ;  and  the  decree  in  the  courts  below  was  reversed.  This  doctrine  puts  the 
present  case  on  the  same  footing  as  if  it  were  a  sale  for  the  payment  of  debts,  in  which 
case  it  is  admitted  that  the  executrix  should  have  the  power  of  sale  by  implication. 

In  Stagg  V.  Jackson,  2  Barb.  Ch.  R  86.  the  persons  entitled  to  distributive 
shares  of  the  proceeds  of  real  estate  sold  by  an  executor  under  a  power  contained  in 
a  will,  are  declared  to  be  legatees  within  the  meaning  of  the  statutory  provisions 
authorizing  the  surrogate  to  require  the  executor  as  such,  to  account  for  the  funds 
arising  fi'om  the  sale.  This  is  upon  the  ground  that  the  proceeds  of  the  sale  are  to 
be  regarded  as  personal  estate  to  all  intents  and  purposes,  unless  there  be  a  failure 
of  the  purpose  and  object  of  the  sale.  There  is  no  such  failure  in  the  present  case. 
Benjamin  Hide  Old  died  in  the  lifetime  of  the  testator ;  but  his  brother,  and  sister 
became  entitled  by  lapse  to  his  share  of  the  proceeds,  and  this  share  is  not  land,  but 
personal  estate.  The  purpose  of  the  sale  for  the  convenience  of  division  and  to  enable 
the  aliens  to  take,  still  continued.  4  Mad.  Rep.  274.  The  chancellor's  decision  in  the 
ease  of  Stagg  v.  Jackson,  was  affirmed  in  the  court  of  appeals,  and  the  respondent, 
Mary  Elizabeth  Jackson,  was  declared  to  be  the  legatee  of  one  ninth  part  of  the  pro- 
ceeds of  the  real  estate  sold  by  the  executor.  These  decisions  bring  the  present  case 
within  the  acknowledged  principle  that  a  power  of  sale  is  to  be  implied  to  the  execu- 
tors, because  the  fund  raised  is  distributable  by  them  in  that  character.  Meakings 
v.  Cromwell,  1  Selden,  Rep.  141. 
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his  iaterest,  it  shall  take  effect  by  force  of  tlie/power.(d)'  As, 
■where  a  tenant  for  life,  with  power  of  leasing,  gi'ants  a  lease  for 
a  term  absolute,  without  referring  to  or  mentioning  his  power, 
the  lease,  if  it  be  supplied  out  of  his  interest,  would  expire  with 
his  life,  and  it  shall  therefore  operate  as  an  execution  of  the 
power,  (e)  So  where  a  tenant  for  life,  with  a  power  to  borrow  a 
sum  of  money,  granted  a  rentcharge  generally,  as  a  fund  for  pay- 
ment of  the  debt,  it  was  deemed  an  execution  of  the  power,  and 
not  a  grant  out  of  his  interest ;  because  otherwise  the  payment 
might  not  be  effected  during  the  life  of  the  grantor.  (/) 
[  *419  ]  *But  if  a  lease  comprise  fee-simple  estates,  as  well  as 
estates  subject  to  the  power,  in  which  latter  the  donee 
has  a  limited  estate,  it  seems  a  nice  question,  whether  the  deed 
shall  enure  by  fractions,  so  as  to  be  a  lease  out  of  the  interest 
as  to  the  fee-simple  lands,  and  an  appointment  as  to  the  rest.(g') 

12.  And  if  the  estate  be  conveyed,  and  the  settlor's  interest 
will  not  support  the  settlement,  it  will  be  deemed  an  execution  of 
the  power,  although  the  settlor  mistook  his  title,  and  recited  that 
he  was  seised  in  fee  of  the  estate  and  conveyed  it  as  owner. 
This  was  decided  in 'the  case  of  Wade  v.  Paget,(A)  where  the 
owner  had  settled  the  estate  on  himself  for  life,  remainder  to  uses 
in  strict  settlement,  in  fayour  of  his  late  sister's  husband  and 
their  issue,  he  reserving  to  himself  a  full  exclusive  power  of 
appointing  the  estate  to  the  children.  Upon  the  marriage  of  one 
of  the  children  the  tenant  for  life  joined  in  a  settlement,  by 
which  he  recited  that  he  was  seised  in  fee,  and  conveyed  the  es- 
tate to  uses  in  favour  of  the  marriage. 

This  was  a  remarkable  case.  1.  The  power  was  not  referred 
to  in  the  last  settlement,  but  the  settlor  recited  that  he  was  seised 
in  fee,  and  conveyed  as  owner  of  it ;  2.  The  settlement  was  not 
executed  in  the  manner  required  ;  8.  The  settlement  was  in  favour 
of  persons  not  objects  of  the  power  ;  4.  As  the  first  settlement  was 
voluntary,  the  second  might  have  been  supported  under  the  27 
Elizabeth.   But  the  power  was  held  to  be  well  executed  in  equity. 

(d)  See  Roger's  case,  cited  by  Hale,  Chief  Justice,  1  Vent.  228;  Earl  of  Leicester's 
case,  1  Ventr.  278. 

(e)  Campbell  v.  Leach,  Ambl.  740;  and  see  10  Mod.  36. 
(/ )   Blake  v.  Marnell,  2  Ball  &  Beatty,  35. 

(g)  See  Bibell  v.  Dringhouse,  Mo.  645;  qu.  why  not  ? 
(i)  1  Bro.  C.  C.  364. 
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1.  As  the  intention  was  to  transfer  the  fee,  the  power  was  called 
into  action  ;  2.  The  defect  in  consideration  of  the  marriage  was 
supplied  ;  3.  The  niece  being  a  party  to  the  settlement,  the  trans- 
anction  was  considered,  first,  an  appoiiitment  to  her,(t)  and  then 
a  settlement  by  her ;  and  4.  As  the  settlement  could 
be  supported  in  equity,  it  was  "considered  as  made  [  *420  ] 
under  the  settlor's  title,  created  by  the  first  (voluntary) 
settlement,  and  not  in  opposition  to  it.(I) 

13.  There  is  a  good  deal  of  doctrine  in  the  judgment  delivered 
in  the  case  of  Denn  v.  Roake,  in  the  King's  Bench,  which  it  would 
be  unsafe  to  adopt,  although  the  decision  itself  was  supported  in 
the  House  of  Lords. (A;)  Lord  Tenterden  said,  the  facts  existing 
dehors  the  will  were  these  :  the  estates  had  originally  belonged  to 
the  father  of  the  testatrix ;  one  moiety  had  descended  upon  her,  and 
another  upon  her  sister  E,  oake.  The  two  sisters  and  their  husbands 
had  settled  their  moieties  in  such  a  manner  as  to  give  the  moiety  of 
either  who  might  die  without  issue,  to  the  issue  of  the  other,  subject 
to  a  power  to  each  to  make  a  different  disposition  of  her  moiety 
by  deed  or  will.  The  sister  of  the  testatrix  left  issue,  from  whom 
the  testatrix  purchased  the  sister's  moiety,  and  thus  became  seised 
of  one  moiety  in  fee  and  of  another  for  life,  with  a  power  to  dispose 
of  the  fee  of  the  latter  moiety.  He  then  addressed  himself  to  the 
question  of  intention  to  pass  the  entirety  from  the  condition  to  keep 
the  property  in  repair,  and  then  added,  "  and  even  if  it  should  be 
inferred  from  this  part  of  the  will  that  the  testatrix  meant  there- 
by to  give  the  entirety,  still  it  will  not  necessarily  follow  llmt  she 
intended  to  execute  her  power." — "  It  may  be  that  she  intended  her 
will  to  work  by  her  interest  in  the  tenements.  It  may  be  that  she 
had  entirely  forgotten  the  settlement,  and  supposed  at  the  time 
of  making  her  will  that  she  was  then  seised  of  the  entirety  of 
the  estates  in  fee,  as  but  for  the  settlement  she  would  have  been." 
"  It  appears  to  us  to  be  at  least  as  probable  that  she  had  forgot- 
ten the  settlement,  and  intended  the  will  to  work  by  an  interest 
as  that  she  intended  to  execute  the  power  contained  in  the  settl&- 

(i)  Vide  infra. 

(7f)  5  Barn.  &  Cress.  720,  supra,  p.  399;  8  Dowl.  &  Eyl.  514. 
(I)  The  reader  must  not  look  for  these  reasons  in  Brown.     The  case  appears  to  be 
•very  imperfectly  reportd. 
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ment,  and  even  more  probable,  because  the  language  of 
[  *421  ]  the  will  is  exactly  such  as  would  be  *used  by  a  person 

who  at  the  time  supposed  herself  to  have  an  estate  in 
fee  in  the  entirety  of  the  tenements,  and  not  such  as  would  be 
used  by  a  person  who  was  conscious  that  she  had  a  power  only 
over  a  moiety,  and  a  seisin  in  fee  of  the  other.  Although,  there- 
fore, we  may  think  the  testatrix  intended  that  the  entirety  should 
go  in  strict  settlement  on  the  family  of  her  sister,  yet  we  think  it 
is  possible  to  suppose  that  the  testatrix  had  no  intention  to  execute 
the  power,  and  if  the  intention  to  execute  the  power  be  doubtful, 
the  will  cannot,  in  our'  opinion,  be  deemed  to  be  an  execution  of 
it."  « 

14.  The  principle  attempted  to  be  established,  viz.  that  there 
must  not  only  "be  an  intention  to  dispose  of  the  property,  but  also 
to  dispose  of  it  mider  the  power,  was  strongly  observed  upon  in 
•argument  at  the  bar  of  the  House  of  Lords,  and  the  Author,  who 
had  to  sustain  the  'decision,  felt  himself  unable  to  support  the  doc- 
trine advanced  in  the  judgment.  If  the  intention  to  pass  the 
property  can  be  collected,  it  will  pass  under  the  power,  although 
the  donee  supposed  that  it  would  work  by  force  of  his  interest. 
There  is  no  conflict ;  he  intends  the  property  to  pass,  and  thinks 
he  has  all  the  interest  in  it,  whereas' he  really  has  only  a  power. 
The  intention  governs,  and  the  power  will  support  the  disposition. 

15.  It  is  intention  then  that  in  these  cases  governs  :  therefore, 
where  it  can  be  inferred  that  the  power  was  not  meant  to  be  ex- 
ercised, the  court  cannot  consider  it  as  executed.  (Z)  Thus,  if  a 
man  having  several  powers  over  different  estates,  and  also  inter- 
ests in  them,  should  recite  the  power  over  one  estkte,'  and  execute 
it  in  a  formal  manner,  and  then  recite,  not  that  he  has  a  power  to 
appoint  the  other  estate,  but  that  he  is  seised  in  fee  of  it,  and 
accordingly  convey  his  interest  in  it  by  lease  and  release,  the  lat- 
ter estate  would  be  held  to  pass  out  of  his  interest, 

[  *422  ]  and  not  by  force  of  his  *power,  simply  on  the  apparent 
intention  not  to  execute  the  power,  (m) 

16.  This  ^oint  arose  in  Maundrell  v.  Maundrell.     Lord  Eldon 

(I)  See  Brookman  v.  Hales,  2  Ves,  &  Beav.  45. 

(m)  See  Maundrell  t.  Maundrell,  7  Ves.  jun.  567;  10  Ves.  jun.  246.     See  6  East, 
105,  100;  and  see  Adney  v.  Field,  Ambl.  654. 
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observed  that  tTie  question  was,  whether  the  power  had  been  exe- 
cuted. The  authority  of  Sir  Edward  Clere's  case,  as  well  as  all 
general  doctrine,  seems  to  furnish  this  ;  that  it  is  not  necessary  to 
recite  that  he  means  to  execute  the  power,  if  the  act  is  one  that 
he  can  do  only  by  that  authority.  Though  the  form  may  not  at 
first  suggest  that  he  proposes  to  exercise  it,  the  purpose  of  the 
Act  makes  it  necessary  to  hold,  that  he  did  intend  it.  On  the 
other  hand,  it  is  in  general  clear,  where  a  party  has  both  an 
authority  and  an  interest,  and  does  an  act  purporting  to  mean  to 
pass  the  interest,  he  shall  be  held  to  intend  that,  and  not  to  exer- 
cise his  authority.  The  tenor  of  the  instrument  in  the  case  be- 
fore him  was  not  only  such  as  that  he  might  be  supposed  to  intend 
merely  to  pass  an  interest,  but  peculiarly  so  ;  for  it  recited  the 
power  over  one  estate,  and  his  interest  in  that  estate,  and  as  to 
that  estate,  expressly  in  exercise  and  by  virtue  of  his  power  recit- 
ed, and  all  other  powers  and  authorities,  declared  the  former  con- 
veyance should  remain,  continue,  and  be  to  such  uses,  &c.;  and 
then  he  went  on  by  lease  and  release  to  pass  his  interest  in  those 
estates.  Having  also  this  estate,  and  in  it  both  a  power  and  an 
interest,  he  did  not  execute  his  power,  as  he  did  as  to  the  other 
estate ;  but  passed  his  interest,  as  he  did  in  the  other  estate. 
This  was  not,  therefore,  the  mere  ordinary  case,  but  afforded  this 
additional  inference  ;  that  where  he  meant  both  to  execute  hm 
power  and  to  pass  his  interest  he  had  done.  both.  But  it  was  then 
said,  there  being  a  conveyance  of  the  interest,  subject  still  to  tliB 
existence  of  the  power,  this  must  be  taken  to  be  an  execution  of 
the  power,  as  well  as  a  passing  of  the  interest,  otherwise  he  might 
by  executing  his  power  destroy  the  interest.  The  an- 
swer to  that  was,  that  his  power  was  "gone.  When  he  [  *42-3  ] 
passed  his  whole  interest,  the  power,  though  not  exer-  , 
cised,  was  destroyed. 

17.  In  a  recent  case,  where  a  man  and  woman,  under  a  settle- 
ment made  after  their  marriage,  had  a  joint  power  of  appointment, 
it  appeared  that  they  were  not  legally  married,  and  thereupon 
they  agreed  that  the  settlement  was  void,  and  the  woman,  whose 
estate  it  was,  made  a  new  settlement  on  their  being  legally  mar- 
ried. The  man  joined  in  the  second  settlement,  for  the  purpose  of 
making  a  tenant  to  the  precipe  for  the  life  of  the  woman.  It  was 
decided,  that  notwithstanding  the  first  settlement  was  executed 

Vol.  I.  40 
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iinder  a  mistake,  it  was  valid  in  law,  and  that  the  second  settle- 
ment should  not  enure  as  an  execution  of  the  joint  power  in  the 
parties,  although  it  could  not  otherwise  have  any  operation,  be- 
cause it  was  considered  clear  that  the  parties  did  not  intend  to 
execute  their  power  ;(w)  and  yet  it  is  observable  that  their  inten- 
tion was  to  make  a  new  settlement ;  and  although  they  treated 
the  first  as  void,  yet  they  recited  an  intention  not  merely  to  re- 
scind, but  to  revoke  the  deed  ;  and  in  the  witnessing  part  of  the 
second  deed  they  directed,  limited*  and  appointed,  as  well  as 
granted,  the  estate,  and  the  limitation  in  the  premises  appears  to 
be  to  the  releasee  and  his  heirs  generally,  with  the  usual  words  of 
'  all  their  estate,'  although  the  habendum  is  to  him  and  his  heirs 
for  the  life  of  the  lady. 

18.  On  other  hand,  where  the  instrument  is  expressly  said  to 
be  in  pursuance  of  the  power,  and  it  is  clearly  the  appointee's  in- 
tention upon  the  face  of  the  instrument  to  take  the  estate  by  force 
of  the  power,  although  the  appointor  also  had  an  interest  in  the 
land,  and  the  power  is  badly  executed,  and  so  no  estate  raised, 
yet  his  interest  shall  not  come  in  aid,  at  least  not  to  the  prejudice 
of  the  appointee,  as  where  it  would  operate  the  surrender  of  an 
existing  beneficial  interest  in  him.     Thus,  if  a  tenant  for  life,  with 

a  power  of  leasing,  refer  to  his  power,  and  in  execution 
[  *424  j  of  it  *grant  a  lease  to  a  person  having  an  existing  valid 

lease,'  although  the  power  prove  to  be  badly  executed, 
yet  the  new  lease  shall  not,  as  between  the  lessee  and  the  remain- 
derman, be  construed  to  have  enured  out  of  the  estate  for  life  of 
the  lessor,  because  under  that  construction  the  existing  valid  lease 
would  be  merged  by  a  surrender  in  law,  to  the  prejudice  of  the 
lessee,  (o) 

19.  But  if  a  testator  exercise  a  power  by  will,  and  it  turn  out 
that  the  power  was  either  not  well  created,(j9)  or  was  defeated 
by  the  happening  of  a  contingent  event  subsequent  to  the  will,(^) 
the  devisor's  interest  at  the  time  of  the  will,  although  contingent 
and  not  vested,  shall  come  in  aid  of  his.  disposition ;  for  in  a  will 

• 

(n)  Boiighton  t.  Sandelands,  3  Taunt.  342. 
(o)  Koe  y.  Archbishop  of  York,  6  East,  86, 

(p)  Dobbins  v.  Bowman,  3  Atk.  408.    See  Goring  v.  Bickerstaffe,  1  Oha.  Ca.  8,  9. 
(?)  Cross  T.  Hudson,  3  Bro.  C.  C.  30;  and  see  Savile  v.  Blacket,  1  P.  Wins.  777; 
Hose.  167,  cited;  qu.  and  see  pp.  Ill,  112,  supra. 
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there  are  no  particular  words  required  to  pass  the  estate  ;  but 
any  words  that  show  the  intention  of  the  testator  are  suf&cient ; 
and  although  only  the  power  is  expressed  to  be  exercised,  yet  the 
words  plainly  manifest  that  the  testator  intended  that  the  devisee 
should  have  the  estate,  (r)  This  was  the  rule  of  law  before  the 
1  Vict.  c.  26,  but  now  by  that  statute  the  testator's  interest  at 
the  time  of  his  death  would  pass  by  his  will.(s) 

20.  But  a  power  will  not  be  deemed  to  be  executed  contrary 
to  the  intention  of  the  party,  where  he  supposes  a  different  power 
to  be  vested  in  him. 

21.  Thus  in  Farmer  v.  Martin, (i)  where  a  man  had  power  to 
charge  an  estate  with  10,000Z.  for  all  or  any  of  his  younger  chil- 
dren, and  having  two  children,  Judith  and  Eleanor,  he  appointed 
the  whole  to  them  equally  with  a  power  of  revocation  and  new 
appointment,  which  he  exercised  by  appointing  5,000^.  to  the  two 
daughters  irrevocably,  but  reserving  his  right  to  exer- 
cise the  power  as  to  *the  remaining  6,000/.  In  conse-  [  *425  J 
quence  of  an  agreement  by  Eleanor  to  provide  for  an 
illegitimate  son  of  her  father's  and  for  his  creditors,  he  irrevoca- 
bly appointed  the  last-mentioned  5,000/.  to  her,  and  she  assigned 
half  of  it  to  the  son,  but  refused  to  provide  for  the  creditors. 
The  father  married  again,  and  had  issue  of  that  marriage.  By  a 
deed  executed  by  the  father  and  Eleanor,  the  last  appointment 
was  recited,  and  "  that  the  father  was  desirous  of  revoking  the 
appointment  thereby  made  in  favour  of  Eleanor,  so  far  as  related 
to  2,500/.,  part  of  the  5,000/.  thereby  appointed,  and  of  absolute- 
ly appointing  the  2,500/.  to  Ann  [a  daughter  by  the  second  mar- 
riage ;]  and  that  in  consideration  of  the  father  having  agreed  to 
secure  an  annuity  for  life  to  Eleanor  [but  which  Agreement  it  did 
not  appear  had  been  performed,]  she  had  agreed  to  join,  in  order 
to  testify  her  consent  to  his  revoking  the  appoinment  as  to  the 
2,500/.,  and  his  appointing  it  to  Ann,  and  also  to  confirm  such  ap- 
pointment as  far  as  was  in  her  power."  Then  the  father,  with 
Eleanor's  privity,  and  in  exercise  of  'all  powers  enabling  him, 
revoked  the  last  appointnient  as  to  the  2,500/.,  arfd  appointed, 

(r)  Dobbins  T.  Bowman,  ubi  supra;  and  see  Habergham  v.  Vincent,  2  Ves  jun. 
204. 

(s)  Sect.  23,  24. 
(i)  2  Sim.  502. 
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and  Eleanor  confirmed,  that  sum  to  \an.  But  it  was  provided 
that  Eleanor  was  still  to  be  entitled  to  the  remaining  2,500Z., 
and  the  appointment  to  her  as  to  that  sum  was  not  to  be 
affected. 

22.  Now  it  will  be  observed  that  the  original  power  included 
ail  the  father's  children,  and  therefore  Ann  became  an  object  of 
it,  and  the  appointment  to  Eleanor  of  the  5,000/.  was  unsustain- 
able, in  consequence  of  the  improper  agreement  with  the  father. 
It  was  therefore  contended  that  the  Mst  appointment  operated  as 
a  new  appointment  or  confirmation  to  Eleanor  of  the  2,500Z.  not 
appointed  to  Ann  :  and  if  not  that  it  was  wholly  void,  as  Eleanor 
did  not  intend  to  act  except  under  the  appointment  to  her  of  the 
5,000/.  The  Vice-Ohancellor  was  of  opinion  that  the  /ast  ap- 
pointment could  not  operate  as  an  original  execution  of  a  power, 

[that  i^,  of  thQ  power  of  revocation  and  new  appoints 
[  *426  ]  ment  *treating  the  appointment   to    Eleanor  of    the 

5,000/.  as  invalid.]  He  was  of  opinion,  from  the 
recital,  that  there  was  no  otherwise  an  intention  to  deal  with  the 
property  than  by  the  execution  of  a  supposed  power  of  revocation, 
and  a  new  appointment,  under  a  like  supposed  power,  of  2,500/. 
to  Ann,  and  a  ratification  to  Eleanor — not  an  appointment^  of 
2,500/.  absolutely  to  her  ;  but  only  a  declaration  that  this  instru- 
ment should  not  impeach  her  title  to  the  remaining  2,500/.  under 
the  former  appointment  to  her.  He  held  that  Eleanor  and  her 
fathet  acted  only  upon  the  supposition  that  she  had  a  com- 
plete title  by  the  appointment  to  her  of  the  5,000/.,  and  did  not 
mean  to  give  her  any  new  title,  and  therefore  thought  it  impossi- 
ble to  consider  this  instrument  as  an  appointment  de  novo  of  the 
5,000/.  between  the  two.  Although  the  father  referred  to  all 
powers  in  the  revocation  of  the  appointment  as  to  2,500/.,  yet  as 
he  did  not  intend  the  instrument  to  operate  as  an  appointment  to 
Eleanor  of  the  2,500/.  under  the  power  of  the  original  settlement 
[that  is,  by  force  of  the  power  of  revocation  and  new  appoint- 
ment,] the  deed  could  not  be  considered  an  absolute  appointment 
to  Ann  :  and»he  held  that  she  took  nothing  under  it.  His  opin- 
ion was,  that  the  last  appointment  was  intended  to  be  what  it  ap- 
peared to  be,  that  is,  an  execution  of  a  power  which  the  parties 
supposed  to  exist,  but  which  in  point  of  fact  did  not  exist ;  [that 
is,  they  supposed  the  father  to  have  a  pbwer  to  revoke  the  appoint- 
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meat  of  the  5,Q00l.,]  and  not  as  an  original  appointment. 
Eleanor  only  supposed  she  was  confirming  what  the  father  might 
appoint.  He  held,  therefore,  that  Eleanor  and  her  sister,  the 
original  appointees,  took  the  whole  of  the  10,000^.  under  the 
original  appointments. 

23.  The  principles  laid  down  in  the  above  case  are  right,  but 
it  may  bo  doubted  whether  they  were  rightly  applied.  As  the 
appointment  of  the  5,000/.  was  void  in  equity,  the  father's  power 
of  revocation  and  new  appointment  might  have  been  exercised  in 
favour  of  Ann  and  Eleanor  ;  and  as  he  used  apt  words 

*for  that  purpose  in  the  appointment  to  Ann  (for  it  was  [  *427  ] 
not  necessary  for  him  in  the  appointment  to  her  to 
again  refer  to  his  powers,)  and  intended  her  to  have  the  2,500/., 
the  deed  ought  to  have  been  supported  as  a  valid  exercise  of  the 
subsisting  powers,  and  the  last  proviso  was  sufficient  to  operate 
as  a  new  appointment  to  Eleanor.  It  could  hardly  be  said  that 
the  last  deed  was  founded  upon  the  invalid  appointment  to 
Eleanor,  for  that  contained  no  power  of  revocation  ;  and  conse- 
quently the  parties  although  they  did  not  disclose  their  know- 
ledge, must  have  been  aware  that  the  appointment  to  Eleanor  of 
the  6,000/.  was  invalid.  Their  intention  it  should  seem  was, 
without  affecting  to  impeach  that  appointment,  to  give  validity  to 
the  last  deed,  by  force  of  all  the  powers  and  interest  vested  in 
the  father  and  Eleanor. 

24.  And  although  at  law,  where  the  person  who  has  a  limited 
power  of  leasing,  for  example,  has  also  the  whole  legal  interest,  a 
lease  not  according  to  the  power  will  be  supported  by  the  estate 
of  the  lessor ;  yet  if  the  absolute  legal  interest  be  on  a  trust  for 
the  benefit  of  another,  and  a  limited  power  of  leasing  be  given  to 
a  trustee,  there  a  lease  not  according  to  the  power,  though  good 
at  law  in  respect  of  the  legal  estate  of  the  trustee,  will  be  bad  in 
equity,  as  a  breach  of  trust,  (m) 

25.  But  here  it  may  be  observed,  that  formerly  where  a  man 
had  a  power  to  charge  estates,  which  power  he  afterwards  dis- 
charged, and  a  similar  power  was  reserved  to  hifti  over  other 
estates,  if  the  first  power  was  executed  by  will  before  the  raising 
of  the  second  power,  the  will  would  not  have  been  deemed  an 

(m)  Bowes  Y.  E.  L.  Waterworks,  8  Madd.  378. 
40* 
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execution  of  the  second  power,  although  it  had  been  re-published 
subsequently  to  the  creation  of  that  power,  for  the  will  spoke  only 

of  the  first  power,  which  was  as  much  gone  as  if  it  had 
[  *428  ]  never  existed. (a;)     And  ''it  was  considered  doubtful 

whether  the  second  power  would  have  been  executed  if 
it  had  even  eihbraced  the  same  estate  as  the  first  power. 

26.  But  the  1  Vict.  c.  26,  now  directs  every  will  to  be  con- 
strued with  reference  to  the  real  and  personal  estate  comprised 
in  it,  so  as  to  speak  and  take  effect  *  if  it  had  been  executed 
immediately  before  the  death  of  the  testator.  The  second  power 
would  therefore,  it  seems,  now  be  deemed  to  be  executed  by  such 
a  will  if  it  embraced  the  same  estate  as  the  first  power.  There 
is  a  further  provision  in  the  Act  that  no  act  done  subsequently  to 
the  execution  of  a  will,  of  or  relating  to  any  real  or  personal 
estate  therein  comprised  (unless  an  act  amounting  under  the 
statute  to  a  revocation)  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death.  (?/) 

27.  In  Lain  v.  Wilkins,(z)  an  estate  was  dfevised  to  A.  in  tail, 
remaindfer  to  B.  and  C.  his  wife  in  tail,  remainder  to  B.'s  right 
heirs.  B.  died,  and  left  his  wife  and  only  daughter  surviving 
him.  A.  made  his  will,  disposing  particularly  of  his  real  estate, 
and  generally  of  all  other  his  real  estate  and  gave  to  C.  and  her 
daughter  51.  each,  and  stated  that  he  gavb  them  those  sums  only 
in  consideration  of  the  ample  provision  made  for  them  after  his 
decease  by  the  first  testator,  "  who  has  by  his  will  devised  to  them 
certain  estates  now  in  my  possession,  and  which,  though  I  could 
now  legally  dispose  of,  I  mean  fully  to  confirm  to  them  according 
to  the  intent  of  the  will."  In  the  following  year  A.  suffered  a 
recovery  to  the  use  of  himself  for  life,  remainder  as  he  should 

appoint  by  deed  or  by  his  last  will  in  writing,  or  by 

[  *429  j  any  codicil  thereto  to  be  properly  attested ;  *and  in 

default  of  such  appointment,  to  0.  for  life,  remainder  to 

(a:)  Holmes  v.'Coghill,  7  Ves.  jua.  499;  12  Ves.  jun.  206.  See  Lane  v.  Wilkins, 
10  Eaat,  241;  Hamilton  v.  Royse,  2  Sch.  &  Lef.  315;  Cadogan  v.  Sloane,  Ap.  No.  26 
to  Treat.  Purch.  9th  edit.;  Fox  v.  Gregg,  Duchy  Court  of  Lancaster,  1814,  App.  No. 
10,  ■which  decided  nothing  on  this  head;  and  Powell  v.  Loxdale,  2  Barn.  &  Aid.  291. 

(y)  Sect.  23,  24. 

<2)  10  East,  241. 
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her  daughter  and  her  husband  for  their  lives,  remainder  over  to 
others  in  fee ;  and  in  the  same  month  he  added  a  codicil  to  his 
will,  by  which  he  confirmed  his  will  in  all  respects  except  as  it 
was  altered  by  the  codicil,  and  he  then  disposed  of  certain  real 
and  personal  property,  but  he  had  since  the  will  acquired  no  other 
real  estate  [and  it  should  seem  the  property  devised  by  the  codicil 
was  not  comprised  in  the  power.]  The  testator  died  a  few  days 
after  making  his  codicil,  and  it  was  rightly  determined  that  the 
codicil  did  not  operate  as  an  execution  of  the  power.  The  Court 
appears  to  have  considered  the  confirmation  in  the  will  as  amount- 
ing to  a  simple  expression  of  the  testator's  intention  that  the 
estate  should  pass  under  the  first  will  to  those  in  remainder,  and 
therefore  that,  although  the  will  confirmed  the  original  disposition, 
and  the  codicil  confirmed  the  will,  yet  there  was  no  execution  of 
the  power ;  no  doubt  such  a  confirmation  by  a  will,  repeated  by  a 
codicil  after  the  acquisition  by  the  testator  of  a  power  which 
would  enable  him  to  give  effect  to  his  confirmation,  might  in  favour 
of  the  intention  be  held  to  execute  a  power ;  but  here  the  real 
difficulty  was,  that  between  the  will  and  codicil,  the  estates  con- 
firmed had  ceased  to  exist,  for  they  were  barred  by  the  recovery, 
and  it  would  have  been  difficult  to  frame  any  set  of  limitations  as 
confirmed  by  the  will  and  codicil  which  would  have  been  agreea- 
ble to  law,  and  yet  preserved  the  testator's  intention.  Of  course 
he  did  not  intend  0.  and  her  issue  to  take  in  preference  to  his 
own  issue,  and  yet.  he  had  barred  his  own  estate  tail.  Besides, 
by  the  recovery  deed,  in  default  of  appointtaent  by  himself,  he 
introduced  new  partial  limitations  to  0.  and  her  daughter,  which 
proved  that  he  did  not  intend  to  revive  the  old  uses  to  C,  and 
such  an  intention  could  not  have  been  fairly  collected  from  the 
codicil. 

28.  In  a  later  case, (a)  an  estate  in  Westley,  in  the 
parish  *ofWestbury,  in  the  county  of  Salop,  was  devised  [  *430  ] 
to  A.  in  tail,  remainder  as  he  should  appoint,  and  in 
default  of  appointment,  remainder  over  to  others  in  tail,  remain- 
der to  A.  in  fee.  A.  had  made  his  own  will  in  the  first  testator's 
lifetime,  and  had  devised  his  lands  in  Worthen  and  elsewhere,  in 
the  county  of  Salop,  to  various  uses  by  way  of  strict  settlement, 
including  a  life  estate  to  the  first  testator,  with  remainder  to  his 
(a)  Powell  T.  Loxdale,  2  Barn.  &  Aid.  291.    See  now  1  Vict.  c.  26. 
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own  right  heirs.  After  the  first  testator's  death,  when  he  had 
acquired  the  "Westley  estate,  he  made  a  codicil,  by  which  he 
recited  the  devise  by  his  will  of  his  estates  in  Worthen  and  else- 
where, in  the  said  county,  (after  several  estates  for  life  and  in 
tail,  and  remainders,  therein  mentioned  are  determined,)  to  his 
own  right  heirs.  He  then  revoked  the  devise  to  his  right  heirs, 
and  gave  the  ultimate  reversion  in  fee  of  all  his  said  estates  in  the 
parishes  of  Worthen,  Westbury,  and  Cherbury,  in  Salop,  to  one 
of  the  tenants  for  life,  named  in  hlfe  will,  and  his  heirs,  and  he 
confirmed  his  will  in  every  other  respect.  A.  had  not  any  estate 
in  Westbury  except  that  subjected  to  the  power,  and  he  died 
without  issue.  It  was  held  that  the  codicil  did  not,  together  with 
the  will,  operate  as  an  execution  of  the  power. 

29.  It  does  not  appear  upon  what  ground  the  Court  decided 
the  case.  It  was  difficult  to  reject  the  word  Westbury,  and  if  it 
was  retained,  then  the  codicil,  by  confirming  the  will  of  A.  which 
devised  all  his  estates  in  Worthen  and  elsewhere,  in  the  county 
of  Salop,  made  the  will  speak  as  from  the  date  of  the  codicil  as  a 
devise  of  the  Westbury  estate,  which  was  in  the  county  of  Salop  ; 
and  that,  legally  speaking,  made  the  codicil  s^ak  correctly  of  his 
said  estates  in  Worthen  and  Westbury,  and  made  the  devise  of 
the  reversion  of  all  the  estates  consistent.  If  the  word  Westhmy 
were  not  rejected  in  the  codicil,  it  would  not  be  possible  to  main- 
tain that  his  remainder  in  fee  in  the  Westbury  estate,  under  the 
first  will,  would  satisfy  the  devise  in  the  codicil :  for  it  is  clear 

that  he  meant  all  his  estates  to  go  together. 
[  *431  ]  *30.  A  gift  by  a  will  of  a  sum  under  a  power  will  fail 
if  the  power  itself  be  destroyed  in  the  testator's  life- 
time ;  but  where  the  gift  is  general,  and  the  fund  appointed  is  but 
the  modus  for  payment  of  it,  the  legacy  will  not  fail,  but  will  be 
payable  out  of  the  general  assets.  This,  however,  must  depend 
upon  the  construction  «f  the  given  iEstrument.(6) 

31.  A  fine  levied  of  an  estate  by  a  testator  after  having  devised 
it,  revokes  his  will ;  and  it  has  been  determined,  that  although 
the  uses  of  the  fine  are  declared  to  be  as  the  testator  shall  by 
deed  or  will  appoint,  yet  the  prior  will  cannot  stand,  (c)     The 

(A)  Saville  y.  Blaoket,  1  P.  Wms.  777.    See  Walker  v.  Laxton,  1  You.  &  Jerv. 
557;  Fowler  t.  Willoaghby,  2  Sim.  &  Stu.  354;  and  see  1  Viot.  c.  26,  s.  23,  34. 
(c)  Doe  V,  Dilnot,  2  New  Rep.  400. 


EXECUTION   OP   A   POWER  BY  WILL.  477 

point  was  not  agitated  whether  the  prior  will  might  not  operate 
as  a  declaration  of  the  uses  of  the  fine.  This  would  have  got  rid 
of  the  difficulty  of  the  will  operating  as  a  devise  after  the  fine. 
Hussey's  case(<i?)  decided  that  a  feoffment  after  a  will,  to  the  use 
of  such  persons,  and  for  such  estates,  as  the  testator  had  declared 
by  his  will,  bearing  date,  &c.  was  a  revocation  of  the  will,  and 
yet  that  the  revoked  will  was  sufiicient  to  declare  the  uses  of  the 
feoffment.  The  decisions  on  surrenders  of  copyholds,  to  such  uses 
as  the  surrenderor  shall  appoint  by  will,  may  be  considered  to 
render  Doe  v.  Dilnot  not  easily  distinguishable  from  Hussey's 
case.(e)  It  is  not  denied  that  the  will  was  revoked.  The  ques- 
tion is,  whether  the  revoked  will  would  not  operate  as  a  good 
declaration  of  the  uses  of  the  fine.  This  is  now  set  at  rest :  a  fine 
can  no  longer  be  levied,  and  no  act  done  subsequently  to  the  will, 
will  prevent  its  operating  on  the  testator's  interest  at  the  time  of 
his  death.  (/) 

32.  Ahd  here  we  may  notice  a  recent  case,  where  a  man  having 
children  by  a  first  marriage  made  his  will,  and  then  upon  his 
second  marriage  settled  his  personal  estate  on  himself 
*for  life,  then  to  i%.ise  100/.  for  his  wife,  and  then  to  [  *432  ] 
apply  the  personalty  as  he  by  deed  or  will  should  ap- 
point, and  in  default  thereof  vmto  his  issue ;  it  was  determined, 
upon  the  apparent  intention,  that,  the  prior  will  was  wholly  re- 
voked, (g*) 


33.  We  now  come  to  the  cases  where  not  only  the  use  is  ap- 
pointed under  the  power,  but  also  the  estate  is  conveyed  by  force 
of  the  interest.  The  rule  appears  to  be,  that  the  instrument  shall 
be  construed  either  an  appointment,  or  a  release,  as  will  best 
effect  the  intention  of  the  parties.  (1)     This  is  established  by  the~ 

(d)  Mo.  789. 

(e)  See  Spring  v.  Biles,  1  Term  Eep.  435,  n. 
(/)  1  Vict.  c.  26,  3.  23,  24. 

(g)  Leigh  V.  Norbary,  13  Ves.  jun.  340;  see  now,  1  Vict.  o.  26,  s.  18,  19. 

(1 )  "  The  distinction  settled  by  the  decisions  seems  to  be  this  :  When  the  donee  of  a 
power  to  sell  land  possesses,  also,  an  interest  in  the  subject  of  the  power,  a  conveyance 
by  him,  without  actual  reference  to  the  power,  will  not  be  deemed  an  execution  of  it, 
except  there  be  evidence  of  an  intention  to  execute  it,  or,  at  least,  in  the  fac»  of  evi- 
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case  of  Cox  and  Chamberlain. (A)  A  man  having  a  general  power 
of  appointment,  with  a  limitation  in  default  of  appointment  to 

(A)  4  Ves.  jun.  631 ;  and  see  Doe  y.  Keir,  4  Mann.  &  By.  101. 

dence  disproving  such  an  intention.  But  where  the  donee  has  no  estate  in  the  premi- 
ses, and  his  conveyance  can  only  be  made  operative  by  treating  it  as  an  execution  of 
the  power  to  sell,  it  will  be  so  considered.  It  is  upon  this  ground  the  authorities  are 
to  be  reconciled,  and,  among  them,  our  own  case  of  Alison  v.  Kents,  4  Watts,  185, 
and  Hay  v.  Mayer,  8  Watts,  208."    Per  Bell,  ^  in  Jones  v.  Wood,  4  Harris,  42. 

Where  a  will  directed  that  the  testator's  executors  should  take  an  inventory  of  his 
real  and  personal  estate,  should  give  his  younger  children  such  education  as  they 
should  think  prpper,  and  should  sell  at  public  auction  so  much  of  his  real  estate  as 
should  be  neceesary  to  pay  the  legacies  to  each  of  his  children  when  they  should  be- 
come entitled  to  them,  it  was  held,  that  the  sole  acting  executor  had  power  under  the 
will  to'  sell  the  real  estate  for  that  purpose.    Davoue  v.  Fanning,  2  John.  C.  R.  252. 

A  direction  by  a  testator,  in  his  wijl,  that  his  debts  be  paid  as  speedily  as  possible, 
and  for  that  purpose,  that  certain  real  estate,  and  the  personal  property  thereon,  be 
sold,  empowers  the  executors,  by  implication,  to  sell  the  real  estate  and  apply  the 
proceeds  to  the  payment  of  debts ;  and  the  power  of  applying  such  proceeds  to  the 
payment  of  debts  survives  to  a  surviving  executor.  Magruder  v.  Peter,  11  Gill.  &  J. 
217.. 

Where  a  will  directs  a  sale  of  the  testator's  lands,  vrithout  designating  the  person 
by  whom  it  is  to  be  made,  a  power  of  sale  vests  in  the  executors  and  the  survivors  of 
them.  '  Smith  v.  MoCrary,  3  Ired.  Ch.  204. 

Where  a  will  contains  a  general  direction  that  the  testator's  property,  real  and 
personal,  be  sold  for  payment  of  debts,  and  the  surplus  be  divided  among  the  heirs,  a. 
power  to  sell,  in  the  executor,  will  be  implied.  Foster  v.  Craige,  2  Dev.  &  Bat.  Ch. 
209. 

Where  an  executor  is  directed  by  the  will  to  sell  the  real  estate  for  payment  of 
debts,  the  land  may  be  sold,  upon  the  death  of  the  executor,  by  the  administrator 
with  the  will  annexed.    Drayton  v.  Grimke,  1  Bailey,  Ch.  392. 

Land  acquired  by  a  testator  after  the  execution  of  his  will,  does  not  pass  by  a  gene- 
ral devise;  nor  will  a  power  in  the  will,  to  the  executor,- to  sell  all  the  estate  of  the 
testator,  authorize  him  to  sell  such  after  acquired  land.  Meador  v.  Sorsby,  2  Ala. 
712. 

Where  a  will  authorizes  the  executors  to  sell  the  real  estate  in  their  dis- 
cretion, "  for  the  more  equal  and  easy  division  of  the  estate,"  they  are  trustees  as 
to  the  execution  of  the  power  and  disposition  of  the  proceeds,  and  one  of  them  can- 
not transfer  a  title  to  the  land  or  to  the  securities  taken  for  the  price;  but  all  the 
executors  must  join  in  a  disposition  of  such  property.  Hertell  v.  Van  Buren,  3 
Edw.  Ch.  20. 

A  testator  directed  his  estate  to  be  sold  by  the  executors  ati^uch  time,  in  such 
manner,  and  on  such  conditions,  as  in  their  judgment  should  be  best  for  those  inter- 
ested, if  an  equal,  valid,  and  satisfactory  division  could  not  otherwise  be  made. 
Held,  that  the  judgment  of  the  executors,  if  made  in  good  faith,  was  conclusive  as  to 
the  necessity  for  a  sale.    Bunner  v.  Storm,  1  Sandf.  C.  C.  E.  357. 

A.  devised  his  real  estate  to  his  nephew,  and  directed  his  executors  to  sell  such 
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himself  in  fee,  by  lease  and  release,  in  pursuance  of  all  powers  in 
him  vested,  did  grant,  bargain,  sell,  alien,  remise,  release  and 
confirm,  limit,  declare,  and  appoint,  the  estate  to  trustees  to.  uses. 
If  the  deed  operated  as  a  conveyance  of  his  interest,  then  the  title 
was  good ;  but  if  it  operated  as  an  appointment,  the  legal  estate 
vested  in  the  trustees ;  the  intended  uses  were  mere  trust-estates, 
and  the  title  was,  under  the  circumstances,  bad.  Lord  Alvanley 
held,  that  the  instrument  operated  as  a  conveyance  of  the  interest. 
He  said  it  would  be  monstrous  to  hold,  that  where  there  is  a 
power  and  an  interest,  and  the  act  being  equivocal,  it  is  doubtful 
whether  he  acted  under  the  one  or  the  other,  the  cpurt  should 
adopt  that  which  would  defeat  the  instrument.  He  therefore 
considered  the  words  of  the  appointment  as  nugatory. 

34.  It  must  be  admitted,  that  in  this  case  Lord  Alvanley  con- 
sidered the  act  as  more  properly  a  release  than  an  appointment ; 
and  it  does  not,  therefore,  directly  decide,  that  where  there  is 
(as  is  usual)  first  a  formal  appointment,  and  then  a  release,  the 
ins|;rument  shall,  in  favour  of  the  intention,  be  held  to  operate 
simply  as  a  release.  On  the  one  hand  it  may  be  said, 
that  the  instrument  cannot  operate  both  as  an  *ap-  [  *433  ] 
pointment  and  release ;  and,  therefore,  the  courts  may 
well  give  to  it  that  operation  which  will  eifect  and  not  destroy 
the  intention  of  the  parties.  And  this  is  clearly  the  better  opinion. 
But,  on  the  other  hand,  it  may  be  insisted,  that  where  the  power 
is  formally  exercised,  the  release  is  thrown  in  merely  by  way  of 

parts  as  they  might  deem  proper  for  the  payment  of  debts  and  legacies.  Held,  that 
under  this  will  the  executors  had  only  a  naked  power  to  sell,  and  until  the  exercise 
of  that  power,  the  estate  passed  in  fee-simple  to  the  devisee,  who  only  was  authorized 
to  receive  the  rents  and  profits,  and  that  an  order  of  the  Court  of  Chancery  appoint- 
ing one  of  the  executors  a  trustee  to  sell  the  real  estate,  to  pay  debts  and  legacies 
founded  upon  an  allegation  of  the  insulBoienoy  of  the  personal  assets,  without  any 
reference  to  rents  and  profits ,  did  not  affect  the  devisee's  right  thereto,  nor  the  ac- 
countability of  the  executor  so  appointed,  for  such  rents  and  profits,  if  received  by 
him.     Guyer  v.  Maynard,  6  Gill.  &  J.  420. 

Where  by  a  will  the  executors  are  empowered  to  sell  the  lands  of  the  testator, 
"  provided  they  will  sell  for  as  much  as  in  their  judgment  will  be  equal  to  its  value," 
and  they  renounce  their  trust,  an  administrator  with  the  will  annexed  may  sell,  in 
pursuance  of  the  power  in  the  will,  under  the  the  Statute  of  Virginia.  Brown  y. 
Armistead,  6  Kand.  594. 

A  direction  in  a  will  that  the  land  of  the  testator  be  sold,  confers  a  power  to  sell 
upon  the  executor.    Hester  v.  Hester,  2  Ired.  Ch.  330. 
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further  assurance,  and  that  too  great  a  latitude  of  construction 
■will  only  lead  to  carelessness  in  practice. 

35.,  The  great  difficulty  in  the  cases  under  discussion  is  to  dis- 
cover what  is  the  intention  of  the  parties,  a  question  upon  which 
the  most  enlightened  minds  must  frequently  differ.  Thus,  the  late 
case  of  Roach  v.  Wadham,(i)  appears  to  be  in  opposition  to  the 
case  of  Cox  and  Chamberlain,  although  in  both  cases  the  Court 
professed  to  go  upon  intention. 

The  case  is  shortly  this  :  An  estate  was  conveyed  to  one  Coates, 
his  heirs  and  assigns,  to  hold  unto  the  said  Coates,  his  heirs  and 
assigns,  to  tte  use  of  such  person  or  persons,  for  such  estates,  &c. 
as  Watts  the  purchaser  should  by  any  deed  or  deeds,  writing  or 
writings,  under  his  hand  and  seal,  to  be  by  him  duly  made  and 
executed  in  the  presence  of,  and  attested  by  two  or  more  credible 
witnesses  ;  or  by  his  will,  &c.  limit,  direct,  or  appoint,  give  or 
devise  the  same.  In  default  of  such  direction,  &c.  to  the  use  of 
Watts,  his  heirs  and  assigns,  for  ever.  By  this  deed  a  perpetual 
rent  was  reserved  to  the  vendors,  and  Watts  covenanted  with  the 
vendors  for  payment  of  it.  Afterwards  by  indentures  of  lease 
and  release,  Coates  (by  direction  of  Watts)  did  (according  to 
his  estate  and  interest)  bargain,  sell,  and  release,  and  Watts  did 
grant,  bargain,  sell,  alien,  release,  ratify,  and  confirm ;  and  also 
limit,  direct,  and  appoint  the  estate  in  question,  and  all  his  estate, 
right,  &c.  therein,  unto  Wadham  and  Stevens  (purchasers  of  the 
estate),  and  Powell  a  trustee  to  bar  dower,  their  heirs  and  as- 
signs, to  hold  unto  Wadham,  Stevens,  and  Powell,  their  heirs  and 
assigns,  to  the  use  of  Wadham,  Stevens,  and  Powell, 
[  *434  ]  and  the  heirs  and  assigns  of  Wadham  "and  Stevens  for- 
ever, as  tenants  in  common,  in  trust  as  to  the  estate  of 
Powell,  for  Wadham  and  Stevens,  their  heirs  and  assigns,  as  ten- 
ants in  common,  subject  to  the  perpetual  rent.  And  covenants 
were  inserted  from  Wadham  and  Stevens  to  Watts,  to  pay  the 
rent,  and  indemnify  him  from  it,  but  Wadham  did  not  execute  the 
deeds. 

The  question  was,  whether  the  estate  conveyed  to  Wadham  and 

Stevens,  and  their  trustee,  was  derived  out  of  the  interest  of 

Watts,  so  as  to  make  them  liable  in  an  action  of  covenant  for  the 

rent  as  his  assignees,  or  whether  the  estate  took  effect  under  his 

,  (i)  6  East,  289. 
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power,  in  ■wMch  case  it  was  admitted  they  were  not  bound  by  the 
covenants  entered  into  by  Watts.  It  was  contended  by  the  coun- 
sel, that  the  power  was  merged  in  the  fee  ;  but  that  position  was 
abandoned  upon  its  being  stated  that  the  judgment  at  the  EoUs 
in  the  Case  of  Maundrell  v.  Maundrell  was  reversed.  (A;)  The 
single  point  then  was,  whether  the  instruments  operated  as  an 
execution  of  a  power,  or  a  conveyance  of  the  interest.  And  it 
was  determined,  that  they  operated  as  an  exercise  of  the  power, 
and  consequently  that  the  purchasers  from  Watts  were  not  liable 
to  an  action  of  covenant  for  non-payment  of  the  perpetual  rent. 
The  Court  said,  "  It  ought  to  appear  very  clear  froip  the  deeds, 
that  the  conveyance,  or  the  covenants  therein,  could  not  take 
effect  unless  it  operated  as  a  conveyance  out  of  the  interest,  and 
not  by  way  of  appointment,  in  order  to  induce  the  Court  to  deter- 
mine, that  where  the  trustee  to  uses  in  a  conveyance  releases  to 
a  purchaser  it  shall  not  operate  as  an  appointment.  Had  it  been 
the  intention  of  the  parties  that  the  estate  which  Wadham  was  to 
take  should  be  derived  out  of  the  interest  which  Watts  had,  it 
would  have  been  wholly  unnecessary  that  Coates  should  have  been 
a  party  to  the  deed  ;  his  being  made  a  party  to  it  shows  that  some- 
thing was  to  be  taken  by  way  of  appointment ;  and  if  anything, 
there  is  nothing  from  whence  there  can  be  collected  an 
intention  that  less  than  the  whole  should  *pass  by  those  [  *435  ] 
means,  the  reason  for  which  is  obvious,  as  it  might  pre- 
vent such  objections  to  the  title  as  might  be  made  if  it  were  de- 
rived immediately  from  Watts." 

36.  It  has  been  already  settled  by  Lord  Alvanley,  in  Cox  v. 
Chamberlain,  as  we  have  seen,  that  where  a  person  has  both  a 
power  and  an  interest,  and  the  instrument  is  adapted  to  convey 
the  interest,  and  the  intention  of  the  parties  will  be  best  effected 
by  that  construction,  such  a  construction  shall  prevail,  although 
words  of  appointment  are  used.  This  decree  of  Lord  Alvanley 
has  ever  since  been  deemed  an  authority,  and  has  been  acted 
upon  in  practice.  The  principal  argument  in  Roach  v.  Wadham 
was,  that  Coates  the  trustee,  as  he  was  termed,  joined  in  the  con- 
veyance. But  Coates  had  no  interest  whatever  in  the  estate  in 
question.     He  was  a  mere  conduit-pipe,  a  releasee  to  uses,  ia. 

(ft)  Vide  supra,  p.  109. 
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whom  not  even  Lord  Chief  Justice  Dyer's  scintilla  (which  Chief 
Baron  Periam,  in  Chudleigh's  case,  likened  to  Sir  Thomas  More's 
Utopia)  remained  an  instant.  The  concurrence  of  Coates,  there- 
fore, was  perfectly  nugatory,  and  only  evinced  the  unskilfulness 
of  the  person  who  prepared  the  deed.  If,  indeed,  Coates  had 
actually  had  any  estate,  his  concurrence  under  the  circumstances 
of  this  case  must  have  afforded  decisive  evidence  that  Watts  did 
not  intend  to  exercise  his  power.  If  the  case  be  divested  of  this 
circumstance,  the  question  depend*  solely  on  the  intention  of  the 
parties.  It  might  be  urged,  that  the  intention  of  the  parties  re- 
quired the  instruments  to  operate  as  a  conveyance  of  Watts's  in- 
terest, were  it  only  to  make  the  purchasers  liable  to  an  action  of 
covenant  as  assignees  of  Watts,  for  the  recovery  of  the  rent. 
Such  a  construction  would  have  enabled,  and  certainly  have  in- 
duced, the  persons  entitled  to  the  rent  to  bring  their  action 
against  the  actual  terre-tenant,  and  not  against  the  original  cove- 
nantor, which  would  have  prevented  the  circuitous  remedy  to 
which  the  decision  must  have  compelled  the  parties  to  resort. 

This  construction,  it  might  be  said,  was  called  for  in 
[  *436  ]  this  case,  inasmuch  as  Wadham  had  not  executed  *the 

deeds,  and  consequently  was  not  bound  by  covenant  to 
indemnify  Watts  against  the  rent.  It  might  also  be  insisted,  that 
the  conveyance  being  by  lease  and  release,  was  strong  evidence 
of  the  intention  of  the  parties,  as  the  lease  for  a  year  was  un- 
necessary if  Watts  intended  to  exercise  his  power.  Where  a 
man  has  both  a  power  and  an  interest,  and  it  is  intended  to  exer- 
cise the  power,  and  also  convey  the  interest,  the  appointment  is 
almost  invariably  made  by  a  distinct  witnessing  part,  which  pre- 
cedes the  release.  The  deviation  from  the  usual  form  in  the 
present  case  is  evidence  that  it  was  not  the  primary  intention  of 
the  parties  to  exercise  the  power.  To  the  foregoing  reasons 
another  may  be  added,  which  seems  more  conclusive.  By  the 
conveyance  it  is  evident  that  the  parties  wished  to  prevent  a  right 
of  dower  from  attaching  in  their  wives,  and  at  the  same  time  to 
keep  the  inheritance  in  themselves.  This  intention  would  have 
been  effected  by  construing  the  instruments  as  a  conveyance  of 
Watts's  interest,  and  appears  to  have  been  defeated  by  the  con- 
struction adopted.  For  as  the  deeds  were  holden  to  operate  as 
an  execution  of  thel  power,  the  habendum  to  the  purchasers  and 


WHERE  DONEE  APPOINTS  AND  CONVEYS.  483 

their  trustee,  their  heirs  and  assigns,  vested  the  fee  in  them,  and 
the  subsequent  limitation  to  the  pwrchasers  and  the  trustee,  and 
the  heirs  and  assigns  of  the  pwrchasers,  was  void  at  law,  as  a  use 
upon  a  use,  and  was  good  only  as  a  trust  in  equity. 

37.  In  the  late  case  of  Wynne  v.  Grif[itli,(Z)  an  estate  had 
been  limited  to  such  uses  as  Humphrey  Roberts  and  his  wife, 
Mary  Eoberts,  and  Catherine  Roberts  should  appoint.  In  default 
of  such  appointment,  to  such  uses  g,s  the  other  three,  if  they 
should  survive  Catherine,  should  appoint.  In  default  of  such 
appointment,  as  to  Catherine  for  life,  and  as  to  all,  (subject  to 
her  life  interest  in  part,)  to  such  uses  as  Humphrey  should  ap- 
point, and  in  default  of  appointment  to  him  in  fee.  All  the  four 
joined  in  a  marriage  settlement  by  lease  and  release, 
and  by  the  release  they  granted,  "bargained,  sold,  re-  [  *437  ] 
leased  and  confirmed,  directed,  limited  and  appointed 
unto  four  other  persons,  (in  their  possession  by  virtue  of  the  lease 
for  a  year,  &c.)  the  estate  in  settlement,  to  hold  the  same  to 
them,  their  heirs  and  assigns,  to  the  same  uses,  &c.  as  the  estate 
then  stood  limited  to,  till  the  marriage,  and  after  the  marriage  to 
uses  in  strict  settlement,  with  regular  limitations  to  the  trustees 
to  preserve  contingent  remainders,  and  with  a  limitation  of  a  term 
of  600  years  to  them.  It  was  held  that  the  last  mentioned  deed 
operated  as  a  conveyance  of  the  interest  and  not  as  an  execution 
of  the  power.  It  will  be  observed,  that  Catherine  and  Humphrey 
could  convey  the  fee  without  reference  to  the  power,  and  that 
neither  of  the  powers  could  be  exercised  without  the  concurrence 
of  both  or  one  of  them,  and  consequently  after  the  conveyance  of 
their  estate,  the  powers  could  never  be  exercised.  The  intention 
required  that  the  deed  should  not  operate  as  an  exercise  of  the 
power  in  the  four,  because  the  old  uses  until  the  marriage  would 
have  changed  their  character  and  become  merely  equitable,  and 
the  intended  uses  after  the  marriage  would  also  have  been  equitar 
ble.  As,  therefore,  two  of  the  conveying  parties  had  the  fee  in 
them,  the  deed  in  favour  of  the  intention  was  held  to  operate  as 
a  conveyance  of  the  interest.  Upon  the  case  coming  on  at  the 
Rolls,  upon  the  certificate  of  the  Common  Pleas,  it 'was  argued 
that  by  giving  effect  to  the  instrument  as  an  execution  of  the 

(I)  3Bing.  179;  10  Mood.  592. 
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power,  H.-Roberts's  wife  might  have  become  dowable  contrary  to 
the  intention,  and  thereupon  a  case  was  sent  to  the  Court  of 
King's  Bench*,  who  concurred  in  the  judgment  of  the  Common 
Pleas,(m)  and  upon  the  case  coming  back  again,  the  purchaser 
was  decreed  to  specifically  perform  the  agreement. 

38.  In  Parmer  v.  Bradford,(w)  William  Peek  settled  an  estate 
on  his  niece's  marriage,  to  himself  for  life,  remainder  to  a  trustee 

for  500  years,  remainder  to  such  persons  as  William 
[  *438  ]  Peek  should  by  deed  or  wU  appoint,  and  in  default  'of 

appointment,  to  himself  in  fee.  The  trusts  of  the  500 
year  term  were  to  raise  1,000Z.  after  Peek's  death  for  the  benefit 
of  the  intended  husband  and  wife  and  their  issue,  with  a  trust  (in 
an  event  which  happened)  for  such  persons  as  Peek  should  by 
deed  or  will  appoint ;  and  in  default  of  appointment,  to  the  repre- 
sentatives of  the  intended  wife.  After  the  event  happened,  upon 
which  Peek's  power  over  the  1,000/.  was  to  arise,  he  made  his 
will  and  devised  his  estates  at  Lushill  (the  property  settled)  and 
all  other  his  real  estate  to  a  nephew  in  fee,  and  gave  him  the  resi- 
due of  his  personal  estate,  and  appointed '  him  executor.  It  was 
held  that  the  will  operated  strictly  as  a  devise  of  the  estate  in  fee 
under  the  testator's  interest,  and  not  as  an  exercise  of  the  powers ; 
and  therefore  that  the  1,000/.  was  raisable  against  the  devisee, 
and  would  go  as  directed  in  default  of  appointment. 

39.  Where  a  person  having  a  particular  estate  and  also  a 
power,  makes  a  disposition  containing  words  both  of  appointment 
and  conveyance,  yet  it  shall  not  operate  as  an  appointment,  and 
also  as  a  conveyance  against  the  intention  of  the  party  executing 
the  instrument.  Thus,  in  Langley  v.  Brown, (o)  under  a  settle- 
ment previously  to  an  intended  marriage,  the  estate  was  limited 
to  the  intended  wife  for  life,  then  to  her  in  tail,  remainder  to  her 
appointment  generally  ;  in  default  of  appointment,  to  her  in  fee. 
She,  before  marrage,  by  an  instrument  in  pursuance  of  her  power, 
did  appoint,  limit,  give  and  grant  the  estate  and  the  reversion 
thereof  expectant  upon  her  death,  to  her  intended  husband  in  fee, 
who  was  in  possession,  chargeable  with  moneys  to  be  paid  after 
her  decease.     Lord  Hardwicke  appears  to  have  considered  that 

(ffl)  5  Barn.  &  Cress.  923;  8  Dowl.  &  Ryl.  470;  and  see  1  Russ.  283. 
(n)  3  Russ.  354;  see  now  1  Vict.  o.  26. 
(o)  2  Atk.  195. 
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the  instrument  might  have  operated  both  as  an  appointment  of 
the  remainder,  and  as  a  release  of  her  estate,  so  as  to  create  a 
base  fee,  the  grantee  being  in  possession :  but  he  ruled  otherwise, 
as  the  grant  was  intended  only  to  take  effect  after  her  death,  and 
not  to  pass  any  estate  in  possession. 


•SECTION  IX. 


[  *439  ] 


OP  THE  QUALIFICATIONS   WHICH   MAT  BE    ANNEXED   TO   THE  EXECU- 
TION  OP  POWERS   BY  THE   DONEES   THEREOF. 


8. 

9. 

10. 

12. 


14. 

17. 


21. 


38. 
26. 
28. 


Donee  may  annex  conditions:  Escrow- 
Powers  of  revocation  and  new  appoint- 
ment may  be  reserved. 
They  are  separate  powers. 
Power  to  two  and  survivor :  power 
may  be  reserved  to  survivor  to  re- 
voke. 

5  Secus  of  a  joint  particular  power. 

Original  solemnities  need  not  be  re- 
quired in  new  power. 

Power  of  revocation  may  be  reserved, 
although  not  mentioned  in  the  in- 
strument creating  the  power. 

Becket's  case. 

Hole  V.  Bond.  Where  execution  by 
deed,  no  revocation  good  without 
power  reserved  by  that  deed. 

Power  in  original  settlement  to  revoke 
includes  power  to  limit. 

>  Unless  contrary  to  intention. 

5  Or  the  power  is  reserved  in  an  in- 
5    Btrument  executing  the  power. 


80.  Or  the  power  is  to  a  Stranger  to  revoke. 

33.  Distinctions  from  the  nature  of  the 

power. 
1.  Powers  to  appoint.      , 

34.  2.  Power  of  revocation . 
36.  3.  Power  of  jointuring. 

39.  Will  executing  a  power  always  revo- 

cable. 

40.  Result  of  the  authorities. 

41.  Power  of  revocation  may  be  reserved, 

although  power  is  simply  collateral. 

43.  But  power  may  by  implication  exclude 

a  power  to  revoke. 

44.  Power  of  revocation  required  to  be  re- 

served. 

45.  Mere  authority  countermandable. 

46.  Perrot  v.  Perrot,  with  observations. 

48.  Power  of  revocation  does  not  make 

appointment  of  personalty,  testa- 
mentary. 

49.  Direction  by  equity  to  make  an  ap- 

pointment by  a  given  day  not  com- 
plied with  if  power  of  revocation 
reserved. 


1.  A  DONEE  of  a  power  may  limit  the  event  upon  which  the 
deed  executing  the  power  shall  take  place.  Therefore,  if  a  power 
be  given  to  be  executed  by  deed  enrolled  in  any  court,  the  donee 
may  direct  the  deed  executing  the  power  to  be  enrolled 
in  some  particular  court,  and  until  it  is  so  *enrolled  the  [  *4'40  ]' 
execution  of  the  power  will  be  imperfect.  (^)    So,  if  he 


(j>)  Digge's  case,  1  B«p.  173.. 
41* 
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declare  that  wlieE  A.  doth  pay  10s.  the  settlement  shall  be  revok- 
ed, there  it  is  not  singly  the  deed  nor  payment,  but  both,  that 
complete  the  revocation,  (g')  And  in  like  manner  he  may  cove- 
nant to  levy  a  fine,  or  suffer  a  recovery,  with  an  intent  to  revoke 
the  power  ;  and  although  neither  of  them  is  necessary,  yet  the 
power  will  not  be  well  executed  till  the  fine  is  levied,  or  the  re- 
covery is  suffered,  (r)  Hobart,  Chief  Justice j  even  laid  it  down, 
that  a  verbal  declaration,  that  the  execution  of  the  power  shall 
not  take  effect  till  a  particular  time,«is  good  ;(s)  which,  it  should 
seem,  may  be  supported  on  the  same  principle  that  deeds  in  gene- 
ral may  be  delivered  as  escrows  ;  for,  without  doubt,  a  deed  or 
other  instrument  inter  vivos  executing  a  power  may  be  delivered 
as  an  escrow.  (1) 

2.  But  the  most  usual  qualification  annexed  to  the  execution  of 
a  power  is  a  power  to  revoke  and  limit  new  uses. 

3.  A  power  of  revocation.  Lord  Chief  Justice  Bridgeman  said, 
is  to  some  purposes  construed  as  a  condition,  for  it  reduceth  an 
estate  back  to  him  to  whom  it  was  at  first  limited ;  but  to  some 
purposes  it  is  construed  as  a  limitation,  for  I  may  revoke  part  at 
one  time  and  part  at  another.  And  if  it  be  accompanied  with  a 
power  to  declare  new  uses  (as  most  commonly  such  powers  are) 
it  varies  more  from  the  nature  of  a  condition,  for  it  revests  not 
the  estate  to  the  party  from  whom  it  moved,  as  a  condition  doth, 
but  vests  it  in  others ;  and  if  it  do  return  to  him  who  revoked  it, 
yet  it  returns  to  him  in  another  manner :  he  is  not  in  of  the  old 

(q)  3Keb.  511;  Raym.  239. 

(r)  Earl  of  Leicester's  case,  1  Ventr.  278. 

(s)  Kibbet  v.  Lee,  Hob.  312. 

(1)  Carr  v.  Hoxie,  5  Mason's  R  60.  Johnson  v.  Catlin,  2  John.  R.  248.  State 
Bank  t.  Chetwood,  3  Halst.  R.  1 ;  State  Bank  t.  Evans,  3  Green's  B.  155.  Whether 
a  party  say,  "  I  deliver  this  writing  as  my  deed,  in  confidence  that  you  will  not  deliver 
it  to  the  grantee  until  a  certain  event  happens,  or  until  a  certain  condition  is  perform- 
ed;" or  whether  he  say,  "  I  deliver  it  to  you  as  an  escrow,  to  take  effect  as  my  deed, 
upon  a  certain  matter  being  done,"  it  is  in  either  case  an  escrow,  and  will  be  inopera- 
tive in  the  hands  of  the  party  by  whatever  means  he  may  get  possession  of  the  Instru- 
ment, until  the  condition  is  performed.  It  is  the  performance  of  the  condition,  and 
not  the  second  delivery  that  gives  it  vitality  and  existence  as  a  deed.  Per  Hornblower, 
G.  J.,  in  State  Bank  v.  Evans,  3  Green's  Rep.  158,  159.  See  also  Duncan  v.  The 
United  States,  7  Peters's  Rep.  435.    Pawling  v.  The  United  States,  4  Cranch's  B.  219. 
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estate  as  in  case  of  a  condition,  but  he  may  be,'  as  the  case 
requires,  in  of  the  old  use.(^) 

4.  In  Grange  v.  Tiying,(M)  where  the  power  was  for  the  settlor 
during  his  life,  or  for  any  of  the  heirs  of  his  body,. to 
*revoke,  alter,  change  or  determine  all  or  any  of  the  [  *441  ] 
uses,  and  to  limit  and  declare  any  other  uses  at  his  and 
their  will  and  pleasure  ;  the  settlor  died,  and  his  daughter,  whilst 
a  feme  covert  and  an  infant,  revoked  the  uses  and  limited  the  use 
to  herself  in  fee.  Bridgeman,  C.  J.,  conceived,  that  this  proviso 
purported  in  it  several  powers :  the  first  a  power  of  revocation, 
viz.,  to  revoke  the  uses  limited  by  the  deed ;  and  the  words  "  re- 
voke, alter,  change  or  determine,"  seemed  to  be  all  synonymous 
in  this  place  ;  for  if  the  uses  were  revoked  they  were  altered, 
changed  and  determined.  An  alteration  by  limiting  new  uses 
was  not  intended  within  this  part  of  the  proviso,  for  it  was  ex- 
pressly within  the  other  power,  which  was  a  power  of  declaring 
new  uses,  viz.,  to  appoint,  limit  or  declare  other  uses  at  his  or 
their  will  or  pleasure.  These  two  powers,  viz.,  to  revoke  and 
declare  new  uses,  were  clearly  two  distinct  powers,  though  one 
act  in  declaring  new  uses  alone  may  in  some  cases  serve  for  both. 
The  Chief  Justice  held,  that  the  first  power,  viz.,  the  power  of 
revocation,  might  be  executed  by  the  heir  of  the  body,  although  a 
feme  covert  and  an  infant ;  as  to  the  other  power  of  declaring 
new  uses,  whether  she  could  declare  new  uses  by  virtue  of  this 
power,  he  conceived  it  was  not  absolutely  necessary  for  him  to 
deliver  any  opinion  in  it,  for  if  she  might  revoke  the  new  uses  it 
was  sufficient ;  the  law  would  raise  up  the  old  use  and  vest  the 
estate  in  her  ;  for  by  such  revocation  the  estate  settled  in  herself 
as  heir  ;  and  it  was  clear,  though  these  powers  of  revoking  and 
declaring  were  both  in  one  proviso,  yet  he  who  had  both  the 
powers  may  use  the  one  and  not  the  other.  The  words  are  "  it 
shall  be  lawful."  It  gives  a  liberty,  but  it  is  not  compulsory  and 
entire  as  a  condition.  He  may  execute  the  power  of  revocation 
by  one  deed,  and  the  power  of  declaring  new  uses  by  another 
deed,  and  that  proves  he  may  execute  one  at  one  time  and  the 
other  at  another  time ;  and  it  follows  upon  it  in  reason  he  may 

(0  Bridg.  by  Ban.  112;  and  see  pp.  118,  119. 
(b)  Bridg.  107.  ' 
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use'the  power  of  revocation  and  not  execute  the  other. 
[  *442  J  But  yet  he  held  that  the  *infaht,  though  she  might  re- 
voke the  uses  to  her  mother,  yet  could  not  limit  any  use 
to  her  hushand  or  any  other  stranger  during  her  minority ;  for 
that  was  apparent  to  her  prejudice,  and  the  wronging  of  her 
interest,  and  so  against  the  reason  and  construction  of  law  in  like 
cases.  And  upon  the  same  reason  he  thought  if  she  declared  the 
use  to  herself  and  the  heirs  of  her  body,  it  was  a  void  declaration^ 
for  it  was  to  her  prejudice  to  have  a^fettered  estate,  and  not  per- 
petual, when  she  might  have  had  it  free  and  unlimited ;  and  if 
she  declare  the  use  to  herself  and  her  heirs,  as  in  the  case  before 
him,  it  is  no  more  than  the  law  would  have  implied  upon  the  bare 
power  of  revocation,  and  therefore  she  shall  be  said  j;o  be  in  by 
virtue  of  the  old  use  and  not  a  new  declaration ;  so  that,  upon  the 
whole,  he  held  this  power  of  revocation  to  be  well  executed. 

5.  The  doctrine  laid  down  by  Bridgeman,  C.  J.,  in  the  above 
case  draws  a  marked  distinction  between  the  two  powers  of  revo- 
cation, and  new  appointment,  which  he  treated  as  altogether 
distinct.  A  power  to  appoint  new  uses  of  course  includes  in  itself 
a  -^ower  to  revoke,  for  without  a  revocation  of  the  old  uses  there 
could  be  no  appointment  of  new  ones.  A  mere  appointment 
under  such  a  power  without  any  express  revocation  would  at  once 
Operate  to  revoke  the  old  uses  and  appoint  new  ones ;  but  it  would 
be  difi&cult  to  maintaia  that  in  such  a  case  the  donee  could  revoke 
the  old  without  appointing  new  uses,  for  the '  intention  must  be 
that  he  shall  revoke  only  for  the  purposes  of  a  new  appointment. 
So  in  the  common  case  of  a  power  of  sale  and  exchange,  no  revo- 
cation would  be  operative  unless  followed  up  by  a  new  appoint- 
ment, for  the  powers  are  only  the  machinery  to  do  one  act,  viz., 
convey  the  estate  to  a  purchaser,  or  to  some  person  in  exchange. 

6.  If  a  particular  power  is  given  to  two  persons,  or  the  survivor 
of  them,  with  or  without  power  of  revocation,  they  may  execute 

&  joint  appointment,  and  reserve  a  power  to  the  survivor 
[  *443  ]  to  revoke  and  appoint  again.    The  argument  *against 

the  validity  of  the  power  of  revocation  to  the  survivor 
was,  that  the  original  power  did  not  authorize  a  joint  appointment 
to  be  defeated  by  any  but  a  joint  revocation,  (a;)     But  the  joint 

(x)  Brudenell  t.  Elwes,  1  East,  442;  7  Ves.  332.  See  Brown  v.  Nesbilt,  1  Cox,  43. 
(SeeTol.  ii.  p.  201.) 
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appointment  is  allowed  to  be  superseded  by  the  revocation  of  the 
survivor. 

7.  This  point  was  decided  by  Brudenell  v.  Blwes.(s^)(l)  The 
original  power  was  to  the  husband  and  wife,  or  the  survivor  of 
them,  amongst  the  children,  by  deed  or  writing,  with  or  without 
power  of  revocation,  or  by  his  or  her  will.  They  made  a  joint 
appointment  by  deed,  with  a  power  to  them  and  the  survivor  of 
them,  by  any  deed  or  writing,  with  or  without  power  of  revoca- 
tion, to  revoke  and  limit  new  uses  amongst  the  children.  The 
survivor  exercised  the  latter  power  by  deed,  and  the  execution 
was  supported.  Lord  Kenyon  said,  he  saw  no  reason  to  doubt 
but  that  the  appointment  by  the  survivor  alone  was  a  good  revoca^ 
tion  of  the  prior  appointment.  The  settlement  meant  to  give  a 
joint  power  of  appointment  to  the  husband  and  wife  during  their 
lives,  and  after  the  death  of  either  that  the  survivor  should  have 
equal  power  to  revoke  and  make  a  new  appointment.  It  seemed 
clear  that  an  equal  degree  of  confidence  was  reposed  in  both  hus- 
band and  wife  ;  and  as  it  could  not  be  foreseen  what  alterations 
the  exigency  of  the  family  might  from  time  to  time  require,  it  was 
thought  more  prudent  to  leave  the  survivor  of  them,  whichever  it 
might  be,  the  same  power  to  mould  the  appointment  that  had 
been  committed  to  both  while  living. 

8.  In  Ponsonby  v.  Ponsonby,(r)  father  and  son  suffered  a  re- 
covery of  a  settled  estate,  to  such  uses  as  they  should  jointly  ap- 
point. They  exercised  the  power  by  settling  the  estate  to  uses  in 
strict  settlement,  and  reserved  a  power  of  revocation  to  them- 
selves, and  to  the  son,  if  he  survived.  He  did  survive,  and  ap- 
pointed the  estate  to  himself  in  fee,  *and  devised  it ;  and 

the  bill  was  filed  to  have  his  charges  on  it  I'aised.     The  [  *444  ] 
estate,  which  was  of  great  value,  was  sold  under  the  de- 
cree, and  the  purchasers  objected  that  the  power  of  revocation  to 
the  son  alone  was  not  well  reserved.     The  Master  reported  in 
favour  of  the  title,  and  the  Lord  Chancellor  confirmed  the  report. 

(y)  1  East,  442;  7  Ves.  jun.  332. 

(z)  Before  Lord  ManAers,  L.  C.  1821,  MS. 


(1)  Cutter  V.  Doughty,  23  Wend.  R.  522.  Ruft  t.  Rutherforth,  1  Bailey's  Eq. 
E.  17.  Hallowell  v.  Phipps,  2  Whart.  R.  376.  Dickenson  v.  Lee,  4  Watts  R.  82. 
Mowatt  f.  Carron,  7  Paige  R..32a.  Phillips's  Devisees  v.  Beall,  9  Dana  R.  1.  4 
Kent's  Com.  418,  419. 
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The  joint  power  was,  in  this  case,  tantamount  to  the  fee.  It  is 
not  like  the  case  of  a  power  to  appoint  to  particular  objects  ;  for 
under  such  a  joint  power  an  appointment  with  a  power  of  revoca- 
tion to  one  of  them,  or  the  survivor  of  them,  would  not  be  valid. 

9.  Thus  it  has  been  determined,  that  under  a  power  to  husband 
and  wife,  a  will  by  the  husband,  indorsed  by  the  wife  after  his 
death,  expressive  of  her  approbation  of  the  disposition  thereby 
made,  and  her  confirmation  of  it,  would  not  be  operative ;  because 
being  a  will  revocable  by  the  hus^nd  at  any  time,  even  if  the 
wife  had  at  the  moment  subscribed  a  ratification  of  it,  it  could  not 
be  an  appointment  under  the  power,  because  it  would  reserve  a 
power  of  revocation  to  one  of  the  two  parties,  as  the  husband 
might  revoke  his  will,  but  his  wife  could  not.  (a) 

10.  Of  course  where  the  original  power  is  a  general  one,  and  it 
is  exercised,  reserving  a  power  of  revocation  or  of  revocation  and 
new  appointment,  the  latter  powers  need  not  be  reserved  with  the 
same  solemnities  as  were  required  by  the  first  power.  (I)  But  it 
has  been  suggested,(6)  that  in  limited  powers  every  subsequent 
appointment  must  be  an  appointment  by  virtue  of  the  original 
power,  and  therefore  must  have  all  the  circumstances  required  by 

that  power.  There  is  no  authority  for  this  position. 
[  *445  J  The  objects  cannot  *be  altered,  but  ihe  formal  mode  of 

execution  may,  it  is  apprehended,  be  varied  by  force  of 
a  new  power  reserved.  The  original  power  must  first  be  exercis- 
ed in  the  manner  required  by  the  instrument  creating  it,  but  when 
that  is  complied  with,  there  may  be  either  a  revocation  or  new  ap- 
pointment, in  the  manner  required  by  the  power  in  the  first  ap- 
pointment. There  can  be  no  distinction  between  a  mere  power  of 
revocation  and  a  power  of  revocation  and  new  appointment,  for 
the  question  wholly  depends  upon  the  intention  of  the  first  power ; 
and  there  is  no  more  reason  to  suppose  that  the  donor  intended  an 
appointment  made  according  to  his  directions  to  be  revoked  by  an 
instrument  having  none  of  these  formalities,  than  that  he  intended 
an  appointment  regularly  made  to  be  superseded,  and  new  direc- 

(a)  Bushell  v  Bushell,  1  Rep.  temp.  Redesdale,  90. 

(A)  2  Piest  Abstr.  274. 

(I)  The  supposed  resolution  in  Jones  v.  Countess  of  Manchester,  1  Vent.  198,  that 
always  the  new  uses  must  correspond  to  those  circumstances,  &c.  which  the  first 
power  appoints,  appears  really  to  have  been  the  argument  at  the  bar.    Vide  infra. 
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tions  substituted,  by  such  an  iustrument,  But  although  he  gave  no 
express  power  to -revoke  and  appoint  new  uses,  yet  the  law,  as  we 
shall  presently  see,  raises  in  the  donee  a  right  to  reserve  such  new 
powers,  and  leaves  it  to  the  donee's  discretion — after  he  has  com- 
plied with  all  the  formalities  of  the  original  power— to  add  such 
formalities  as  he  may  choose  to  his  new  powers.  There  are  many 
cases  in  which  the  point  arose,  but  it  has  never  been  questioned. 
In  a  leading  case(c)  the  estate  was  limited  to  the  children,  as  the 
husband  and  wife  by  deed  or  writing  under  both  their  hands  and 
seals,  or  as  the  survivor  of  them  by  deed  or  writing  under  the 
hand  and  seal  of  such  survivor,  attested  by  two  witnesses,  or  as 
such  survivor  by  will  should  appoint.  The  survivor  appointed  and 
reserved  power  to  revoke  and  limit  the  estate  to  the  children  as 
she  should  think  fit,  not  confining  herself  to  any  particular  mode 
of  execution.  She  exercised  her  power  of  revocation  and  new  ap- 
pointment by  a  deed,  executed  in  the  presence  of  and  attested  by 
two  witnesses,  and  probably  the  attestation  was  such  as  the  origi- 
nal power  required.  The  latter  appointment  was  sustained  with- 
out argument  on  this  point.  This  case  therefore  decid- 
ed *that  a  new  power  to ,  revoke  and  appoint  may  be  [  *446  ] 
reserved  without  any  formalities,  and  if  it  may  be  re- 
served, it  may  no  doubt  be  executed. 

11.  In  the  later  case  of  Brudenell  v.  Elwes,(rf)  the  original 
power  of  appointing  to  children  was  to  the  husband  and  wife  or 
the  survivor,  by  deed  or  writing,  to  be  duly  signed  and  sealed  in 
the  presence  of  three  or  more  credible  witnesses,  by  his  or  her 

.  last  will  in  writing,  testified  in  manner  aforesaid.  By  a  joint  ap- 
pointment they  reserved  a  power  to  them,  and  the  survivor  of 
them,  by  any  deed  or  instrument  in  writing,  sealed  and  delivered 
by  them,  or  the  survivor  of  them,  and  in  the  presence  of  and  at- 
tested by  two  or  more  credible  witnesses,  to  revoke  and  appoint 
new  uses,  which  power  the  survivor  exercised ;  and  the  execution 
was  supported,  without  any  one  having  ventured  to  raise  a  ques- 
tion upon  this  point. 

12.  Although  in  the  instrument  creating  a  power  there  is  no 
express  authority  to  reserve  a  power  of  revocation,  yet  the  donee 
may — ^whether  the  power  be  a  general  or  special  one — reserve  by 

(c)  Adams  t.  Adams,  Cowp.  651. 

(rf)  1  East,  442;  7  Ves,  jun.  882.  See  Winstandley's  case,  3  Keb.  7;  2  Keb.  270, 
cited. 
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the  instrument  executing  the  power,  a  power  of  revocation,  or  of 
revocation  and  new  appointment,  (e)  and  such  a  power  may  be 
reserved  toties  quoties.(^f) 

13.  The  principal  point  was  decided  in  Adams  v.  Adams. 
The  original  power  was  to  appoint  to  the  children,  and  was  given 
to  the  husband  and  wife  jointly  by  deed,  or  writing,  or  to  the  sur- 
vivor by  deed  or  will.  The  survivor  exercised  the  power  by  deed, 
and  reserved  a  power  to  revoke  and  limit  new  uses  amongst  the 
children,  and  it  was  held  to  be  a  -^lid  power  of  revocation  and 
new  limitation. 

14.  At  an  early  period  it  was  contended  that  no  revocation  of 

an  appointment  could  be  sustained,  unless  it  was  au- 
[  *447  ]  thorized  *by  the  original  settlement.     This  was  the 

doctrine  in  Beckws  case,  which  is  thus  stated  in 
Lane  :(g-)  "  R.  B.,  seised  of  lands  in  fee,  levies  a  fine,  &c.  and 
declares  the  use  to  be  to  himself  for  life,  and  after  to  T.  B.  with 
power  of  revocation,  and  to  limit  new  uses  ;  and  if  he  revoke,  and 
not  declare,  then  the  use  shall  be  to  the  use  of  himself  for  life, 
and  after  to  Henry  Becket,  [and  then  by  a  subsequent  deed,  R. 
B.  revoked  the  first  deed,  and  limited  new  uses],  with  power  in 
that  indenture  also  to  revoke  and  limit  new  uses,  and  that  then 
the  fine  shall  be  to  such  new  uses  and  no  other  ;  and  after  by  a 
third  indenture,  he  revoked  the  second  indenture,  and  declared 
the  use  of  the  fine  to  be  to  the  use  of  himself  for  life,  and  after 
to  Henry  Becket  in  tail,  the  remainder  to  T.  B."  The  question 
was  whether  the  third  indenture  was  a  good  revocation  and  limi- 
tation. It  is  evident  that  there  is  a  chasm  in  the  statement  of 
the  facts :  I  have  attempted  to  fill  it  up  with  the  words  between 
crotchets.  It  appears  clearly,  from  the  judgment  of  the  Court, 
that  there  was  a  second  indenture  executed,  which  also  contained 
a  power  of  revocation  and  limitation  of  new  uses.  Bromley  and 
Altham,  Barons,  thought  that  the  new  uses  were  well  raised  by 
the  third  indenture  and  the  fine,  and  they  relied  upon  Digges's 
case,  where  it  is  said  that  upon  such  a  power  he  can  revoke  but 
once  for  that  part,  unless  he  had  a  new  power  of  revocation  of 
uses  newly  to  be  limited,  whereby  it  is  implied  that  if  he  had  a 

(e)  Adams  v.  Adams,  Cowp.  651 ;  Earl  of  Cardigan  v.  Montague,  App.  No.  13. 
(/)  Lady  Hastings'^  case,  8  Keb.  7. 
(ff)  Lane,  118.    See  ib.  91. 
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new  power  to  appoint  new  uses,  he  may  revoke  tliem  also.  Snig, 
Baron,  was  of  a  contrary  opinion,  and  said  that  he  had  not  power 
to  declare  three  several  uses  by  the  first  contract,  which  ought  to 
authorize  all  the  declarations  upon  that  fine,  and  then  the  revoca- 
tion by  the  third  indenture  is  good,  and  the  limitation  void,  and 
then  it  shall  be  to  the  settlor  and  his  heirs,  for  he  having  power, 
by  the  first  indenture  to  declare  new  uses,  may  declare  them,  with 
power  of  revocation,  for  it  is  not  merely  a  power,  but 
conjoined  with  an  interest,  *and  therefore  may  be  ese-  [  *448  j 
cuted  with  a  power  of  revocation,  and  then  when  he  by 
the  third  indenture  revoked  the  former  uses,  now  it  is  as  if  new 
uses  hadbeen  declared,  and  then  he  may  declare  new  uses  at  any 
time  after  ;  and  he  said  that  such  an  indenture  to  declare  uses 
upon  uses  was  never  made,  and  it  would  be  mischievious  to  de- 
clare infinite  uses  upon  uses.  And  Tanfield  agreed  with  Snig, 
but  on  a  different  ground :  he  appears  to  have  thought  that  the 
power  to  limit  new  uses  was  not  well  pursued,  as  he  had  declared 
but  not  limited  new  uses.  His  opinion  turned  upon  a  technicality 
which  is  entitled  to  no  weight.  The  power;  he  said,  in  the 
second  indenture  was,  that  he  may  revoke  and  limit  new  uses, 
and  that  the  fine  shall  be  to  the  new  uses  and  no  others,  and  then 
if  there  be  a  revocation  and  no  punctual  limitation,  he  had  not 
pursued  his  authority,  for  he  ought  to  revoke  and  limit,  and  he 
cannot  do  one  without  the  other. 

15.  To  the  case  is  added  a  note,  by  which  it  is  first  stated  that 
a  power  to  revoke  uses  does  not  authorise  a  power  to  limit  new ; 
2dly,  that  all  the  uses  which  shall  rise  out  of  the  fine  ought  to 
spring  from  the  first  indenture  ;  and  then  in  the  case  above,  the 
second  indenture,  and  the  limitation  of  new  uses  thereby,  are  well 
warranted  by  the  first  indenture ;  and  in  respect  that  this  was  not 
a  naked  power  only,  he  conceived  that  they  might  be  upon  condi- 
tion, or  upon  a  power  of  revocation,  to  determine  them  ;  but  3dly, 
that  the  power  to  limit  the  third  use  by  a  third  indenture,  after 
revocation  of  the  second  uses  in  the  second  indenture,  had  not 
any  warrant  from  the  first  indenture,  and  without  such  warrant 
there  could  be  no  declaration  of  such  new  uses,  which  were  not 
declared  or  authorised  bj  the  first  indenture  ;  which  note  (the 
report  says),  for  it  seems  to  be  good  law. 

16.  It  will  be  observed  that  the  power  in  the  second  indenture 
Vol.  I.  42 
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actually  authorized  a  new  limitation  of  uses  ;  the  question  simply 
was,  whether  such  new  powers  could  be  reserved  in  the  second 
deed,  unless  specially  reserved  in  the  first  deed.  This 
[  *449  ]  is  *proved  in  RoUe's  report  of  the  same  case  which  is 
in  these  words  :  "  If  a  man  suffer  a^recovery,  and  limit 
the  uses  by  indenture,  with  a  power  of  revocation  and  limitation 
of  new  uses,  and  afterwards  by  another  indenture  he  revokes  and 
limits  new  uses,  with  like  power  of  revocation  and  limitation  of 
new  uses,  this  second  power  of  revocation  and  new  limitation  of 
uses  is  good,  for  all  rise  out  of  the  recovery,  which  is  the  founda- 
tion.    Becket's  ca.se,  per  curiam  prcster  Smg.'\/i') 

17.  The  point  ruled  by  Bromley  and  Altham,  in  Becket's  case, 
has  long  been  a  settled  point,  and  the  one  which  Snig  raised,  and 
which  the  reporter  enforced,  has  been  overruled.  And  it  is  now 
well  settled  that  where  the  power  is  executed  by  deed,  unless  a 
power  of  revocation  is  reserved  in  that  deed,  the  appointment 
cannot  be  revoked  ;(i)  no,  not  even  if  the  original  power  express- 
ly authorize  the  donee  in  the  most  unlimited  terms  to  appoint  and 
to  revoke  his  appointments  from  time  to  time  ;  for  the  law  will 
not  endure  a  prospective  power  like  this,  but  on  every  execution 
a  new  power  of  revocation  must  be  reserved.  This  was  solemnly 
decided  in  the  case  of  Hele  v.  Bond,  by  Lord  Chancellor  Har- 
court,  and  all  the  Judges  of  England,(A;)  and  finally  in  the  House 
of  Lords.  The  Court  of  King's  Bench,  upon  a  case  referred  to 
them  by  the  Lord  Chancellor,  held  the  second  execution  void. 
Lord  Harcourt  decreed  accordingly  ;'and  upon  an  appeal  to  the 
House  of  Lords  all  the  Judges  were  ordered  to  attend  at  the 
hearing  of  the  cause  in  the  House  of  Lords,  which  they  did ;  and 
the  Judges  of  the  King's  Bench  declaring  that  they  were  still  of 
the  same  opinion,  the  Justices  of  0.  B.  and  the  Barong  of  the 
Exchequer,  by  King,  C.  J.  delivered  their  opinions  to  be,  that 
the  power  of  revocation  in  the  deed  of  the  16th  March, 
[  *450  J  1684  [the  first  settlement] ,  was  no  other  than  the  'com- 
mon power  of  revocation,  expressing  that  particularly, 
and  in  many  words,  which  the  law  is  now  settled  to  imply  in 

(A)  3  Ro.  Abr.  262  (B),  pi.  2;  and  see  3  Keb.  7. 
(i)  Hatcher  v.  Curtis,  Freem.  61 ;  Worrall  v.  Jacob,  3  Mer.  256. 
(fr)  Hele  T.  Bond,  Free.  Chan.  474;  1  Eq.  Ca.  Abr.  342;  S.  C.  MS.     See  2  Burr. 
1148.    See  a  fuller  note  of  this  case  than  any  in  print,  App.  No.  5. 


PROSPECTIVE  POWEBS  OP  REVOCATION  VOID.-  495 

every  power,  viz.  That  the  party  revoking  may,  if  he  thinks  fit 
to  reserve  such  power,  revoke  those  new  uses  and  limit  new  ones, 
and  so  on  toties  quoties,  and  that  this  might  probably  be  inserted 
in  special  words  in  this  power,  because  when  the  power  of 
revoking  the  new  uses  and  limiting  other  uses  came  to  be  first  a 
question  in  Becket's  case,  10  Ja.  I.  in  2  Eol.  Abr.  262,  (B)  2, 
and  Lane's  Rep.  118,  it  was  doubted  whether  such  Aew  power 
could  be  reserved  in  the  second  deed  unless  specially  reserved  in 
the  first  deed,  though  the  law  is  now  settled  to  be  otherwise  ;  and 
that  therefore  this  power  is  to  receive  this  construction,  that  the 
party  might  revoke  the  new  uses  if  in  the  deed  of  such  revocation 
he  would  reserve  a  new  power  ;  and  so  toties  quoties ;  and  that 
in  this  case,  Sampson  reserving  no  new  power  of  revocation  in 
the  deed  of  the  6tb  of  October,  1687,  he  had  executed  the  first 
power,  and  settled  the  estate  to  the  uses  of  the  deed  of  6th  Octo- 
ber, 1687,  which  he  could  not  afterwards  change  or  alter;  which 
opinion,  being  in  effect  the  same  with  that  of  the  Chancellor  and 
the  Judges  of  the  King's  Bench,  the  Lords,  did  affirm  the.  said 
decree. (Z) 

18.  This  decision  appears  to  have  been  founded  on  the  anxiety 
of  the  Courts  to  restrain  the  reservation  of  such  powers,  and  to 
assimilate  powers,  to  conditions  at  common  law,  which  they  do 
not  resemble.  It  is  impossible  to  frame  any  objection  upon  prin- 
ciple to  a  general  power  of  revocation  in  the  first  deed,  embracing 
all  future  executions :  the  power  is  only  tantamount  to  what  may 
still  be  done  by  repeatedly  !beserving  new  powers  of  revocation ; 
but,  practically  speaking,  the  decision  was  a  wise  one,  as  it  is 
desirable  that  the  settlor  should,  if  he  wish  to  reserve  a  power  to 
revoke  the  estate,  express  his  intention  on  the  face  of  the  instru- 
ment. The  decision  has  avoided  great  inconvenience,  and  led  to 
none. 

*19.  In  a  case  before  Lord  Hardwicke  a  point  nearly  [  *451  ] 
similar  arose.  By  a  settlement,  powers  of  appointment 
were  given  to  a  woman  ;  and  at  the  end  of  the  settlement  it  was 
declared  that  every  appointment  made  by  her  by  virtue  of  the 
powers  in  the  deed,  might  from  time  to  time  be  revoked,  and  a 
new  appointment  made.  She  made  an  appointment,  without 
reserving  a  power  of  revocation,  and  then  executed  another  ap- 

(/)  MS.  Eep.  in  Liucoln's-Inn  Library. 
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pointmeht.  It  was  insisted,  on  the  authority  of  Hele  and  Bond, 
that  the  second  appointment  was  void.  There  was  not,  however, 
any  occasion  to  give  a  determinate  opinion  on  this  point ;  but 
Lord  Hardwicke,  in  giving  judgment,  said,  that  he  was  very 
doubtful  whether  the  case  of  Hele  and  Bond  would  govern  the 
present,  though  he  inclined  at  first  that  it  would.  In  the  present 
case,  he  said,  there  were  two  powers  in  the  very  creation ;  a  power 
to  appoint  uses,  and  a  power  to  revoke  uses.  Now  the  power  to 
appoint  uses  was  executed  by  the*first  deed,  but  the  power  of 
revocation  was  not  executed  till  afterwards ;  then  the  question 
would  be,  whether  both  might  not  be  executed  once,  as  they 
seemed  to  be  distinct  and  separate  powers.  In  Hele  and  Bond, 
he  added,  the  power  of  revocation  was  executed ;  and  the  doubt 
was,  whether  the  uses  could  be  revoked  toties  qiMties,  without 
reserving  a  power  of  revocation,  (m)  The  very  same  point  arose 
in  a  case  before  the  determination  of  Hele  and  Bond,  but  it  was 
not  necessary  to'  decide  it.  The  case  was  not  referred  to  in 
Langjey  and  Brown.  .The  reporter  says,  "  it  was  touched,  whether 
the  uses  limited  according  to  the  power  were  revocable  by  the 
proviso,  and  Mainard  said  it  might  be  a  question."(w) 

20.  Now  it  appears  to  be  quite  impossible  to  support  this  dis- 
tinction. Lord  Hardwicke  distinguished  the  case  before  him  from 
Hele  and  Bond,  because  there  the  power  of  revocation,  he  said, 
was  executed ;  and  the  doubt  was,  whether  the  uses  could  be 

revoked  toties  quoties,  without  reserving  a  power  of 
[  *452  ]  revocation,  while  in  his  case  there  were  two  *distinct 

powers,  namely,  a  power  to  appoint  uses,  and  a  power 
to  revoke  the  uses  so  appointed.  The  precise  point,  however, 
was  actually  decided  by  the  case  of  Hele  and  Bond.  Some  dicta 
represent  that  case  as  having  been  decided  on  the  ground  that  the 
power  was  merely  tantamount  to  the  usual  power  of  revocation 
and  limitation  of  new  uses,  and  certainly  that,  as  we  have  seen, 
was  the  true  ground  of  the  decision :  the  Judges  were  of  opinion 
that  a  power  could  not  be  originally  reserved  to  revoke  uses  to 
be  subsequently  appointed :  but  they  never  denied  that  in  words, 
three  distinct  powers  were  reserved ;  viz.  1st,  a  power  to  revoke 
the  original  uses ;  2d,  a  power  to  appoint  new  ones ;  and  3d,  a 

(m)  Liingley  v.  Brown,  2  Atk.  195. 
(n)  Udal  T.  Udal,  Aleyn,  81. 
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power  to  revoke  such  new  uses.  The  Judges  of  B.  R. 'certified 
"  that  the  power  of  revocation  and  limitation  of  new  uses  in  the 
first  settlement  was  fully  executed  by  the  first  appointment ;  and 
that  t\i%  further  power  in  the  settlement  to  revoke  any  new  limita- 
tion or  appointment  was  void  in  the  creation  as  to  such  uses  as 
should  be  afterwards  newly  limited,  unless  a  power  of  revocation 
should  be  again  expressly  reserved."  The  point  therefore  doubted 
in  Udal  and  Udal,  and  Langley  v.  Brown,  was  the  very  question 
decided  in  Hele  and  Bond.  The  cases  cannot  be  distinguished. 
But  we  must  not  confound  these  cases  with  those  upon  powers  of 
sale  and  exchange,  or  partition,  for  there,  the  uses  limited  under 
powers  previously  executed,  are  not  revoked,  but  simply  trans- 
ferred to  the  estate  bought  or  taken  in  exchange,  or  upon  a  parti- 
tion, (o)  It  is,  however,  settled  that  a  power  to  revoke  may  b6 
reserved  in  the  instrument  executing  the  power,  and  that  in  order 
to  authorize  a  revocation  such  a  power  must  be  reserved  in  the 
instrument  itself. 

21.  But  a  power  in  an  original  settlement  to  revoke  the  uses, 
will  of  itself  authorize  a  limitation  of  new  uses  also.  This  has 
often  been   doubted,  (j?)     Mr.   Powell  in  one  place 

*states  clearly  that  in  such  cases  new  uses  may  be  de-  [  *453  ] 
clared,(g')  whilst  in  a  subsequent  place  he  enters  into  a 
long  discussion  to  prove  the  contrary,  (r) 

22.  In  the  case  of  Smith  and  Wheeler,(s)  Twisden,  Justice, 
said,  that  whoever  hath  a  power  of  revocation  hath  a  power  of 
limitation,  for  this  reason,  because  else  the  feoffees  would  be  seised 
to  their  own  use.  In  the  case  of  Fowler  and  North, (^)  no  decision 
was  made ;  but  Hale,  Chief  Justice,  laid  it  down  that  a  power  of 
appointment  might  with  power  of  revocation  be  executed  totiea 
quoties.  Lord  Nottingham,  when  Lord  Keeper,  decided(M)  that 
a  power  of  revocation  in  an  original  settlement  enabled  the  donee 

(o)  See  Earl  of  Uxbridge  t.  Bayly,  1  Veg.  jun.  499.    There  appears  to  have  been 
no  fouDdation  for  the  argument  that  the  charge  in  this  case  was  revoked. 

(p)  Lane,  119,  by  the  Reporter;  2  Vol.  Cas.  &  Opin.  97;  2  Trea.  Eq.  p.  16.3,  2d 
edit.;  Fonblanq.  u.  ibid,  and  4  Cruise's  Dig.  232,  s.  18;  2  Prest.  Abstr.  276. 

((j)  Pow.  Powers,  244. 

(r)  lb.  272. 

(s)  22  Car.  2,  2  Mod.  40. 

(0  24  Car.  2,  3  Keb.  7. 

(u)  26  Car.  2,  Anon.  1  Cha.  Ca.  241;  S.  0.  Witham  v.  Bland,  2  Swanst.  277. 

42* 
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not  only  to  revoke  the  old  uses,  but  to  limit  new  ones;  and  on 
a  subsequent  hearing  he  declared  himself  clearly  of  the  same 
opinion,  (x)  Against  the  power  to  limit  new  uses  it  was  urged 
that  they  had  the  opinion  of  several  great  counsel  upon  advice. 
Lord  Nottingham  said,  that  the  opinions  of  counsel  were  great  or 
less  according  to  the  reasons.  He  thought  that  when  the  second 
settlement  had  executed  the  power  of  revocation  in  the  first,  a 
power  of  new  limitation  by  the  second  settlement  must  needs  be 
incident,  though  it  was  not  reserved*  first,  because  the  revocation 
■of  the  first  conveyance  extended  only  to  the  uses  limited  in  it,  but 
could  not  extend  to  the  common-law  estate,  which  passed  by  the 
first,  for  that  is  irrevocable,  ergo  a  power  to  limit  new  uses  upon 
it  must  remain  in  the  feofi'or  without  reservation,  or  his  estate  is 
lost ;  secondly,  though  no  man  can  have  a  power  of  revocation 
unless  he  reserves  it,  no  man  can  want  a  power  of  limitation  unless 

he  excludes  himself  from  it ;  thirdly,  when  a  power  of 
'[  *454  ]  revocation  is  reserved  to  a  stranger,  he  has  *no  power 

of  limitation,  unless  reserved,  secus  ubi  the  feoflbr  him- 
self has  the  power  to  revoke. 

23.  There  is  an  anonymous  case  in  Strange,  where  the  facts 
were  these  :  A.  suffered  a  recovery  to  the  use  of  himself  for  life, 

'  remainder  to  three  persons  successively  -in  tail,  remainder  to  him- 
self in  fee,  with  power  to  revoke  the  three  remainders  in  tail ;  he 
accordingly  revoked  them,  and  by  the  same  deed  declared  new 
uses  in  favour  of  the  plaintiffs,  without  any  words  of  conveyance, 
covenant  to  stand  seised,  or  consideration  expressed.  The  Court 
held,  that  the  uses  were  not  well  raised,  because  the  uses  of  the 
recovery  were  full  before,  and  the  power  was  only  to  revoke,  and 
nojt  to  limit  new  uses.(jr) 

24.  This  case  does  not  appear  to  be  in  opposition  to  the  deci- 
sion of  Lord  Nottingham.'  It  seems  from  the  report,  that  A.  limit- 
ed new  uses  out  of  the  fee-simple  generally,  and  certainly  it  can- 
not be  contended  that  he  could  affect  his  life-estate  or  reversion 
without  an  express  power,  for  the  power  of  revocation  did  not  ex- 
tend to  those  estates,  but  only  to  the  remainders  in  tail.  The 
question  there  must  have  been,  not  whether  a  power  of  revocar 

(a;)  See  Colston  v.  Gardner,  2  Cha.  Ca.  4G. 
(y)  Anonymous,  1  Str.  584. 


POWER  OP  REVOCATION  IN  AN  APPOINTMENT.  499 

tion  implied  a  power  to  limit  new  uses,  but  whether  a  power  of 
revocation  itself  could  be  implied  as  to  part  of  the  estate  in  the 
land  to  which  it  did  expressly  relate.  Besides,  as  he  reserved  a 
partial  power  of  revocation,  and  would  after  the  revocation  be- 
come seised  of  the  entire  fee-simple,  and  part  of  the  fee  could  not 
be  affected  by  a  bare  appointment,  an  intention  appeared  to  re- 
serve a  power  of  revocation  only,  and  not  a  power  to  limit  new 
uses,  which  would  not  have  answered  the  purposes  of  the  settle- 
ment. This  case  is  very  distinguishable  from  a  general  power  of 
revocation,  extending  to  all  the  limitations  in  the  settlement. 

25.  So  far  the  authorities  bear  only  upon  powers  reserved  by 
original  settlements ;  it  still  remains  to  inquire  into  the 
"operation  of  a  mere  power  of  revocation  in  an  instru-  [  *455  ] 
ment  executing  a  power. 

26.  The  case  of  Fowler  v.  North(^)  appears  to  bear  upon  this 
point,  but  it  is  not  possible  from  the  reports  to  ascertain  the  pre- 
cise facts  of  the  case.  Keble  states  that  in  evidence  to  a  jury  at 
the  bar,  it  was  observed,  first,  on  power  to  settle  a  jointure,  one 
was  settled  with  power  of  revocation,  and  after  revocation  a  new 
one  was  made,  which  the  plaintiff  upon  Becket's  case  conceived 
not  good,  the  power  being  once  executed  ;  but  per  Curiam,  in  the 
Lady  Hastings's  case, (I)  it  was  resolved  the  power  may  be  exe- 
cuted toties  quoties,  and  so  by  Hale,  Chief  Justice,  it  was  resolv- 
ed before,  upon  as  great  a  settlement  as  any  subject  in  England 
hath,  without  any  power  to  limit  new  uses,  and  Becket's  case  was 
a  power  to  revoke  and  limit  new  uses,  and  the  new  use  was  limit- 
ed with  power  of  revocation,  and  new  uses  limited  after ;  and 
Tanfield  [Snig] ,  who  argued  the  case,  held  the  first  power  execut- 
ed, a  new  power  to  limit  new  uses  could  not  be,  and  on  'this  the 
Court  were  divided,  but  never  doubted  the  point  in  question.  And 
in  the  Lady  Hastings's  case,  it  was  held  a  new  power  and  use  may 
be  limited,  else  most  settlements  on  children  would  be  defeated, 
which  are  often  revoked  and  new  settled.  It  hath  been  doubted 
whether  by  power  to  limit  new  uses  by  the  second  deed,  a  man 

(2)  24  Car.  2,  3  Keb.  7. 

(I)  In  3  Keb.  51 1,  and  Raym.  239,  Lady  Hastings's  case  is  thus  stated  :  On  power 
to  make  a  jointure,  the  husband  covenanted  to  stand  seised,  being  but  tenant  for  life, 
to  the  use  of  the  wife  for  jointure;  yet  held  a  good  execution  of  the  power,  it  appear- 
ing by  the  deed  that  the  intent  was  to  make  a  jointure. 
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may,  mthout  notice  taken  of  the  first,  limit  new  uses  ;  but  if  the 
first  be  revoked,  lie  may  execute  another  toties  quoties ;  as  if  the 
first  deed  be  to  revoke  by  four  witnesses,  and  a  second  deed  with 
power  to  revoke  by  two  witnesses,  it  might  be  a  question ;  and 
yet  by  the  now  Lord  Keeper  Bridgeman,  Serjeant  Rolls,  and 

Serjeant  Phesant,  when  they  had  free  choice,  it  was 
[  *456  ]  held  that  a  man  may  limit  new  powers  and  "estates  by 

the  second  power  alone,  in  Winstanley's  case,  which  had 
only  a  power  to  revoke,  alter,  and  (Aange,  and  no  power  to  limit 
yiew  uses.ia) 

27.  In  Ventris's  report  of  the  same  case,(6)  it  is  said  these 
points  were  stirred  and  resolved  by  the  Court :  that  where  a  man 
makes  a  feoffment,  &c.,  to  uses,  with  power  of  revocation,  when  he 
hath  executed  that  power  he  cannot  limit  new  uses,  but  if  it  had 
been  with  a  power  to  revoke  and  limit  new,  then  he  might  revoke 
and  limit  new,  with  a  power  of  revocation  annexed  to  those  new, 
which  if  he  doth  afterwards  revoke,  he  may  again  limit  new  uses 
according  to  the  first  power,  and  so  in  infinitum.  But  always  the 
new  uses  must  correspond  to  those  circumstances,  &c.,  which  the 
first  power  appoints,  for  that  is  the  foundation.  2  Rolls,  262, 
Becket's  case.  These  resolutions,  however,  appear  to  have  been 
the  argument  at  the  bar,  and  not  the  points  decided  by  the  Court. 

28.  In  the  prior  case  of  Ward  v.  Lenthal,(c)  a  man  levied  a 
fine  to  uses,  with  a  power  of  revocation  and  limitation  of  new  uses, 
and  by  a  second  deed  he  revoked  the  uses,  and  made  new  limita- 
tions, with  a  power  only  to  revoke ;  and  by  a  third  indenture  he 
revoked  the  uses  of  the  second  indenture,  and  limited  new  ones. 
The  Court  resolved,  that  where  powers  of  revocation  and  new  ap- 
pointment are  given,  the  donee  may  revoke  and  limit  new  uses 
toties  quoties,  and  all  the  estates  shall  be  raised  out  of  the  first 
seisin.  But  if  in  any  indenture  by  which  he  thus  declares  new 
uses,  he  reserve  a  power  of  revocation,  and  do  not  reserve  a 
power  expressly  to  limit  new  uses,  he  can  only  revoke,-  and  cannot 
limit  new  uses  by  virtue  of  the  estate  first  raised.  And  this  the 
Court  had  before  resolved,  upon  this  very  title.(d)  The  very 
point  was  decided  in  Ward  v.  Lenthal,  for  the  trial  was  at  bar  in 

(a)  See  Winstanley's  case,  as  stated  in  2  Keb.  269,  270. 
<A)  Tol.  1.  p.  198. 

(c)  19  Car.  2,  1  Sid.  843;  2  Keb.  269. 

(d)  See  1  Sid.  844,  where  diont  is  misprinted  doint. 
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ejectment,  and  in  consequence  of  the  opinion  of  the 
*Court,  another  fine  was  shewn  which  made  a  good  title,  [  *457  ] 
bnt  afterwards  the  jury  found  for  the  defendant  upon  a 
collateral  point.  According  to  the  report  in  Keble,  the  Solicitor 
Finch  relied  upon  Becket's  case  to  prove  that  the  power  to  revoke 
in  the  second  deed  did  not  authorize  the  new  limitations  in  the 
third.      • 

The  resolution  was,  that  where  a  deed  is  executed  under  a 
power  of  revocation,  reserved  upori  the  execution  of  a  former 
power,  no  uses  can  be  limited  out  of  the  old  seisin,  unless  the 
deed  creating  such  power  of  revocation  also  contain  an  express 
authority  to  limit  new  uses.  This  seems  to  depend  upon  the 
ground  of  the  decision  in  Hele  and  Bond  ;  the  principle  of  which 
case  was,  that  an  instrument  exercising  a  power  must  expressly 
reserve  the  very  powers  intended  to  be  retained. 

29.  The  doctrines  under  discussion  have  not  been  feettled  with- 
out great  difficulty.  Powers  ^to  defeat  .settlements  were  con- 
strued strictly,  although  it  was  established  that  a  power  of  revo- 
cation authorized  also  a  new  appointment  of  uses.  As  suchr  a 
power  was  generally  reserved  to  the  settlor,  this  resolution  de- 
pended upon  the  opinions  expressed  by  Mr.  Justice  Twisden(e) 
and  Lord  Nottingham,(/)  that  unless  such  a  power  was  implied, 
the  settlor  upon  a  revocation  simply  would  not  regain  the  estate, 
which  would  remain  in  the  feoffees,  as  there  could  not  be  a  re- 
sulting use ;  but  a  contrary  opinion  was  expressed  by  Bridgeman, 
C.  J.,  and  such  it  is  apprehended  is  the  law,  although  the  point 
does  not  at  this  day  arise  upon  an  original  settlement,  as  the 
power  to  revoke  clearly  authorizes  an  appointment  also.  But 
where  the  settlor  takes  a  fee  by  way  of  resulting  use,  and  simply 
revokes,  he  cannot  of  course  raise  any  new  uses  out  of  the  old 
seisin,  but  must  raise  a  new  estate  to  serve  them ;  although, 
where  he  has  either  expressly  or  by  implication  a  power  to  ap- 
point new  uses,  an  imperfect  attempt  to  raise  new  uses 

out  of  his  resulting  fee,  would  be  held,  if  the  *circum-   [  *458  ] 
stances  were  complied  with,  to  amount  to  an  execution 
of  the  power. 

30.  Lord  Nottingham,  who  rested  his  opinion  upon  the  ground 

(e)  See  2  Mod.  supra,  p.  453.  (/  )  2  Cha.  Ca.  supra,  p.  454. 
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above  mentioned,  observed,  that  a  mere  power  of  revocation  to  a 
stranger,  would- not  by  implication  give  to  him'a  power  of  appoint- 
ment, as  that  would  be  contrary  to  the  intention.  We  may  stop 
to  observe  upon  this,  that  a  person  taking  under  the  settlement 
could  not  be  treated  as  a  stranger ;  therefore  a  settlement  by  a 
father  upon  the  son's  marriage,  with  a  power  of  revocation  in  the 
son,  would,  by  implication,  invest  him  with  a  power  to  appoint 
new  uses,  unless  a  contrary  intention  could  be  collected  from  the 
instrument.  In  such  a  case  the  renocation  alone  would  not  vest 
any  estate  in  the  son  living  the  father,  but  the  use  would  result 
to  the  father  if  no  power  of  appointing  new  uses  were  implied. 

31.  There  appears  to  be  no  authority  to  oppose  to  the  resolu- 
tion in  "Ward  v.  Lenthal,  and  the  decision  there  referred  to,  and 
the  principle  upon  which  the  decisions  have  proceeded,  is  not 
opposed  to  that  resolution.  It  should  be  borne  in  mind  that  the 
question  can.  arise  only  upon  an  appointment  under  a  power,  with 
the  reservation  of  a  power  of  revocation  only.  What  then  is  the 
effect  of  a  revocation  by  force  of  the  power  so  reserved  ?  It  has 
been  stated  by  a  learned  writer(g')  that  a  power  to  revoke  will 
not  authorize  a  new  appointment,  and  therefore  if  A.  convey  to 
uses,  with  a  power  to  revoke  those  uses,  and  he  exercise  that 
power,  he  cannot  raise  any  further  uses  by  way  of  appointment. 
The  effect  of  the  revocation  will  be  to  revest  the  seisin  in  himself, 
discharged  of  the  uses.  To  raise  further  uses  there  must  be  a 
new  conveyance. 

32.  But  on  the  contrary,  it  is  said  where  a  man  has  a  power  of 
appointment,  and  he  exeroises  that  power,  with  the  addition  of  a 

power  of  revocation,  this  power  is  annexed  to  the  uses 
[  *459  J  introduced  into  the  appointment ;   and  by  *revoking  the 

uses  contained  in  the  deed  of  appointment,  there  will 
be  a  revival  of  the  original  uses,  and  among  them  of  the  power  of 
appointment.  (A)  The  effect  of  a  revocation  will  be  to  revive  the 
original  power,  so  that  it  may  be  exercised  again  and  again. (i) 

33.  Now  we  have  seen  that  a  power  to  revoke  in  an  original 
instrument  does  authorize  a  new  appointment.  The  effect  of  the 
execution  of  a  power  of  revocation,  reserved  by  an  instrument 
executing  a  power,  requires  more  consideration,  and  must  depend 
it  is  apprehended,  upon  the  nature  of  the  power.  If  the  original 
power  be  a  general  primary  one,  and  the  estate  be  settled  only  in 

(g-)  2  Prest.  Abst.  276.  {h)  2  Prest.  Abst.  277.  (s)  lb.  274. 
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default  of  and  until  its  execution,  a  new  appointment,  with  a 
power  of  revocation  only,  and  a  subsequent  exercise  of  that 
power,  would,  it  is  apprehended,  restore  the  original  settlement, 
and  with  it  the  general  power  of  appointment,  which  would  effect 
the  intention.  For  in  such  a  case  the  original  power  of  appoint- 
ment in  its  creation  overrides  all  the  other  uses,  and  comes  in 
lieu  of  the  fee.  It  cannot  be  treated  as  a  mere  power  to  defeat  a 
settlement,  for  it  is  itself  the  immediate  and  leading  object  of  the 
settlement.  This  would  apply  to  the  common  power  in  a  settle- 
ment to  appoint  the  estate  to  the  children  of  the  marriage,  with 
limitations  in  default  of  appointment  to  the  children. 

34.  But  where,  on  the  contrary^  the  estate  is  at  once  settled 
to  uses  in  strict  settlement,  with  a  power  of  revocation,  and  that 
power  is  afterwards  executed  by  a  new  limitation,  and  a  power  of 
revocation  only  reserved,  and  the  latter  power  is  then  exercised— 
in  that  case  the  last  revocation  would  restore  the  original  settle- 
ment, but  not,  it  should  seem,  the  original  power  of  revocation. 
For  if  the  new  power  of  revocation  was  not  tantamount  to  a  power 
to  revoke  and  limit  new  uses,  of  course  a  revocation  can  only  ope- 
rate as  such,  that  is,  to  revoke  the  appointment,  and  then  the 
original  power  is  at  an  end ;  for  the  first  appointment 

was  a  full  exercise  of  the  power,  but  with  the  benefit  of  [  *460  ] 
the  power  to  revoke,  and  when  that  power  is  exercised, 
the  original  power  is  wholly  exhausted,  and  consequently  the 
original  settlement  remains  incapable  of  being  revoked.  There 
would  be  much  less  difiiculty  in  holding  the  new  power  of  re- 
vocation to  include  a  power  of  appointing  new  uses,  than  in  de- 
termining that  a  revocation  only  being  authorized,  the  exercise  of 
it  gave  a  new  birth  to  the  original  power. 

35.  This  is  the  real  point  decided  in  Ward  v.  Lenthal.  The 
first  deed  contained  a  power  of  revocation  and  new  appointment ; 
the  second  deed,  which  revoked  and  limited  new  uses,  contained 
only  a  power  to  revoke  ;  the  third  deed  revoked  and  limited  new 
uses,  and  the  new  uses  were  held  to  be  bad.  The  operation  of 
the  last  revocation,  therefore,  was  not  to  remove  the  second  deed 
out  of  the  way  altogether,  and  to  restore  the  original  settlement, 
with  the  power  of  revocation  and  new  appointment,  for  in  that 
case  the  latter  would  have  supported  the  new  uses  in  the  third 
deed ;  but  the  second  deed  executed  the  power  of  revocation  and 


504  S0GDEN  ON  POWERS. 

appointment  in  the  first,  and  the  third  deed  having  revoked  the 
second,  without  any  power  to  limit  new  uses,  the  original  settle- 
ment remained  discharged  of  the  power  to  revoke  it.  The  sec- 
ond fine  no  doubt  gave  to  the  settlor  a  title  under  the  original 
uses.  (I)  In  ^ome  cases  the  question  may  arise,  whether  the  ori- 
ginal settlement  is  not  altogether  revoked. 

36.  But  there  are  other  cases  in  which  a  power  of  revocation 
only,  reserved  in  an  instrument  executing  a  power,  would,  it  is 
apprehended,  by  its  exercise  revi^se  the  original  power — a  power 
of  jointuring  for  example  ;  which  in  its  nature  is  a  continuing 

power  .-(1)  it  can  only  operate  to  vest  an  estate  in 
[  *461  ]  *enjoyment  once,  however  frequently  it  may  be  exer- 
cised. If  a  man  marry  six  wives  in  succession,  and  ex- 
ercise the  power  in  favour  of  every  one  of  them,  yet  one  only  can 
take  under  the  appointment.  Therefore  if  a  power  of  jointuring 
should  be  exercised  with  a  power  of  revocation  simply,  it  would 
seem  that  the  original  power  might  again  be  exercised,  and  would 
not  be  held  to  be  exhausted  or  destroyed  by  the  previous  appoint- 
ment and  subsequent  revocation  of  that  appointment. 

37.  This  seems  to  be  the  very  point  decided  in  Fowler  v.  North. 
There  was,  1,  a  power  to  jointure;  2,  a  jointure  made  with  a 
power  of  revocation  ;  3,  a  revocation  ;  and  4,  a  new  jointure  ; 
and  it  was  held  good,  as  such  a  power  may  (with  power  of  revo- 
cation, and  without  any  power  to  limit  new  uses)  be  executed 
toties  quoties. 

38.  Here  we  must  be  careful  to  distinguish  the  case  of  At- 
waters  and  Birt.(A;)  There  it  was  declared,  that  upon  the  revo- 
cation the  uses  should  cease,  and  the  estate  should  remain  to  the 
use  of  the  settlor  and  his  heirs  ;  and  it  was  held,  that  after  revo- 
cation he  could  not  limit  new  uses  out  .of  the  old  seisin,  as  no  one 
was  seised  to  his  use,  and  therefore  no  use  could  arise.  No  one 
can  doubt  the  propriety  of  this  determination  :  by  the  very  terms 
of  the  settlement  the  seisin  was  exhausted  in  serving  the  use  in 

(I)  The  fine  was  levied  after  the  third  deed.  The  uses  were  to  Sir  R.  Bruerton  in 
tail-male,  remainder  to  his  brothers  in  tail-male,  remainder  to  his  only  daughter.  It 
does  not  appear  who  levied  the  fine,  or  what  the  state  of  the  family  then  was. 

(fc)  Cro.  Eliz.  856. 

(1)  See  1  Story's  Eq.  Jur.  §  575. 
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fee,  limited  to  the  settlor,  and  consequently  no  use  could  be  raised 
except  by  an  original  conveyance.  Whenever,  therefore,  it  is  de- 
clared, that  upon  the  revocation  tlie  estate  shall  remain  to  the 
settlor  in  fee,  it  cannot  be  contended  that  he  has  a  power  to  limit 
now  uses. 

39.  It  remains  to  observe  that  a  will  is  in  its  own  nature  al- 
ways revocable,  and  therefore  where  the  power  is  executed  by 
will  an  exprQss  power  of  revocation  need  not  be  inserted,  but  it 
maybe  revoked,  and  the  original  power  re-executed  toties  quoties. 

40.  The  result  of  the  authorities  as  to  deeds  (and 

the  like  observations  *apply  to  other  instruments  inter  [  *462  ] 
vivos)  executing  instruments  appears  to  be, 

1.  That  in  a  deed  executing  a  power,  a  power  of  revocation' 
and  new  appointment  may  be  reserved,  although  not  expressly 
authorized  by  the  deed  creating  the  power.  (Z)  And  that  such 
powers  may  be  reserved  toties  quoties. (rri) 

2d,  That  where  an  appointment  under  a  power  is  made  by  deed 
it  cannot  be  revoked  unless  an  express  power  be  reserved  in  the 
deed  by  which  the  power  is  executed  :  a  revocation  will  not  be 
authorized  by  a  general  prospective  power  in  the  deed  creating 
the  first  power,  (m) 

3d,  That  although  in  the  original  settlement  a  power  of  revo- 
cation only  be  reserved,  yet  a  power  to  limit  new  uses  is  implied, 
and  may  be  executed  accordingly,(o)  unless  a  contrary  intention 
can  be  collected  from  the  whole  settlement,  (p)  or  the  estate  is 
expressly  limited  to  other  uses.(§')     But, 

4th,  That  every  power  reserved  in  a  deed  executing  a  power 
will  be  strictly  construed,  and  therefore  a  mere  power  of  revoca- 
tion in  such  a  deed  will  not  authorize  a  limitation  of  new 
uses,('/-)  although  in  certain  cases  the  original,  power  may  be  re- 
executed.  ^ 

(Z)  Adams  v.  Adams,  Cowp.  651.     See  Digges's  case,  1  Rep.  173  b. 

(m)  Backet's  case.  Lane,  118;  Hele  and  Bond,  Preo.  Cha.  474;  App.  No.  5;  2 
Digges's  case,  ubi  supra. 

(n)  Hele  and  Bond,  Preo.  Cha.  474. 

(o)  Fowler  V.  North,  3  Keb.  7;  Anon,  1  Cha.  Ca.  242;  2  Cha.  Ca.  46,  citing. 
Witham  v.  Bland.     See  3  Swanst.  276. 

(p)  Anon.  Stf.  584. 

(9)  Atwdters  y.  Birt,  Cro.  Eliz.  856.     , 

(r)  Ward  v.  Lenthal,  1  Sid.  343. 
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41.  Upon  the  authority  of  "Wall  and  Thiirbome(s)  an  opinion 
has  prevailed,  that  a  power  of  revocation  cannot  be  annexed  to  a 
power  simply  collateral.  The  wife,  accordiag  to  the  report,  has 
a  power  under  her  husband's  will  to  appoint  an  estate  amongst 
her  daughters,  and  she  executed  the  power  with  power  of  revo- 
cation, biit  never  actually  revoked  the  settlement.     The 

[  *463  J  book  says,  "  as  to  the  power  of  *revocation,  the  case 
may  be  eased  of  that,  for  it  was  only  an  authority  in 
the  wife ;  and  that  being  once  eSBcuted,  she  could  not  reserve 
such  power  to  herself."  This  it  seems  was  only  the  argument  of 
counsel,  for  the  widow  was  tenant  for  life,  and  had  a  power  to 
appoint  by  deed  or  will.(^)  The  point  therefore  did  not  arise  ; 
but  it  may  perhaps  safely  be  considered  that  such  a  power  may 
be  reserved  upon  the  execution  of  even  a  power  simply  collateral 
unless  the  nature  of  the  power  itself  shows  that  an  absolute  irre- 
vocable appointment  was  intended. 

42.  In  re  Austin,  on  a  petition,  the  Vice-Chancellor  observed 
that  this  point  had  been  long  overruled :  it  was  now  decided  that 
those  who  can  make  an  absolute  appointment  can  also  make  a 
qualified  one.(M) 

43.  But  a  power  may  be  so  framed  as  to  show  that  an  irrevo- 
cable appointment  is  intended  so  as  to  exclude  the  right  to  reserve 
a  power  of  revocation.  {x)(X)    -It  has  been  said  that  if  the  in- 

(s)  1  Vern.  355.  414.  («)  27  July  1823. 

(t)  Raithby'a  n.  to  p  41 1.  {x)  Piper  v.  Piper,  3  Myl.  &  Kee.  169. 

(1)  A  power  of  attorney  to  make  a  bill  of  sale  in  the  grantor's  name,  although 
given  as  collateral  security,  expires  with  the  death  of  the  grantor,  not  being  a  power 
coupled  with  an  interest  in  the  property,  but  merely  in  the  execution  of  the  power. 
Hunt  V.  Kousmanier,  2  Mason,  244. 

A  power  coupled  with  an  interest,  to  wit,  a  power  given  to  a  person  having  the 
legal  estate  or  some  other  interest  in  the  subject  matter  of  the  power,  is  irrevocable. 
Bergen  v.  Bennet,  1  Caines'  Cases  Ev.  1. 

A  person  who  was  indebted  upon  going  abroad,  put  an  agent  in  possession  of  his 
stock  in  trade,  and  gave  him  a  written  power  to  sell,  &c.,  any  part  of  the  goods, 
Hotes,  &o.,  and  apply  them  to  the  payment  of  the  debts,  and  to  the  security  or  pay- 
ment of  any  notes  for  which  such  agent  might  become  responsible  on  his  account. 
The  notes  of  the  principal  were  afterwards  renewed  by  filling  up  blank  signatures  left 
by  the  principal  for  that  purpose,  where  they  were  endorsed  by  the  agent,  and  after- 
■wards  paid  by  him  after  being  protested.  Held,  that  the  power  of  pale  given  to  the 
agent  was  a  power  coupled  with  an  interest;  and  that  he  had  power  to  sell  and  retain 
for  the  amount  thus  paid  by  him,  notwithstanding  the  death  of  the  principal.  Knapp 
T.  Alvord,  10  Paige,  Ch.  R.  205.  ' 

A  principal  debtor  gave  a  power  of  attorney  to  hia  surety  in  the  debt  to  sell  a  cer- 
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strument  creating  the  power  fixes  tW  day  when  it  must  be  exe- 
cuted, it  seems  impossible  to  doubt  that  revocation  would  be 
excluded,  because  there  could  be  nothing  more  contrary  to  the 
constitution  of  the  power  than  such  an  execution  of  it.  In  like 
manner  there  was  no  doubt  that  if  a  power  is  directed  to  be  exe- 
cuted on  or  before  a  given  day,  a  clause  of  revocation  may  be  in- 
serted ;  but  then  it  can  only  enable  the  new  appointment  under  it 
to  be  made  on  or  before  the  given  day,  that  is,  the  whole  execu- 
tion must  be  within  the  limits  prescribed.  But  the  learned  Judge 
added,  that  although  he  held  these  positions  to  be  clear,  he  was 
not  aware  that  there  had  ever  been  a  decision  upon  the  case  he 
was  supposing.  («/)  It  seems  impossible  to  lay  down  any  such 
general  rules.  The  exclusion  of  the  power  of  revocation  must 
depend  upon  the  intention  6f  the  particular  instrument. 

*44.  If  a  power  require  the  deed  of  revocation  and  [  *464  J 
limitation  of  new  uses  to  contain  a  power  to  revoke  by 
deed,  yet  upon  the  execution  of  such  reserved  power  of  revoca- 
tion, the  donee  need  not  reserve  another  power  to  revoke.  («) 

45.  In  the  case  of  Young  v.  Cottle,(a)  a  man  entitled  to  tbe 
ofBice  of  Register  of  the  Prerogative  Court  of  Canterbury,  for  the 
lives  of  himself  and  another  person,  who  was  a  trustee  for  him, 
by  deed  appointed  who  should  be  Register  after  his  death,  and 
directed  how  the  profits  should  be  applied.  By  a  later  deed  he 
made  a  difi'erent  appointment.  The  first  deed  contained  no  power 
of  revocation ;  but  Lord  Chancellor  Cowper  held,  that  it  was 
only  an  authority,  and  therefore  clearly  countermandable  by  the 
second,  and  it  was  no  more  than  if  one  should  appoint  his  bailiff 
of  his  manor  to  pay  one  moiety  of  the  profits  to  A.  and  the  other 
moiety  to  B.,  which  is  countermandable  at  pleasure. 

{y)  Per  Lord  Brougham,  C.  3  Myl.  &  Kee.  166,  167. 
(z)  Phillips  V.  Phipps,  V.  C,  M.  T.  1818,  MS. 
(a)   1  P.  Wms.  101. 

tain  tract  of  land,  and  apply  the  proceeds  to  the  satisfaction  of  the  debt,  with  a  pro- 
viso that  the  land  shall'  not  be  sold  for  less  than  one  dollar  an  acre,  and  thereby  binds 
himself  and  his  heirs  to  warrant  and  defend  the  land  to  any  and  all  .persons  to  whom 
the  surety  should  sell.  The  surety  did  not  execute  the  power  during  the  life  of  his 
principal.  Held,  that  tho.power  did  not  constitute  an  equitable  lieu  or  mortgage  on 
the  land,  in  favor  of  the  surety,  and  that  by  the  death  of  the  principal,  the  power 
was  utterly  revoked.     Huston  v.  Cantril,  11  Leigh,  136. 
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It  should  seem  that  the  first  instrumeut,  although  in  the  shape 
of  a  deed,  was  in  its  nature  testamentary.  It  was  too  an  original 
instrument  which  the  Court  considered  countermandable,  and  not 
an  instrument  executed  under  a  power. 

46.  In  the  late  case  of  Perrot  v.  Perrot,(Z»)  a  bond  was  given 
to  pay  1,000^.  to  such  person  or  persons  as  a  woman  by  "deed  or 
will  should  appoint.  An  appointment  was  made  by  deed,  without 
reserving  a  power  of  revocation,  and  a  question  arose  whether  it 
could  be  revoked.  To  show  that  i#  was  not  revocable  some  cases 
on  voluntary  settlements  were  cited,  and  it  was  said  that  il;  could 
make  no  difference  in  principle,  whether  the  appointment  were 
made  out  of  the  party's  own  estate  or  out  of  the  estate  of  another  ; 
but  Lord  EUenborough  observed,  that  there  is  this  difference,  at 
least,  that  where  a  power  of  appointment  is  given  to  be^executed 

by  deed  or  will ;  as  if  done  by  will,  it  would  be 
[  *465  j    revocable   *by  a  subsequent  will,  it  furnishes   some 

ground  for  arguing,  that  the  person  who  created  the 
power,  meant  to  give  the  same  power  of  revocation  to  the  person 
who  was  to  execute  it,  whether  it  was  first  executed  by  deed  or 
by  will ;  for  alterations,  by  death  or  otherwise,  amongst  the  sub- 
jects of  appointment,  might  equally  render  it  necessary  or  expedi- 
ent. At  the  end  of  the  argument  the  Chief  Justice  said,  that  the 
power  was  ambulatory  during  the  life  of  the  person  who  was  to 
execute  it :  it  was  only  required  to  be  executed  in  form,  by  deed 
or  will.  He  had  no  difficulty  therefore  in  saying,  that  it  might 
have  been  executed  toties  quoties  by  the  one  way  or  the  other 
during  the  life  of  the  donee  of  the  power.  In  delivering  judg- 
ment, the  learned  Judge  said  that  the  Court  expressed  its  opinion 
at  the  time,  that  as  it  was  no  part  of  the  original  plan  that  an 
appointment  once  made  should  be  irrevocable,  as  was  obvious 
from  the  alternative  power  of  appointing  by  will,  which  must  be 
revocable,  as  well  as  by  deed,  as  the  appointment  did  not  neces- 
sarily work  a  transmutation  of  property  as  an  appointment  of  land 
does. 

47.  It  was  not  however,  necessary  to  decide  this  point.  The 
decisions  as  to  the  necessity  of  reserving  a  power  of  revocation  in 
order  to  authorize  a  party  to  revoke  an  appointment  by  deed, 

(A)  14  East,  423. 
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have  always  been  considered  to  apply  to  personal  as  well  as  real 
estate.  An  appointment  of  real  estate  by  deed,  without  reserv- 
ing a  power  of  revocation,  under  a  power  to  appoint  by  deed  or 
"will,  is  as  obnoxious  to  the  argument  upon  the  intention  of  the 
person  creating  the  power  as  a  similar  appointinent  of  personalty  ; 
and  although  an  appointment  of  personalty  does  not  necessarily 
■work  a  transmutation  of  property,  neither  in  many  cases  does  an 
appointment  of  real  estate  have  that  operation  ;  for  example,  in 
the  numerous  instances  where  the  legal  fee  is  in  a  trustee,  and  the 
appointment  is  oijly  to  operate  on  the  equitable  estate  ;  nor  does 
an  appoinmtent  ever  so  operate  in  the  case  of  leasehold 
estates.  Indeed,  even  as  to  real  estate  before  *the  [  *466  ] 
Statute  of  Uses,  in  no  instance  did  the  execution  of  a 
power  operate  as  a  transnautation  of  possession.  Since  the  stat- 
ute the  possession  is  imbued  with  the  quality,  form,  and  condition 
of  the  use,  and  the  property  and  quality  of  the  use,  as  abstracted 
from  the  possession  still  remain.  Therefore,  although  an  execu- 
tion of  a  power  over  real  estate  may  now  work  a  transmutation 
of  possession,  yet  the  estate  so  created  might  be  revoked  after  the 
statute,  if  the  use  would  have  been  subject  to  revocation  before 
the  statute  ;  but,  as  in  the  case  under  consideration,  the  use  could 
not  have  been  revoked  before  the  statute,  it  cannot  be  revoked 
since.  This,  and  not  the  change  of  possession,  appears  to  be  the 
true  reason  why  a  power  over  real  estate  executed  by  deed  can- 
not be  revoked,  unless  a  power  to  revoke  be  reserved  by  the  deed 
executing  the  power.  The  analogy,  therefore,  between  powers 
over  real,  and  powers  over  personal  estate,  cannot,  it  should 
seem,  be  destroyed  upon  the  above  principle  ;"  and  it  is  not,  per- 
haps, at  this  day,  possible  to  contend  that  an  appointment  by  deed 
is  revocable  because  the  donee  might  have  appointed  by  will, 
which  vrould  have  been  revocable. 

48.  An  actual  settlement  of  personal  property  will  not  be 
deemed  testamentary,  so  as  to  subject  the  settlement  to  legacy 
duty,  because  a  power  of  revocation  is  reserved,  (c) 

49.  In  Piper  v.  Piper,(6?)  a  man  having  a  power  to  appoint  a 
fund  under  a  will,  was,  upon  a  bill  filed,  ordered  to  make  an  ap- 

(c)  Thompson  v.  Browne,  3  Myl.  &  Kee.  32. 

(d)  3  Myl.  &  Kee.  159. 

43* 
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poiatment  ■within  a  time  limited.  He  made  an  appointment  with-* 
in  the  period,  but  reserved  a  power  of  revocation,  which  was  con- 
sidered an  evasion  of  the  order ;  but  the  Court,  instead  of  correct- 
ing the  evil  by  striking  out  the  power,  treated  the  execution 
altogether  as  a  nnllity.  It  would  be  difficult  to  support  .the 
decision.    The  Lord  Chancellor,  in  afifirmiag  the  decree  at  the 

Rolls  observed,  that  the  Court  said,  "  You  shall  ap- 
[  *467  J  point  within  a  given  time,  'otherwise  your,  children 

take  absolutely."  He  di4  what  was  tantamount  to  say- 
ing, "  I  do  not  appoint  within  that  time,  but  shall  do  so  some  day 
or  other  before  I  die."  But  we  may  observe,  that  the  appoint- 
ment had  an  immediate  operation.  The  appointment  was  not 
deferred  to  a  future  day  ;  but  the  right  was  reserved  at  a  fiiture 
day  to  revoke  it.  The  whole  would  have  been  set  right  by  mere- 
ly expunging  the  power  of  revocation. 

We  shall  have  occasion  in  another  place  to  consider  what  con- 
ditions may  be  annexed  to  estates  limited  under  particular  powers. 
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*CHAPTER  VII. 


[  "468  ] 


OP    THE    ESTATES    WHICH    MAT    BE     CREATED     UNDER    POWERS     OP 

APPOINTMENT. 


In  treating  of  this  important  branch  of  our  subject,  I  propose  to 
consider  :  1.  What  estates  may  be  created  ia  point  of  perpetuity. 
2.  The  construction  of  powers  in  general.  3.  Where  an  exclu- 
sive appointment  is  authorized.  4.  What  is  deemed  an  illusory 
appointment._ 


SECTION  I. 

WHAT   ESTATES  MAT  BE   CREATED   IN   POINT   OP  PERPETUITY. 


1.  What  estates  may  be  created  in  origi- 

nal instruments. 

2.  Unborn  son  tenant  for  life,  bat  bis 

children  cannot  take  as  purchasers. 

3.  But  child  in  -ventre  sa  mere  a  life  in 

being. 

4.  ■  General  power,  warrants  same  limita- 

tions as  a  seisin  in  fee. 
6.  Particular  power  only  such  as  would 
have  been  good  in  the  settlement. 


Distinction  where  power  is  created  by 
will. 

Power  to  a  person  in  esse  to  appoint 
amongst  any  issue,  may  be  exer- 
cised amongst  those  born  in  his 
lifetime. 

Executed  by  will,  construed  as  a  proper 
will. 


1,  Before  we  enter  upon  the  consideration  of  the  estates  which 
may  be  created  under  powers  in  point  of  perpetuity,  it  will  be  neces- 
sary to  ascertain  what  estates  the  law  will  not  permit  to  be  creat- 
ed under  an  original  instrument  by  reason  of  their  tendency  to  a 
perpetuity.  Mr.  Justice  BuUer,  in  delivering  judgment 
in  Robinson  v.  Hardcastle,(a)  stated  *it  as  settled,  that  [  *469  ] 
nothing  less  than  an  estate  of  inheritance  coulfl  be  limit- 

(a)  2  Term  Rep.  241. 
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ed  under  a  power  to  a  person  unborn  at  the  time  of  the  execution 
of  the  deed  creating  a  power,  because  every  execution  of  a  power 
must  be  coupled  with  the  power  itself,  and  a  life-estate  to  a  person 
not  in  esse  could  not  have  been  limited  in  the  deed  creating  the 
power.  The  learned  Judge  cited  several  cases  to  prove  his  posi- 
tion, which  do  not  bear  him  out,  and  particularly  an  opinion  of 
■Wilmot's(6)  on  this  point,  who  said  that  he  had  known  a  case 
where  there  had  been  an  only  child,  and  that  child  had,  under  a 
power  to  appoint  to  children,  been%iade  tenant  for  life,  with  re- 
mainder in  tail  to  his  issue  ;  but  he  much  doubted  whether  it  could 
be  legally  done  :  manifestly,  Mr.  Justice  BiiUer  added,  pointing 
out,  that  if  a  child  to  whom  an  estate  is  limited  under  a  power  is 
not  born  at  the  time  the  power  is  created,  he  can  only  take  an 
estate  of  inheritance. 

2.  I  cite  this  passage  to  rescue  Chief  Justice  Wilmot  from  the 
imputation  of  having  laid  down  any  such  doctrine.  That  learned 
Judge's  doubt  was,  not  whether  a  person  not  in  esse  could  be  made 
tenant  for  life,  but  whether  under  a  power  to  appoint  to  children, 
grand-chilren  were  proper  objects.  His  doubt  arose  on  the  estate 
limited  to  the  issue  of  the  children,  and  not  upon  the  life-estate 
limited  to  the  child  himself.  His  opinion  on  this  point  is  contain- 
ed in  a  case  upon  a  will  which  occurred  while  he  was  a  Judge  of 
B.  K. ;  "  I  dare  say,"  he  observed,  "  the  variation  in  the  wording 
of  the  will  arose  from  a  notion  in  the  drawer  that  you  cannot 
make  an  after-bo'rn  son  tenant  for  life.  I  have  known  such  a 
notion  prevail  in  the  country,  though  nothing  is  more  untruey  {c) 
And  it  is  incontrovertibly  settled,  that  an  unborn  son  may  be 
made  tenant  for  life,  and  that  a  vested  remainder  may  be  limited 

thereon  to  a  person  in  esse ;  (d)  but  it  is  equally  clear 
[  *470  ]  that  the  estate  cannot  be  *limited  to  the  children  of  the 

unborn  tenant  for  life  as  purchasers.  Upon  this  point 
Mr.  Booth  and  Mr.  Yorke  were  clearly  agreed  in  Mr.  Baker's 
case.  They  considered  it  as  a  possibility  upon  a  possibility,  which 
the  law  could  not  endure. (e)     Mr.  Pearne  was  of  the  same  opin- 

(5)  See2Wils.337. 
(c)  Evans  v.  Astley,  2  Blaokst.  523. 
{d)  Eoutledge  v.  Dorril,  2  Ves.  jun.  357. 
(c)  See  2  vol.  Ca.  and  Opin.  435.  MO. 
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ion,(/)  and  in  Hay  v.  the  Earl  of  Coyentry,(g')  Lord  Kenyon 
said  it  was  clearly  settled,  that  an  estate  for  life  may  be  limited 
to  unborn  issue,  provided  the  devisor  does  not  go  farther,  and 
give  an  estate  in  succession  to  the  children  of  such  unborn  son  ; 
by  which  expression  it  is  clear  that  he  meant  that  the  children 
could  not  take  as  purchasers.  This  is  proved  by  an  observation 
which  he  made  in  another  case ;  he  said,  that  "  an  unborn  child 
may  be  made  tenant  in  tail,  but  not  tenant  for  life,  with  a  limita- 
tipn  to  his  children  as  purchasers ;"  (Ji^  and  it  is  distinctly  laid 
down  in  the  reasons  for  the  respondent  in  the  Duke  of  Marlbo- 
rough's case,  that  if  after  the  first  vested  interest  of  freehold,  you 
limit  a  contingent  estate,  or  use  for  life  to  a  person  unborn,  and 
then  follow  it  with  contingent  remainders  in  tail  to  the  sons  or 
children  of  such  unborn  tenant  for  life,  such  contingent  limitations 
of  the  inheritance  would  be  void  ;  (i)  and  we  learn  from  Lord  Ken- 
yon that  this  doctrine  was  afterwards  recognized  by  the  learned 
Chief,  who  delivered  the  opinion  of  the  Judges  on  the  case  in  the 
House  of  Lords. (A)  Indeed  a  limitation  like  this  is  clearly  void 
by  reason  of  its  tendency  to  a  perpetuity,  independently  of  the 
technical  objection  of  its  being  a  possibility  upon  a  possibility, 
which  probably  means  the  same  thing.  For,  in  the  first  place,  a 
life  not  in  being  at  the  creation  of  the  limitation,  and  a  few  months 
for  gestation  are  taken,  as  the  unborn  tenant  for  life  may  be  in 
ventre  matris  at  his  father's  decease.  Then  twenty-one  years  and 
a  few  months  more  for  gestation  may  be  required,  as 
*the  tenant  for  life  may  in  like  manner  die,  leaving  a  [  *4T1  J 
child  in  ventre  sa  mere,  so  that  a  century  may  easily 
elapse  before  the  entail  can  be  barred.  Now  in  the  common  case 
of  a  limitation  to  one  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  the  estate  is  not,  by  force  of  the  limitation,  tied  up  for 
more  than  a  life  in  being,  and  twenty-one  years  and  a  few  months, 
allowing  for  the  gestation  and  infancy  of  the  tenant  in  tail,  al- 
though in  this  as  well  as  in  every  other  limitation,  the  estate  may, 
by  successive  deaths  and  infancies,  be  tied  up  for  a  vast  number  of 
years ;  but  that,  as  Mr.  Justice  BuUer  has  correctly  observed,  is 
by  operation  of  law,  and  the  limitation  cannot  be  affected  by  legal 

(/)  Poi5th.  215.  (g)  3  Term  Rep.  86. 

(A)  1  East,  452,  (0  5  Bro.  P.  C.  608. 

(/c)  See  1  East,  453. 
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coiisequeaces.(/)  It  is,  we  may  observe,  now  clear  that  the  law 
will,  in  the  case  of  an  Executory  devise,  permit  the  twenty-one 
years  to  be  taken  independently  of  the  birth  and  infancy  of  the 
devisee,  (m) 

3.  But  as  a  child  in  ventre  sa  mere  is  considered  as  a  life  in 
being,  an  estate  may  be  settled  on  him  for  life,  with  remainder  to 
his  sons  as  purchasers,  in  the  same  way  as  if  he  were  actually 
born.(w)(l) 

4.  To  proceed  to  the  immediate  "'point  of  inquiry : — An  impos- 
tant  distinction  is  established  between  general  and  particular 
powers.  By  a  general  power  we  understand  a  right  to  appoint 
to  whomsoever  the  donee  pleases.  By  a  particular  power  it  is 
meant  that  the  donee  is  restricted  to  some  objects  designated  in 
the  deed  creating  the  power,  as  to  his  own  children,  (o)  A  gene- 
ral power  is,  in  regard  to  the  estates  which  may  be 

[  *472  ]  created  by  force  of  it,  *tantamount  to  a  limitation  in 
fee,  not  merely  because  it  enables  the  donee  to  limit  a 
fee,  which  a  particular  power  may  also  do,-  but  because  it  enables 
him  to  give  the  fee  to  whom  he  pleases ;  he  has  an  absolute  dis- 
posing power  over  the  estate,  and  may  bring  it  into  the  market 
whenever  his  necessities  or  wishes  may  lead  him  to  do  so.  It  has 
been  held  that  such  a  power  is  within  the  exception  in  the  old 
annuity  act  of  estates  of  which  the  grantor  is  seised  in  fee.(^) 
Therefore,  whatever  estates  may  be  created  by  a  man  seised  in 
fee  may  equally  be  created  under  a  general  power  of  appointment ; 
and  the  period  foi*  the  commencement  of  the  limitations,  in  point 
of  perpetuity,  is  the  time  of  the  execution  of  the  power,  and  not 

(/)  See  4  Ves.  jun.  p.  328;  but  see  12  Ves.  jun.  p.  232.  See  Lord  Southampton  t. 
Lord  Hertford,  2  Ves.  &  Bea.  61 ;  Marshall  v.  HoUoway,  Lord  Chan.  June,  1820, 
MS.  2Swanst.  432. 

(m^  See  Gilb.  on  Uses,  270,  u.;  5  Barn.  &  Aid.  804;  1  Turner,  25;  Bengough  t. 
Edridge,  1  Sim.  173;  Cadell  v.  Palmer,  1  Clark  &  Finel.  372. 

(n)  Thellusson  v.  Woodford,  1  New  Rep.  393,  where  the  observation,  although 
addressed  to  an  unborn  child  generally,  is  evidently  confined  by  the  context  to  a  child 
in  mnlre  sa  mere. 

(0)  See  Butler's  note  to  Co.  Litt.  271  b;  and  see  Powell's  note  to  Fearne's  Ex. 
Dev.  p.  327,  u.  (a);  ib.  371.  377. 

(p)  Halsey  v.  Halls,  7  Term  Rep.  191. 

(1)  Stedfast  v.  Nioholl,  3  .Tohns.  Cas.  18.  Swift  v.  Duffield,  5  S.  &  R.  38.  Mar- 
§ellis  T.  Thalkimer,  2  Paige's  Ch.  R.  35. 
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of  the  creation  of  it.  Thus  we  have  seen,  that  if  A.  were  to  con- 
vey his  estate  to  his  unborn  son  for  life,  remainder  to  the  sons  of 
that  son  as  purchasers,  the  limitations  to  the  children  of  the  son 
would  be  void,  as  tending  to  a  perpetuity ;  but  if  A.  were  to 
convey  his  estate  to  such  uses  generally  as  he  should  appoint,  he 
might  afterwards,  upon  the  birth  of  a  son',  limit  the  estate  to  that 
son  for  life,  remainder  to  his  sons  as  purchasers,  in  precisely  the 
same  terms  as  if  at  the  birth  of  the  son  he  had  been  seised  in  fee. 
Mr.  Powell,  in  one  of  his  notes  to  Pearne's  Executory  Devises, 
admits  this  doctrine  to  be  true,  where  the  general  power  of 
appointment,  and  the  fee-simple,  in  default  of  appointment,  are 
vested  in  the  same  person  by  the  deed  creating  the  power.  But 
he  contends  that,  where  the  act  is  merely  an  exercise  of  the  power, 
capable  of  taking  effect  by  virtue  of  the  power  only,  the  uses  limit- 
ed by  the  power  must  be  such  as  wt)uld  have  been  good  if  Itmited 
by  the  original  deed  :  and  he  illustrates  this  position  in  the  follow- 
ing manner  -.(^q)  "  If  A.  owner  of  an  estate  in  fee-simple  in  lands, 
were  to  limit  them  to  the  use  of  such  person  or  (generally,)  for 
such  estate  or  estates,  &c.,  as  he  (A.)  should  appoint, 
and  in  the  mean  time,  and  subject  *to  such  power,  to  [  *473  ] 
the  use  of  B.  in  fee,  and  then  A.  exercised  his  power  in 
favour  of  C,  (a  person  unborn  at  the  time  of  the  creation  of  the 
power)  for  life,  remainder  to  his  first  and  other  sons  in  fee,  so  as 
to  make  the  sons  of  C.  take  by  purchase,  he  would  thereby  be 
enabled  to  tie  up  the  property  beyond  the  period  of  a  life  in  being, 
and  twenty-one  years  after,  computed  from  the  time  at  which  the 
instrument  creating  the  power  bore  date  (which  is  the  point  of 
time  to  which  our  attention  must  be  directed,)  in  the  same  man- 
ner as  if  such  declaration  were  made  in  the  exercise  of  a  special 
power ;  for  in  such  case,  if  the  appointment  were  valid,  no  com- 
plete alienation  could  take  place  until  the  unborn  issue  of  the  son 
of  C.  (if  any),  (he,  C,  being  unborn  at  the  time  of  the  creation 
of  the  power)  attained  twenty-one.  Or,  taking  it  in  another  point 
of  view,  the  person  in  whom  the  fee  is  vested,  subject  to  the 
power,  could  not  alien  his  estate,  but  subject  to  be  divested  by 
C.'s  issue  (if  any),  and  such  issue  would  take  the  fee-simple  under 
the  power,  as  purchasers,  though  the  unborn  issue  of  a  person 
unborn  at  the  creation  of  the  power." 

(j)  Powell's  c.  to  I'earne'B  Ei.  Dev.  p.  5. 
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5.  Now,  in  opposition  to  tlie  foregoing  remarks,  we  cannot  fail 
to  observe,  that  neither  with  regard  to  the  limitations  themselves, 
nor  to  the  estate  limited  in  regard  of  appointment,  is  there  any 
objection  whatever  on  the  ground  of  perpetuity.  In  regard  to  the 
limitations,  they  are  merely  such  as  a  man  seised  in  fee  might 
create ;  an^,  as  the  power  is  equivalent  to  the  fee,  the  same 
estates  may  be  created  by  force  of  both.  To  take  a  distinction 
between  a  general  power  and  a  limitation  in  fee,  is  to  grasp  at  a 
shadow  whilst  the  substance  escftpes.  By  the  creation  of  the 
power  no  perpetuity,  not  even  a  tendency  to  a  perpetuity,  is 
effected.  The  donee  may  sell  the  estate  the  next  moment ;  and 
when  he  exercises  the  power  in  strict  settlement  as  if  he  were 
seised  in  fee,  he  creates  those  estates  only  which  the  law  permits 

with  reference  to  the  time  at  which  they  were  raised. 
[  ^474  ]  If  we  are  to  consid^  the  interests  of  the  person  "who 

takes  until  appointment,  no  perpetuity  in  regard  to  him 
is  ci'eated  beyond  the  life  of  the  donee  of  the  power.  And  when 
the  power  is  executed,  it  is  immaterial  to  him  what  estates  are 
created  by  it,  for  in  whatever  mode  the  fee  is  disposed  of,  his 
estate  is  defeated.  But  it  certainly  is  not  necessaiy  to  advert  to 
his  estate,  as  the  grand  Object  of  the  law's  anxiety  against  per- 
petuities— the  restraint  of  alienation — ^is  in  this  case  avoided. 
The  donee  may,  notwithstanding  the  estate  is  linjited  over  to  a 
stranger,  dispose  of  the  estate  in  the  same  manner  as  if  he  were 
seised  in  fee.  There  appears,  therefore,  to  be  no  solid  principle 
upon  which  the  distinction  taken  by  Mr.  Powell  can  be  supported. 

6.  With  respect  to  particular  powers,  they  have  a  tendency  to 
a  perpetuity,  which  is  not  obviated  by  their  enabling  the  donee  to 
limit  the  fee.  For  the  question  in  these  cases  is,  not  whether  the 
donee  can  limit  a  fee  but  whether  he  can,  through  the  medium  of 
his  power,  dispose  of  the  estate  as  if  he  were  seised  in  fee  of  it. 
It  is  well  established,  therefore,  that  under  a  particular  power,  as 
a  power  to  appoint  to  children,  no  estate  can  be  created  which 
would  not  have  been  valid  if  limited  in  the  deed  creating  the 
power.  The  test  of  the  validity  of  the  estates  raised  is  to  place 
them  in  the  deed  creating  the  power,  in  lieu  of  the  power  itself. 
Thus,  if  by  a  settlement  an  estate  be  limited  to  A.  for  life,  re- 
mainder to  his  children  as  he  shall  appoint,  and  he  afterwards 
appoint  to  a  son  born  subsequeatly  to  the  settlement  for  life, 
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remainder  to  the  children  of  that  son  as  purchasers,  read  the  limi- 
tations as  if  inserted  in  the  settlement  in  the  place  of  the  power, 
and  they  will  stand  thus :  to  A.  for  life,  remainder  to  his  unborn 
son  for  life,  remainder  to  the  sons  of  that  son  as  purchasers.  Now 
the  limitation  to  the  grandchildren  would  have  been  void  if  con- 
tained in  the  settlement ;  and  therefore  it  cannot  be  sustained  as 
a  due  execution  of  the  power. 

7.  But  it  is  important  in  these  cases  to  consider  whether  the 
power  was  created  hf  will  or  deed ;  this  speaks  from 

the  .*execution  of  it,  that  from  the  death  of  the  testator ;  [  *475  J 
so  that  in  the  case  of  a  power  created  by  will,  children 
born  in  the  testator's  life-time,  though  after  his  will,  stand  in  the 
same  situation  as  children  born  at  the  execution  of  the  deed  where 
the  power  is  created  by  deed.(»")  We  must  be  careful  not  to 
destroy  this  distinction  by  extending  it  to  an  instrument  executing 
a  power ;  for  whether  the  power  be  executed  by  deed  or  will,  the 
limitation,  in  regard  to  the  question'  of  perpetuity,  must  reoeive 
the  same  construction.  Tlie  point  of  inquiry  is  the  instrument 
creating,  and  not  the  instrument  executing,  the  power. 

8.  It  remains  to  observe,  that  a  power  may  be  given  to  a  person 
in  esse,  to  appoint  an  estate  amongst  his  grand-children,  or  more 
remote  issue  born  during  his  life ;  and  even  where  the  power  is 

'  given  generally ;  yet  if  he  only  appoint  to  such  as  are  living  at  his 
death  it  will  be  good.  (I)  (s)  There  is  no  objection  to  the  due 
execution  of  such  a  power  on  the  ground  of  perpetuity..  And  a 
power  to  appoint  to  "  issue,"  includes  all  issue,  however  remote, 
born  in  due  time.(<) 

9.  But  although  a  limitation  under  a  power  may  be  void,  as 
too  remote,  yet  where  the  power  is  executed  by  will,  the  courts 
will  construe  it  as  a  proper  will,  and  endeavour  to  put  such  a 
construction  on  the  limitation  as  will  bring  it  within  the  proper 
limits.     This  will  be  considered  hereafter,  (m) 

(r)  Duke  of  Devonshire  v.  Lord  G.  Cavendish,  4  Term  Rep.  741. 
•  («)  Hockley  v.  Mawbey,  1  Ves.  jan.  150;  Routledge  y.  Dorril,  2  Ves.  jun.  357. 
(i)  Hockley  v.  Mawbey,  ubi  sup. 
(«)  Vide  infra,  ch.  9. 
(I)  As  to  the  effect  of  an  appointment  to  those  born  afterwards,  vide  infra,  ch.  9.. 
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[  *476  ] 


*sECTio]sr  n. 


OP   THE   ESTATES   WHICH   MAT  BE   CREATED   TTNDBR   POWERS   W 

GENERAL. 


2.  Fee  may  pass  although  power  do  not 
contain  words  of  inheritance. 

4.  Wykham  t.  Wykham^  with  observa- 
tions. 

6.  Operation  of  1  Vict.  c.  26,  a.  28. 

7.  Power  to  dispose  authorizes  the   gfft 

of  a  fee. 
10.  So  if  the  words  are  in  such  manner 

andforrji. 
13.  Kenworthy  v.  Bate. 

15.  Estate  tail  in  objects  although  there 

is  a  power  to  appoint  to  them. 

16.  Portions  cannot  be  appointed  before 

they  are  wanted. 

17.  Unlimited  power  to  charge  authorizes 

a  gift  of  the  whole. 

18.  Power  to  grant  the  laud  authorizes  a 

charge  on  it. 

21 .  But  eqnitabje  execution  only. 

26.  Whether  a  rent-charge  may  be  ap- 
pointed under  the  words  estates  or 
interests. 


30.  Lease  for  years  bad  under  power  to 

lease  ^or  lives.  • 

-3"?.  So  of  jointures. 
3^4.  But  supported  in  equity. 
37.  Result. 
39.  Less  estate  may  be  given  under  power 

.   to  appoint  the  fee. 
42.  So  of  chattel  interests,  &c. 
44.  Power  for  term  absolute  or  on  livgs. 

47.  Power  to  grant  an  interest  in  posses- 

sion, a  reversion  bad. 

48.  Where  only  one  object  left,  determin- 

able interest  cannot  be  appointed. 

54.  Power  confined  to  di  vision  ceases  when 

only  one  object.         , 

55.  Unless  he  does  not  take  in  default  of 

appointment ; 
Boyle  V.  Bishop  of  Peterborough. 
57.  Keade  v.  Reade,  with  observations. 


1.  We  are  now  to  consider  the  construction  of  powers  in  gene- 
ral,(l)  wHch  may  be  arranged  under  three  heads,  viz. :  1.  What 
estates  may  be  created  under  powers  in  general :  2.  What  acts 
are  authorized  by  different  powers :  and,  3.  The  construction  of 
limitations  in  instruments  executing  power^ ;  reserving  the  con- 
sideration of  such  powers  as  appear  to  require  a  separate  discus- 
sion. And  first,  as  to  the  estates  which  may  be  created  under 
powers  in  general.    • 


(1 )  Powers  are  construed  liberally  in  equity,  in  furtherance  of  the  purpose  for 
which  they  were  created.  Wilson,  v.  Troup,  7  John.  Ch.  B.  25,  S.  C.  2  Cow.  195. 
Bank  v.  Beverly,  7  How.  S.  C.  Rep.  134,  147.  per  Baldwin,  J.  Wood  v.  Amory, 
1  Curtis  Rep.  419. 

In  construing  a  power,  the  intention  of  the  parties  is  to  govern,  if  compatible  with 
law;  but  in  general  that  intention  is  to  be  gathered  from  the  instrument  itself,  though. 
a  reference  may  sometimes  be  had  to  the  circumstances  under  which  it  was  given 
Capal  V.  McNillan,  8  Porter,  197.  Bartlett  y.  Sutherland,  25  Miss.  395.  Styer  t. 
Freas,  3  Harrjs,  339,  per  Gibson,  Ch.  J.  342. 
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*2,  Where  the  intention  is-  clear,  a  power  may  enable  [  *477  J 
the  disposition  of  a  fee,  although  no  words  of  inheri- 
tance are  used ;  as,  where  a  testator  gives  a  power  to  sell  lands, 
the  donee  may  sell  the  inheritance,  because  the  testator  gives  the 
same  power  he  himself  had.  (a;)  (1) 

3.  So  a  devise  to  a  wife  in  fee  absolutely  and  at  her  own  dis- 
posal, for  the  maintenance  for  herself  and  bringing  up  of  the 
testator's  children,  authorizes  her  to  sell  the  fee.  (3^) 

4.  In  Wykham  v.  Wykham,  where  by  a  power  in  a  will  the 
tenants  for  life  were  merely  authorized  to  appoint  the  estate  to 
trustees,  upon  trust  to  raise  a,  jointure  for  any  wife  they  might 
marry,  during  her  life  onlyjihQ  power  in  the  King's  Bench  was 
held  to  authorize  a  limitation  to  trustees  in  fee.  (z)  Upon  the 
same  case  the  Court  of  Common  Pleas  certified  that  the  appointr 
ment  was  void,  (a)  These  opinions  were  delivered  upon  cases 
directed  by  the  Court  of  Chancery.  If  either  opinion  was  right, 
a  recovery,  upon  the  validity  of  which  the  cause  depended,  was 
good — so  that  it  was  only  necessary  to  decide  that  there  was  no 
tertUum  quid.  Lord  Eldon  observed,  that  the  strong  inclination 
of  his  mind  was,  that  the  mode  of  executing  this  power,  which,  if 
the  devisee  had  merely  entered  into  a  covenant.  Equity  would 
have  decreed,  was  by  limiting  a  rent-charge  to  the  wife  by  way 
of  jointure,  which  were  the  very  words  of  the  power ;  securing 
that  rent-charge,  if  not  by  the  ordinary  power  of  entry  and  dis- 
tress, by  a  term,  vested  in  trustees  for  ninety-nine  years,  if  she  so  . 
long  live,  or  rather  not  expressly,  if  she  so  long  live,  but  with  a 
proviso  for  cesser  of  the  term  on  payment  of  the  jointure  during 
her  life,  and  all  the  arrears  due  at  her  death,  and  that  would  not 
have  gone  to  disturb  any  of  the  uses  after  meniioned. 

*5.  Notwithstanding  the  repeated    discussions,  the  [  *478  ] 
point  in  question  remained  unsettled.     The  objection 
to  the  construction  adopted  by  the  Court  of  King's  Bench  is,  that 
the  power  did  not  include  the  word  heirs,  and  the  trust  was  ex- 

(x)  Liefe  t.  Saltingstone,  1  Mod.  189,  infra. 

(y)  Wood  V.  Richardson;  Pratt  v.  Church,  4  Beav.  174.  177. 

(z)  Wykham  V.  Wykham,  11  East,  458. 

(a)  3  Taunt.  316. 


(1)  See  2  Story's  Eq.  Jur.  §§  1061,  1061  a,  1062,  1062  a,  1063,  1064,  1064.a, 
4th  Ed. 
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pressly  restrained  to  the  life  of  the  wife  ;  and '  their  construction 
authorized  any  one  tenant  for  life  in  possession  to  convert  the 
legal  remainders  over  into  equitable  estates,(I)  so  that  no  subse- 
quent tenant  for  life  could  raise  a  legal  jointure ;  and  besides, 
there  were  other  powers  which  would,  after  an  appointment  in 
fee  operate  only  in"  equity.     On  the  other  hand,  it  might  be  fairly 
said,  that  the  power  was  to  vest  the  property  in  trustees,  and  a 
larger  estate  than  for  the  life  of  the  lady  might  be  necessary,  in 
order  to  secure  the  arrears.     As  therefore  the  quantity  of  interest 
was  not  defined,  it  was  left  to  the  discretion  of  the  donee,  and  of 
course  an  estate  in  fee  created  by  him  would  not  affect  the  actual 
interests  of  the  other  parties  under  the  will.     The  power,  no 
doubt  was  large  enough  to  authorize  the  limitation  of  the  fee,  if 
such  was  the  intention;  and  if  it  was  confined  by  construction  to 
a  less  estate  not  depending  upon  the  option  of  the  donee,  it  might 
be  considered  doubtful  whether  he  was  at  liberty  to 
[  *479  ]  create  a  freehold,  or  only  a  *chattel  interest  in  trustees. 
The  opinion  of  the  Court  of  King's  Bench  might  there- 
fore have  been  supported  on  plausible  grounds.     Lord  Eldon's 
construction  is  not  free  from  objection,  for  it  is  simply  the  common 
mode  of  limiting  a  jointure  rent-charge  to  the  wife  herself,  with 
a  term  to  secure  it ;  but  the  power  expressed  no  such  thing,  but 
that  the  estate  might  be  appointed  to  trustees  upon  trust  to  raise 
.  the  jointure.     It  was  easier  to  say  with  the  Common  Pleas,  that 

(I)  This  of  course  would  be  the  operation  if  the  fee  passeil.  lu  the  argument  in  the 
King's  Bench,  (11  East,  476,)  Xe,  Blanc,  J.  observed,  upon  the  assumption  that  a 
life  estate  only  passed,  that  the  succeeding  tenants  for  life  in  possession  would  only 
take  equitable  estates  during  the  continuance  of  the  first  jointuring  trust  estate,  and 
that  broke  in  upon  a  great  part  of  the  argument  in  favour  of  an  estate  of  freehold,  as 
to  changing  the  nature  of  the  estates  which  the  testator  mennt  to  give  them  :  and 
Bayley,  J.,  observed  (11  East,  477,)  that  supposing  the  first  jointress  to  be  living 
,when  the  second  son  came  into  possession,  he  would  only  have  an  equitable  estate 
pur  autre  vie  in  the  surplus  of  the  rents  and  profits,  with  a  legal  estate  in  remainder, 
which  would  be  'a  different  estate  from  that  which  the  first  son  took.  These  observa- 
tions, although  perhaps  not  strictly  inaccurate,  may  tend  to  mislead.  The  effect  of 
the  preceding  estate  of  freehold,  if  such  an  estate  had  been  created,  would  have  been 
to  postpone  the  vesting  in  possession  of  the  estate  for  life  of  the  next  remainder-man  ; 
but  still  that  estate  would  have  been  a  vested  legal  remainder.  During  the  life  of  the 
jointress  the  remainder-man  would  have  had  an  equitable  right  to  the  residue  of  the 
rents  after  payment  of  the  jointure  rent-charge. 
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the  actual  execution  was  void,  than  to  point  out  what  would  be  a 
valid  appointment.  (I) 

6.  The  1  Vict.  c.  26,  which  provides  that  where  any  real  estate 
is  devised  to  any  person  without  arty  words  of  limitation,  such 
devise  shall  pass  the  fee-simple  or  other  the  whole  estate  or  inte- 
rest of  the  testator,  unless  a  contrary  intention  appear  by  the 
will,(6)  applies  to  gifts  under  powers  ;  but  it  does  not  apply  to 
the  creation  of  powers,  unless  they  are  created  by  viill;  and 
there,  as  general  devise  without  words  of  inheritance  will  pass 
the  fee,  it  may  well  be  held  to  give  the  power  over  the  fee  to  the 
person  in  whom  a  power  of  appointing  the  property  is  vested, 
although  the  power  itself  does  not  contain  words  of  inheritance, 
or  words  equivalent  to  them.  For  example :  A  gift  by  will  of  my 
house,  will  pass  the  fee  ;  therefore  a  gift  by  will  of  my  house  to 
such  persons  generally,  or  to  such  children  of  A.  as  B.  shall 
appoint,  will  give  the  power  to  B.  over  the  fee.  So  a  devise  of 
my  house  to  A.  to  the  use  in  such  persons  generally,  or  to  such 
children  of  A.  as  B.  shall  appoint,  will  give  the  fee  to  A.  to 
serve  the  power,  and  the  power  will  be  as  extensive  as  the  gift, 
and  consequently  enable  the  appointment  of  the  fee.  This  pro- 
vision should  be  kept  in  view  of  the  consideration  of  the  cases 
before  the  statute,  upona  power  authorizing  the  appointment  of 
the  fee,  which  we  are  now  to  consider,  (c) 

*7.  A  general  power  to  dispose  of  an  estate  in  favour  [  *480  J 
of  a  particular  object  will  authorize  the  limitation  of  a 
fee,  although  no  words  of  inheritance  are  contained  in  the  power. 
This  was  decided  in  the  26  Car.  2,  in  a  case  which  underwent 
great  consideration. («£)  The  devise  was  to  the  testator's  wife 
for  life,  "  and  by  her  to  be  disposed  of  to  such  of  my  children  as 
she  shall  think  fit."  It  was  agreed  that  the  wife  took  for  life 
only,  and  that  the  power  to  dispose  did  not  relate  to  her  life- 
estate  ;  but  the  question  remained  as  to  what  estate  the  wife  was' 
authorized  to  limit  to  the  children.  Upon  the  second  argument, 
Vaughan,  Chief  Justice,  and  Atkins,  seemed  to  incline  that  she 

(A)  Sect.  28. 

(c)  H.  Sugd.  Wills,  89. 

(d)  Liefe  v.  Saltingstone,  1  Mod.  189;  1  Freem.  149.  163.  176;  2  Lev,  104;  Cart. 
232;  and  see  Anon.  2  Kel.  Cha.  Ca.  6. 

(I)  See  some  opinions  upon  this  case,  Appendix  No.  15. 

44* 
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should  have  power  to  dispose  of  an  estate  for  life  only,  because, 
if  the  testator  had  said,  /  dispose  of  it  to  my  son,  it  would  have 
been  but  an  estate  for  life.  But  Windham  and  Ellis  held  other- 
wise, as  there  was  a  difference  between  a  devise  of  an  interest 
and  a  power ;  and  they  granted,  that  if  the  testator  had  said,  I 
dispose  of  it  to  my  son,  it  would  have,  been  but  for  life  ;  but  here 
the  testator  gives  a  power  to  dispose,  which  seems  to  imply  such 
a  power  as  he  himself  had,  which  was  to  dispose  of  the  fee.(I)(e) 
After  another  argument,  Atkins  cWe  over  to  the  opinion  of 
Windham  and  Ellis,  and  they  three  pronounced  judgment  in 
favour  of  the  power  enabling  a  limitation  of  the  fee.  But 
Vaughan,  Chief  Justice,  dissented  from  his  brothers,  on  the 
ground  that  the  wife  was  merely  to  nominate  what  person  should 
take  by  the  will,  the  plain  signification  of  which  was,  "  I  bequeath 
the  estate  to  such  of  my  children  as  my  wife  shall  thiak  fit,  at 
her  disposal ;"  and  by  this  way  the  children  would  take  it  ex- 
pressly by  the  gift  of  the  testator ;  and  the  words  (at 
'[  *481  ]  her  *disposal)  are  with  relation  to  the  children,  and 
not  to  the  estate :  and  when  she  hath  disposed  of  it  to 
any  child,  that  child  shall  have  but  an  estate  for  life.  But  he 
added  (with  some  want  of  decorum)  subirascens,  sententia 
mumeramiur  non  ponder antur.  4 

8.  In  Leonard  Lovie's  case(/)  the  uses  of  a  feoffment  were 
•declared  to  be  to  the  use  of  the  settlor  for  life,  with  power  to 
make  leases,  and  then  to  the  use  of  the  performance  of  his  will, 
and  to  the  use  of  such  person  and  persons  to  whom  he  should  de- 
vise any  estate  or  estates  in  the  premises ;  and  it  was  holden, 
that  without  question  he  might  devise  the  land  to  any  person  in 
tail  or  fee. 

9.  In  Tomlinson  v.  Dighton,  so  often  quoted,(g-)  where  the  de- 
vise was  to  the  testator's  wife  for  Hfe,  then  to  dispose  of  accord- 
ing to  her  pleasure,  provided  it  were  to  some  one  of  the  testator's 
children,  and  she  appointed  to  one  child  in  taJl,  with  remainder 
to  the  other  in  fee,  no  doubt  was  entertained"  upon  this  point,,  but 
the  principal  question  was,  whether  the  wife  took  the  fee  or  a 

(c)  See  1  Freem.  164.  (/)  10  Rep.  78.  (g)  1  P.  Wma.  149. 

(I)  Levinz  states,  from  the  relation  of  a  friend,  that  Vaughan  and  Atkins  were  in 
favour  of  a  fee,  and  Windham  and  Ellis  contra;  but  he  was  misinformed.  2  Lev. 
104,  nom.  Sir  Bichard  Saltonstall's  case. 
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life-estate  with  a  power  ;  and  Parker,  C.  J.  delivered  the  opinion 
of  the  Court  upon  this  question,  that  they  were  all  of  opinion  thajt 
she  had  but  an  estate  for  life,  with  a  power  of  disposing  of  the 
inheritance. 

10.  And  in  a  recent  case  in  the  Court  of  King's  Bench,(A)  the 
testator,  after  an  estate  for  life  to  his  grand-daughter,  gave  the 
estate  to  the  lawful  issue  of  her  body  in  such  parts,  shares,  and 
proportions,  manner  and  form,  as  she  could  appoint,  and  in  de- 
fault of  appointment  to  the  children  (as  the  Court  determined) 
in  fe.e.  Lord  EUenborough,  in  delivering  the  judgment  of  the 
Court,  said  that  this  power,  in  the  course  of  the  argument,  was  said, 
but  not  much  pressed,  to  be  only  a  power  to  appoint  to  her  chil- 
dren in  tail ;  and  if  that  were  so,  it  would  furnish  an  inference  that 
the  limitations  which  were  to  take  place  in  default  of  appointment' 
were  intended  to  be  of  the  same  nature.  But  the  Court , 
•thought  that  this  devise  gave  a  power  to  appoint  in  fee ;  [  *482  ] 
for  admitting  that  there  might  be  ground  to  contend 

that  the  power  was  only  to  appoint  in  tail,  if  the  power  of  ap- 
pointment had  only  been  "  to  the  use  of  her  lawful  issue,  in  such 
parts,  shares,  and  proportions  as  she  should  direct,"  (upon  which 
it  was  not  to  be  understood  that  they  gave  any  opinion,) (i)  yet 
when  the  words  "  manner  and  form"  were'  added,  there  could  be 
no  doubt  but  that  in  order  to  give  them  some  effect  (and  every 
word,  if  it  could,  ought  to  be  made  to  operate,)  something  more 
must  be  understood  than  merely  a  power  of  unequal  division  of  an 
estate  to  be  limited  in  a  certain  course  of  descent :  and  if  they 
did  mean  anything  beyond  a  power  of  division,  they  must  import 
a  power  of  determining  the  nature  and  quantity  of  the  estate  the 
issue  should  take  :  and  if  so,  the  mother  might  appoint  estates  in 
fee  to  all  or  any  of  her  children. 

11.  In  a  case  before  Sir  W.  Grant,  Master  of  the  Eolis(A;)  the 
testator,  after  devising  an  estate  to  his  wife  for  life,  gave  it "  unto 
and  amongst  all  an^  every  our  children,  in  such  marmer  and  in. 
such  proportions  as  she  shall  appoint."  He  then  empowered  his 
wife  to  sell  the  estates,  and  to  lay  out  the  money,  and  receive  the 
interest  for  life ;  and  after  her  decease  he  directed  and  appointed 

(A)  Eex  V.  the  Marquis  of  Stafford,  7  East,  531. 
(i)  See  Phelps  v.  Hay,  MS.  App.  No.  15. 
(ft)  Casterton  v,  Sutherland,  9  Ves.  jun.  445. 
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the  same,  both  principal  and  interest,  to  be  paid  "  to  and  among 
our  children  in  such  proportions  as  aforesaid."  The  widow  made 
no  appointment.  The  Master  of  the  Rolls  said,  that  though  in 
the  devise  of  the  lands  in  the  first  part  of  the  will  there  were  no 
words  of  inheritance,  yet  in  the  subsequent  part,  the  testator  giv- 
ing his  wife  power  to  sell  the  estate,  and  appointing  the  money, 
both  principal  and  interest,  among  the  children,  as  the  testator 
could  not  be  supposed  to  intend  to  give  them  a  larger  interest  in 
that  part  than  in  the  former,  they  took  several  estates  of  inherits 
ance. 

12.  It  should  seem,  therefore,  that  the  Master  of  the 
[  *483  ]  Rolls  *thought  the  power  did  not  authorize  a  limitation 
of  the  fee ;  but  he  was  not  called  upon  to  deliver  an 
opinion  on  the  point.  Upon  the  authority  of  Liefe  v.  Saltingstone, 
and  the  opinion  of  the  Court  of  King's  Bench  in  the  Marquis  of 
.  Stafford's  case,  he  would  perhaps  have  been  of  opinion  that  a  fee 
might  be  limited,  had  it  been  necessary  to  decide  the  question. 
For  in  all  these  cases  it  is  quite  clear  that  the  testator  means  the 
fee  to  pass  ;  and  the  word  manner,  or  any  word  of  the  like  effect 
may  well  be  construed  in  favour  of  the  intention  to  mean,  in  such 
mode,  as  to  the  quantity  of  estdte  to  be  given,  as  the  donee  shall 
think  fit.  The  case  of  Liefe  v.  Saltingstone  has  been  entirely 
overlooked  in  the  modern  cases,  although  it  is  a  most  important 
authority  in  favour  of»that  construction  which  all  mankind  must 
wish  to  prevail — a  construction  that  effectuates  the  testator's 
intention.  (Z) 

13.  In  Ken  worthy  V.  Bate(m),  according  to  the  report,  an 
estate  was  settled  by  deed  to  the  use  of  such  child  or  children  of 
A.  as  he  should  appoint,  and  Sir  W.  Grant  said  he  might  give  the 
fee-simple  to  any  one  of  the  children.  The  want  of  further  words, 
Mr.  Sanders  thought,  rendered  this  doubtful,  (w)  The  report 
states  the  settlement  shortly,  and  the  point  was  not  raised  in  the 
case ;  but  the  report  agrees  with  the  register's  book.  The  words 
there  are  "  to  the  use  of  such  child  and  children  of,  &c.  begotten 
or  to  be  begotten  as  he  should  by  his  will,  &c.  direct,  limit  and 
appoint."     But  the  limitations,  in  default  of  appointment,  were  to 

{V)  And  see  now  1  Viot.  c.  26,  supra,  pi.  6. 
(m)  6  Ves.  jun.  193. 
(n)  Uses,  Tol.  1,  115,  n. 
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the  sons  in  tail,  and  the  context  therefore  might  be  considered  to 
show  an  intent  to  vest  the  inheritance  in  the  children.  It  is, 
however,  possible  that  the  settlement  did  contain  further  words, 
although  they  are  not  mentioned  in  the  report  or  the  Register's 
book.(o)  ' 

14.  In  a  later  case,  where  upon  a  petition  the  estate 

was  *limited'  by  deed  and  fine,  after  an  estate  for  life,  [  *484  ] 
to  the  use  of  such  child  or  children  as  Tvas  or  should 
be  begotten  by  the  husband  on  the  wife  for  ever,  subject  never- 
theless to  such  divisions,  directions,  orders  and  appointments  as 
the  husband  should  think  fit  to  direct  and  appoint,  the  Court  held 
that  the  words  "  subject  to  such  directions,"  &c.  would  clearly 
authorize  him  to  appoint  an  estate  in  fee  simple,  unless  controlled 
by  the  context,  which  they  thought  it  was  not.(p)  With  refer- 
ence to  the  remark  in  the  text  of  this  work  upon  Kenworthy  v. 
Bate,  the  Court  observed  that  there  was  some  difficulty  in  saying 
that  such  an  intent  could  be  collected  from  the  context,  as  an 
estate  tail  differs  from  an  estate  in  fee ;  and  the  Master  of  the 
Rolls  must  have  founded  his  opinion  on  the  general  effect  of  the 
word  "  appointment,"  without  any  words  of  qualification.  I  may 
remark  that  the  observation  in  the  text  was  founded  not  upon  the 
similarity  between  an  estate  in  fee  and  an  estate  tail,  but  upon  the 
intention  to  give  an  inheritance  to  the  children  in  default  of  ap- 
pointment ;  from  which  a  legitimate  inference  might  have  been 
drawn  by  the  Master  of  the  Rolls,  that  an  estate  of  inheritance 
might  have  been  given  by  an  appointment ;  and  if  so,  then  un- 
doubtedly the  power  would  have  authorized  the  appointment  of 
the  fee,  and  of  course  of  a  less  estate.     • 

15.  Where  there  is  a  limitation  which  would,  standing  by  itself, 
vest  an  estate  tg,il  in  the  person  whose  issue  is  to  take,  it  will 
equally  have  that  operation  although  the  limitation  be  to  the  heirs 
of  the  body,  in  such  shares  and  proportions,  &c.  as  he  himself 
shall  appoint,  (g) 

16.  We  shall  hereafter  see(r)  that  where  portions  are  to  be 

(o)  Reg.  Lib.  A.  1801,  fol.  1000. 

(p)  Doe  T.  Jackson,  1  Mood.  &  Rob.  5.53.    See  this  case  considered,  infra.        . 
{q)  Doe  T.  Jesson,  5  Mau.  &  Selw.  95  ;   2  Bligh,  1 ;  Doe  t.  Goldsmith,  7  Taunt. 
209;  2  Marsh.  517. 
(»•)  Infra,  Cb.  15. 
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raised  at  suclj  times  as  the  father  shall  direct,  and  he  appoint  a 
present  interest  to  a  daughter  under  age  not  requiring 
[  *485  j  *a  portion  raisable  immediately,  such  an  appointment 
is  against  the  nature  of  the  power. 
17.  It  has  been  ruled,  that  in  equity  an  unlimited  power  to 
charge  an  estate  will  authorise  a  disposition  of  the  estate  itself, 
in  trust  to  sell  and  divide  the  money  amongst  the  objects.  This 
was  decided  by  Lord  Rosslyn  in  Long  v.  Long,(s)  where  the  es- 
tate was  limited  to  the  father  for  me,  reriiainder  to  the  wife  and 
issue  in  strict  settlement ;  and  power  was  given  to  the  father,  in 
case  there  were  any  younger  children,  to  charge  the  estate  with 
the  payment  "  of  such  sum  or  sums  of  money,"  for- the  benefit  of 
the  children  as  he  should  think  fit.  By  his  will  he  directed  the 
estate  tp  be  sold,  and  gave  the  money  amongst  his  children,  .giving 
the  eldest  son  a  very  small  portion.  The  bill,  was  filed  for  sale 
of  the  estate,  and  the  Chancellor  stopped  the  argument  and 
treated  the  point  as  clear.  This  appointment  he  said,  was  in  sub- 
stance exactly  what  he  had  a  right  to  do.  The  late  Master  of 
the  Rolls,  addressing  himself  to  this  judgment,  said,  that  it 
determines  this,  that  to  enable  a  person  to  sell  land  it  is  not 
necessary  to  have  that  authority  given  to  him.(<)  The  terms  of 
the  settlement  in  Long  v.  Long,  jgave  room  in  a  peculiar  degree 
for  that  implication  ;  for  it  might  be  contended  that  was  only  a 
power  to  charge  ;  and  the  estate  was  to  be  in  possession  of  the 
eldest  son.  Of  necessity  it  was  to  be  implied  that  the  estate  was 
to  be  permitted  to  remain  iii  the  eldest  son,  to  bear  the  charge  ; 
and  therefore  nothing  but  a  charge  could  be  intended.  But  it 
was  held,  that  as  there  was  nothing  to  restrain  him  in  the  amount, 
ai^d  he  might  have  charged  the  utmost  value,  he  had  done  only 
what  was  equivalent  to  that.  It  was  supposed  the,  eldest  son  had 
all  he  was  entitled  to,  if  he  had  in  money  all  he  could  have  claim- 
ed in  land.(M) 
[  *486  ]  *18.  The  converse  of  the  decision  in  Long  v.  Long, 
viz.  that  a  power  to  grant  the  land  enables  a  charge  of 

(s)  5  Ves.  Jan.  445;. Reg.  Lib.  B.' 1799,  fo.  1023.  The  plaintiffs  insisteJ,  that 
nnder  the  power  the  whole  value  of  the  estate  might  be  appointed  so  as  totally  to  ex- 
clude the  eldest  son. 

(0  See  6  Ves.  Jun.  797;  1  Ves.  &  Bea.  473. 

{«)  Vide  infra. 
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a  sum  of  money  on  the  land,  has  also  been  decided.  This  was 
determined"  by  Lord  Hardwicke  in  the  case  of  Roberts  t. 
Dixall,,(a;)  where  a  father  had  a  power  to  appoint  and  divide  the 
estate  among  his  younger  children  in  such  proportions  as  he 
should  think  proper.  The  father  intending  to  exercise  his  power, 
gave  a  gross  sum  to  the  younger  child,  and  charged  it  on  the  es- 
tate, and  Lord  Hardwicke  decreed  that  the  power,  was  in  sub- 
stance well  executed.  It  was  true,  he  said,  that  the  direct  terms 
of  the  power  were  not  pursued,  but  the  intent  and  design  of  it 
were.  It  was  admitted  that  the  father  might  have  appointed  part 
of  the  estate  to  be  sold,  arid  the  money  raised  by  such  sale ;  and 
what  was  done  was  exactly  the  same  thing ;  the  Court  might 
order  a  sale.  It  was  the  same  to  the  heir  or  remainderman 
which  way  the  child  was  to  be  provided  for,  only  that  giving  a 
portion  of  the  estate  might  be  a  mean  to  tear  it  to  pieces,  whereas 
now  the  estate  would  be  kept  entire  ;  and  it  was  better  for  the 
daughter,  and  perhaps  thought  so  by  the  testator,  that  she  should 
have  a  sum  of  money,  than  a  small  estate  ;  and  though  the  will 
might  not  enure  as  a  good  execution .  of  the  power  in  strictness^ 
yet  within  the  meaning  and  design  of  it,  it  was  a  good  charge  for 
the  young  lady's  benefit. 

19.  And  such  an  intention  can,always  be  well  executed  at  law 
in  such  cases.  For  the  estate  may  be  limited  to  the  child  for 
whom  a  portion  is  intended,  sui^iject  to  redemption  by  the  child  to 
whom  the  fee  is  appointed,  and  the  fee  may  be  actually  appointed 
to  such  child  in  fee,  in  remainder  expectant  upon  the  term.  And 
this  is  the  common  practice. 

20.  The  case  put  by  Lord  Hardwicfce  in  the  pre- 
ceding *decree,  as  admitted  in  argument,  occurred  in  [  *487  J 
specie  in  the  late  case  of  Kenworthy  v.  Bate.(y)     The 

father  had  an  exclusive  power  of  appointing  to  any  of  his  children. 
He  gave  the  estate  to  trustees  to  sell,  and  divide  the  money  among 
his  children.  The  Master  of  the  Rolls  treated  this  case  as 
infinitely  less  strong  than  Long  v.  Long,  which,  as  we  have  seen 
was  a  direct  determination  that  a  power  to  charge  includes  a 
power  to  sell ;  and  the  learned  judge  thought  it  followed  that  a 

(a;).  2  Eq.  Ca.  Abr.  668,  pi.  19;  S.  C.  Appendix,  No.  16.  The  facta  and  decree 
stated  from  Lib.  Keg.;  Palmer  v.  Wheeler,  2  Ball  &  Beatty,  18;  TroUope  V.  Linton, 
1  Sim.  &  Stu  477. 

(y)  5  Ves.  Jun.  793.    See  1  Ves.  &  Fea.  78;  BaHy  v.  Lloyd,  5  Kusg.  830. 
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power  to  give  includes  a  power  to  sell,  for  the  purpose  of  giving 
the  money  instead  of  the  land. 

21.  The  principle  of  the  late  decisions  .has  been  extended  in 
practice  ;  and  some  gentlemen  treat  the  case  of  Kenworthy  and 
Bate  as  a  decision  that  the  power  was  legally  executed.  It  cannot 
be  discovered  from  the  decree  what  the  meaning  of  the  Court  on 
this  head  really  was.  The  decree  merely  declares  the  power  to 
be  well  executed,  and  orders  a  sale,  in  which  all  proper  parties 
were  to  join.(2:)  We  shall  see,  iJfewever,  that  even  in  such  a  case 
as  Thwaytes  and  Dye,  which  we  shall  presently  notice,  the  execu- 
tion was  deemed  equitable  only ;  and  Lord  Hardwicke  admitted, 
that  in  Roberts  v.  Dixall,  the  power  was  not  legally  executed.  Of 
course  in  Long  v.  Long,  the  execution  was  deemed  valid  in  equity 
only,  (a)  In  most  of  these  cases  it  may  well  be  held  that  -the 
power  is  substantially  executed ;  but  consistently  with  the  estab- 
lished rules  on  the  construction  of  powers  at  law,  it  could  not  be 
determined  that  a  power  to  charge  includes  a  power  to  give  the 
estate  itself,  or  that  a  power  to  give  the  estate  to  one  enables  a 
gift  of  it  to  another  to  sell  for  his  benefit.  The  trustee  in  that 
case  is  not  an  object  of  the  power,  and  the  courts  of  -law  would 
not  advert  to  the  trust.  The  party  not  being  an  object 
[  *488  ]  of  the  power  is  *of  itself  a  sufficient  objection  to  the 
execution  at  law ;  for  in  Hervey  and  Hervey,  under  a 
power  of  jointuring,  Lord  Hardwicke  considered  it  clear  that  no 
conveyance  could  be  pursuant  to  the  power,  but  what  was  to  the 
wife  herself  only.  (6)  Nor  is  the  case  of  Peters  v.  Masham, 
which  will  be  hereafter  stated,  an  authority  against  this  rule ;  for 
there  it  was  considered  tljat  the  donee  had  only  to  select  the  land, 
and  not  to  limit  the  estate,  (c)  These,  therefore,  cannot  be  con- 
sidered as  cases  of  legal  executions.  To  make  them  so,  a  power 
to  give  the  estate  to  A.  must  be  read  as  if  it  authorized  a  gift  to 
any  other  person  for  hi^  benefit.  Even  in  cases  like  Thwaytes  v. 
Dye,  and  Browne  v.  T^lor,  to  which  we  shall  presently  refer,  a 
court  of  equity  could  scarcely  hold  the  power  legally  executed, 

(2)  Reg.  Lib.  A.  1801,  fol.  1000. 

(a)  See  Reg.  Lib.  B.  1799,  fol.  1023.    The  eldest  son  was  directed  to  join  in  the 
conveyance  when  of  age;  and  see  Jenkins  v.  Keymis,  supra, 

(6)  1  Atk.  563,  564;  and  see  Ambl.  841;  Hogg  v.  Hog^,  1  Hay  &  Jon.  39. 
(c)  Fitz.  156;  Fortes.  339;  a  common  law  authority. 
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without  the  last  case  having  been  first  over-ruled  in  a  court  of 
law. 

22.  So  in  Lord  Trimlestown  v.  Kemmis,(c?)  in  a  strict  settle- 
ment, there  was  a  power  to  the  tenant  for  life  to  make  "  such 
jointure  or  provision  for  younger  children"  as  the  trustees  should 
approve  of.  By  a  deed  the  tenant  for  life,  with  the  proper  appro- 
bation, granted  part  of  the  settled  estates  to  trustees  and  their 
heirs  during  the  life  of  his  wife,  and  if  the  lands  came  short  of 
her  jointure,  to  have  it  out  of  the  rest  of  the  settled  estates :  To 
hold  to  the  trustees  during  the  life  of  the  wife  to  the  use  of  her 
and  her  assigns  for  her  life,  for  securing  to  her  a  jointure  of  400/. 
per  annum  if  issue  male,  and  for  want  of  such  issue  a  jointure  of 
700/.  per  annum.  It  was  held  at  law  that  the  power  was  to  make 
a  legg,l  jointure,  and  the  appointment  did  not  give  any  estate  to 
the  alleged  jointress,  but  gave  it  to  the  trustees,  through  whose 
instrumentality  she  was  to  derive  the  benefit  intended  for  her,  and 
therefore  the  deed  was  a  defective  execution  of  the  power. 

*23.  In  Churchman  v.  Harvey,(e)  where  the  power  [  *489  ] 
was  to  limit  the  estate  unto  or  to. the  use  of  any  woman 
the  donee  should  marry,  for  her  life  for  her  jointure,  and  the 
donee  appointed  the  estate  to  trustees  for  ninety-nine  years,  if  his 
wife  should  so  long  live',  the  power  was  held  badly  executed  at 
law  in  substance  ;  but  Willes,  Lord  Commissioner,  observed,  that 
a  conveyance  to  trustees  for  the  benefit  of  the  wife  was  not  a  legal 
execution  of  the  power.  Wilmot,  Lord  Commissioner,  said,  that 
all  these  po\«ers  must  operate  as  a  declaration  of  the  use,  and 
always  as  if  the  limitation  had  been  in  the  original  deed.  It  can- 
not be  appointed  to  a  stranger,  because  there  cannot  be  a  limita- 
tion of  a  use  upon  a  use. 

24.  But  this,  we  must  bear  in  mind,  does  not  apply  to  common 
law  authorities. (/) 

25.  In  TroUope  v.  Linton,(g')  where  the  point  did  not  call  for 
a  decision,  as  the  power  was  merely  an  equitable  one,  and  it  is 
not  doubted  that  such  an  execution  is  good  in  equity.  Sir'  John 
Leach,  V.  0.  is  reported  to  have  been  of  opinion  that  creating  a 

(d)  1  Jebb  &  Sym.  587;  see  9  Cla.  &  Fin.  749. 

(c)  1  Ambl.  339;  App.  1,  p.  824,  to  Blunt's  edition,  2d  yol. 

(/)  Supra,  p.  239. 

{g)  1  Sim.  &  Stu.  477. 
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term  of  500  years  ia  trustees,  to  raise  portions  for  children,  was 
a  good  legal  exercise  of  a  power  of  appointing  to  the  children  for 
such  estate  or  estates,  in  such  parts,  'shares,  and  proportions,  and 
in  such  manner  and  form,  as  the  appointor  should  think  fit,  and 
that  the  words  "  manner  and  form"  enabled  him  to  give  equitable 
estates  to  his  children.  (1) 

26.  In  a  case  of  frequent  reference,  prior  in  point  of  time  even 
to  the  case  of  Roberts  and  Dixall,  under  a  power  to  appoint  to 
children, /oj-  sudi  estate  and  estates^  [or  in  such  shares  and  pro- 
portions^ as  the  parent  should  think  fit,  he  limited  a  rent-charge 
to  his  youngest  son  and  the  heirs  of  his  body,  and  in  default  of 

such  issue  he  charged  the  estate,  which  would  then  go 
[  *490  ]  to  his  eldest  son  under  the  settlement,  *with  portions 

for  his  daughters,  (/t)  The  execution  of  the  power  was 
-resisted  by  the  eldest  son.  The  testator  might,  it  was  said,  have 
distributed  the  land  amongst  his  younger  children  in  what  pro- 
portions he  thought  fit,  but  had  not  power  to  devise  a  rent-charge, 
or  sums  of  money ;  but  the  Court  overruled  this  plea  to  the 
daughter's  bill  for  their  portions,  and  the  decree  was  af&rmed  in 
the  House  of  Lords. 

27.  But  it  has  been  determined  at  law,  by  three  Judges  against 
one,  that  a  limitation  to  the  use  of  such  persons  as  A.  should 
appoint, /or  such  interests,  or  otherwise,  as  he  should  specify,  did 
not  authorize  a  limitation  of  a  renl^charge,  but  a  disposition  of 
the  estate  of  the  land  only.(i) 

(7i)  Thwaytcs  v.Bye,  2  Vern.  80,  Raithby's  ed.;  3  Cha.  Ca.  69.    See  Ambl.  393, 
(i)  Browne  v.  Taylor,  Cro.  Car.  38;  and  see  Lord  Arundel  v.  Earl  of  Pembroke, 
Dy.  263.*  •  , 

(1)  Where  a  testator,  by  a  will  made  in  1815,  devised  his  real  estate  to  his  three 
grand-children,  directing  that  it  should  not  be  sold  or  alienated,  but  that  his  execu' 
tors  should  from  time  to  time,  lease  or  rent  it,  on  such  terms  and  for  such  rent  as 
they  might  deem  most  advantageous  to  the  heirs,  keep  certain  portions  of  it  in  repair, 
and  pay  the  rents  and  profits  annually  to  the  heirs,  in  equal  proportion  ;  held,  an 
active  trust,  and  that  the  executors  took  the  legal  estate  during  the  lives  of  the  grand' 
children. 

The  duty  imposed  upon  executors  by  such  a  -will  is  not  a  mere  leasing  power. 
When  something  is  to  be  done  by  them,  which  makes  it  necessary  that  they  should 
have  the  legal  estate,  such  as  the  payment  of  rents  and  profits  over  to  another's 
separate  use,  or  any  power  of  management,  they  take  the  legal  estate.  Brewster  v. 
Striker,  1  E.  D.  Smith's  Rep.  321. 
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28.  In  the  Earl  of  Bath's  case,  Mr.  Baron  Powell,  addressing 
himself  to  the  case  of  Thwaytes  and  Dye,  said  that  one  great 
question  was,  whether,  the  power  being  to  limit  estate  or'  estates, 
he  might  limit  a  rent  out  of  those  lands :  It  was  held,  in  equity, 
he  might,  and  truly  he  thought  that  he  might  at  law.  There  was,' 
he  confessed,  an  opinion  against  it  in  the  case  of  Browne  v.  Taylor, 
where  there  were  three  Judges  against  one ;  but  really  he  thought 
it  was  good  in  law.(A:) 

29.  Prom  the  present  temper  of  the  courts,  there  seems  no 
reason  to  doubt  that  in  a  case  like  Thwaytes  v.  Dye  it  would, 
agreeably  to  the  opinion  of  Mr.  Baron  Powell,  be  determined  that 
a  rent-charge  might  be  limited  even  at  law.  There  is  no  magic 
in  words.  "  Estate  or  estates'^  mean  quantity  of  interest,  and  a 
rent-charge  is  clearly  a  portion  of  the  entire  interest  in  the  land. 
Such  a  determination,  therefore,  would  be  authorized,  as  well  by 
the  spirit  as  the*  words  of  the  power.  In  Browne  v.  Taylor  the 
words  were  strongly  in  favour  of  the  power  to  limit  a 

rent,  and  Croke,  Justice,  "was  of  that  opinion.   It  seems  [  *491  ] 
clear  that  in  a  similar  case  the  courts  would,  at  this  day, 
decide  that  a  legal  rent  might  be  limited  under  the  power. 

30.  In  Whitlock's  case(/)  it  was  laid  down,  and  agreed  to  by 
the  whole  Court,  that  under  a  power  to  make  an  estate  for  three 
lives  the  donee  cannot  make  a  lease  for  ninety-nine  years,  deter- 
minable upon  three  lives. 

31.  But  in  that  case  a  distinction  was  taken  between  such  a 
particular  power  af&rmative  and  a  general  power  restrained  with 
a  negative,  as  a  power  generally  to  make  leases,  with  a  proviso 
that  they  should  not  exceed  three  ^ves  or  twenty-one  .years ; 
under  which  it  was  determined  that  he  might  make  a  lease  for 
ninety-nine  years  determinable  on  three  lives,  because  the  power 
was  absolute  and  indefinite ;  and  the  proviso  of  correction  is  add- 
ed, that  the  lease  shall  not  exceed  three  lives  or  twenty-one  years, 
which  clause  is  negative,  and  qualifies  the  generality  of  the  first 
proviso ;  and  a  lease  for  ninety-nine  years,  determinable  on  three 
lives,  does  not  exceed  three  lives,  although  in  truth  it  is  not  a 
lease  for  lives. 

32.  The  first  resolution  in  Whitlock's  case  appears  to  have 

(fc)  And  see  Middleton  v.  Pryor,  Ambl.  393. 

(Z)  8  Bep.  69  b;  S.  C.  1  Brownl.  169,  nom.  Chappel  v.  Whitlock. 
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been  much  debated  in  a  case  called  Rattle  v.  Popliam,(m)  where, 
under  a  power  to  a  tenant  for  life  in  a  marriage  settlement,  to 
limit  the  estate  to  any  woman  he  should  marry,  for  her  life,  by 
way  of  jointure,  and  in  bar  of  dower,  he  made  a  lease  for  ninety- 
nine  years,  determihable  on  the  death  of  his  wife ;  and  it  was 
determined  in  the  Court  of  King's  Bench,  whilst  Lord  Hardwicke 
was  Chief,  that  however  she  might  be  entitled  to  relief  in  a  court 
of  equity,  it  could  never  be  said  to  be  an  execution  of  the  power ; 
for  the  estates  are  very  different,  »ne  being  a  freehold,  and  the 
other  a  chattel,  and  the  freehold  in  her  being  a  qualification  to 
any  future  husband  to  be  a  member  of  parliament,  kill 
[  *492  ]  game,  &c.  But  *if  the  power  had  been  general  to  pro- 
vide for  a  wife  so  as  that  he  did  not  make  a  greater 
estate  than  for  life,  because  an  estate  for  years  determinable  on  a 
life  is  a  less  estate,  siich  an  estate  might  have  been  raised  by  vir- 
tue of  the  latter  power,  which  authorizes  the  creation  of  any  estate 
that  is  not  greater  than  an  estate  for  life.(w)  And  the  Court 
'founded  their  decision  on  Whitlock's  case,  and  treated  it  as  a 
very  plain  case. 

33.  The  point  was  again  ruled  the  same  way  in  Churchman  v. 
Harvey, (o)  where  the  power  was  to  limit  the  estate  unto  or  to 
the  use  of  any  woman  he  should  marry,  for  her  life,  for  her  join- 
ture. The  donee  of  the  power  appointed  the  property  to  trustees 
for  ninety-nine  years,  for  a  jointure  for  his  wife,  if  she  should  so 
long  live ;  and  it  was  heldto  be  badly  executed  at  law,  although 
entitled,  to  support  in  equity.  Rattle  and  Pophaim  was  professed 
to  be  followed,  and  an  additional  reason  was  given  why  an  estate 
of  freehold  was  required  to  be  in  the  wife,  viz.  to  prevent  the  next 
in  remainder  suffering  a  common  recovery  during  her  life. 

34.  In  a  case  before  Lord  Mansfield,  he  said,  that  in  the  case 
of  Rattle  V.  Popham  the  Court  thought  themselves  bound  by 
Whitlock's  case,  and  held  the  lease  not  to  be  warranted  by  the 
power.  The  widow  brought  her  bill  in  the  Court  of  Chancery ; 
and  Lord  Talbot,  arguing  from  the  same  premises,  the  power  and 
the  lease,  without  any  other  circumstance,  held  the  lease  to  be 

(m)  Str.  992;  Cunn.  102;  and  see  2  Ves.  644;  and  see  accordingly  Churchman  t. 
Harvey,  Amb.  335,  the  same  point  decided, 
(ra)  See  10  East,  181. 
(o)  Ambl.  335,  and  Blunt's  edit.  App.  I. 
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warranted  by  the  power.  He  said  it  was  not  a  defective,  but  a 
blundering  execution ;  and  he  decreed  the  defendant  to  pay  all 
the  costs,  both  at  law  and  in  equity. (j?) 

35.  Lord  Mansfield  adduced  this  decision  of  Lord  Talbot's  in 
support  of  his  favourite  doctrine,  that  whatever  was  an  equitablei, 
ought  to  be  deemed  a  legal  execution  of  a  power.  In  a  late  case 
before  Lord  Redesdale,  in  which  he  combated  this  doc- 
trine, *he  said,  that  if  Lord  Mansfield  found  fault  with  [  *493  ] 
the  decision  in  the  case  of  Rattle  v.  Popham,  as  he  was 
represented  to  have  done,  he .  (Lord  Redesdale)  thought,  with 
deference,  that  there  was  no  ground  for  the  remark  ;((7)  and  Lord 
Eldon  agreed  with  Lord  Redesdale  ;(r)  and  indeed  notwithstand- 
ing Lord  Mansfield's  assertion,  it  appears,  from  a  manuscript  note 
of  the  case,  which  will  be  found  in  the  Appendix  to  this  volume, 
that  Lord  Talbot  admitted  clearly  that  the  power  was  not  well 
executed  oA  law,  but  he  relieved  the  wife  against  the  defective 
execution,  on  the  general  rule  of  equity  ;(s)  and  on  the  same* 
principle,  viz.  relief  by  a  court  of  equity  against  the  defect.  Lord 
Nottingham,  when  Lord  Keeper,  is  reported  to  have  said  that  the 
resolution  in  Whitlock's  case  might  be  laughed  at:(^) 

36.  In  a  late  case,(?^)  where  a  power  authorized  a  lease  "  for 
any  number  of  years  not  exceeding  twenty-one  years,  or  for  the 
life  or  lives  of  any  one,  two  or  three  person  or  persons,  so  as  no 
greater  estate  than  for  three  lives  be  at  any  one  time  in  being  in 
any  part  of  the  premises,"  the  Court  held,  that  the  power  author- 
ized a  lease  for  years,  or  a  lease  for  lives,  but  not  a  lease  for  years 
determinable  on  lives.  They  relied  upon  the  distinction  in  Whit- 
lock's case,  where  the  power,  as  in  this  case,  particularized  the 
species  of  lease,  and  they  treated  the  case  of  Rattle  v.  Popham  as 
well  decided  at  law.  They  observed,  that  the  power  authorized 
the  grant  of  either  a  chattel  or  a  freehold  lease,  the  former  not  to 
exceed  twenty-one  years,  nor  the  latter  three  lives :  It  was  in  the 
alternative  to  grant  either  the  one  or  the  other,  but  not  both ;  so 

(p)  2  Burr.  1147. 

(g)  1  Seho.  &  Lef.  71. 

(r)  18  Vea.  jun.  415. 

(s)  S.  C.  nom.  Newport  y.  Savage,  MS.  App.  No.  17. 

(<)  1  Freem.  308. 

(u)  Roe  V.  Prideaux,  10  East,  158. 

45* 
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that  the  same  premises  could  not  at  any  one  time  be  under  leases 
for  both  years  and  lives.  _ 

[  *494  ]  37.  The  result  of  the  authorities  appears  to  be,  *that, 
subject  to  the.  distinction  taken  in  Whitlock's  case, 
where  a  freehold  interest  is  authorized  to  be  appointed  under  a 
power,  a  different  species  of  estate,  although  less  valuable,  as  a 
term  of  ninety-nine  years  determinable  with  the  life,  cannot  at 
law  be  granted.  But  that  in  equi|y  such  an  execution  will  be 
supported,  because  less  than  the  power  is  effected,  and  it  clearly 
appears  how  much  less :  If  the  appointee  should  outlive  the  ninety- 
nine  years,  the  estate,  as  to  the  residue  of  his  life,  will  be  undis- 
posed of,  and  will  go  over  to  the  remainder-man,  or  other  person 
entitled,  (a;)  This  equity  does  not  extend  to  leases  under  the 
usual  power  of  leasing.  There  a  different  interest  cannot  be 
granted,  although  an  excess  in  the  quantity  of  interest  may  be 
corrected  in  equity. 

.  38.  But  although  a  different  interest  cannot  be  given  from  that 
designated  in  the  power,  for  example,  a  chattel  interest  instead 
of  a  freehold,  yet  it  seems,  that  where  the  nature  of  the  interest 
is  the  same,  the  appointment  will  _  be  good  at  law  as  well  as  in 
equity,  although  the  power  is  not  executed  to  its  fullest  extent. 

39.  Of  course,  if  a  power  expressly  required  that  an  estate  in 
fee,  and  no  other,  shall  be  appointed,  a  less  estate  than  a  fee  can- 
not be  limited ;  and  even  where  a  power  authorizes  the  appoint- 
ment of  a  fee,  and  there  are  not  any  express  words  of  restriction, 
it  has  been  contended  in  practice  that  a  less  estate  cannot  be 
given.  (^)  But  in  the  case  of  Bovey  v.  Smith,  it  was  said  by  the 
Court  that  where  a  man  has  a  power  of  appointing  a  fee,  he  may 
execute  it  at  several  times,  and  appoint  an  estate  for  life  at  one 
time,  and  the  fee  at  another  time. (2^)  And  the  case  of  Phelp  v. 
Hay(a)  appears  to  be  a  direct  authority,  that  under  a  power  to 
appoint  to  one  or  more  of  several  objects,  their,  his  or  her  heirs 
and  assigns,  in  such  manner,  form,  &c.  as  the  donee 
[  *495  ]  may  choose,  'an  estate  tail  may  be  given.  The  estate 
belonged  to  the  lady,  and  by  the  marriage  articles  was 

(x)  See  2  Ves.  645;  Churchman  v.  Harvey,  Ambl.  335. 

(y)  See  Snape  v.  Turton,  Cro.  Car.  472. 

(z)  1  Vern.  84. 

(a)  MS.  Appendix,  No.  15. 
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to  be  settled  for  the  use  and  benefit  of  her  husband  and  herself, 
and  the  issue  of  their  two  bodies,  in  such  manner,  &c.  as  she 
should  appoint.  By  a  fine  after  marriage  the  estate  was  vested 
in  a  trustee  in  fee  for  her  husband  and  herself  for  life,  and  then 
to  such  uses  generally  as  she  should  appoint,  and  in  default  of 
such  appointment,  to  her  right  heirs.  By  an  appointment,  after 
the  death  of  her  husband,  which  referred  to  the  articles  as  well 
as  the  fine,  she  appointed  the  estate  to  herself  for  life,  and  then 
to  the  use  of  her  three  children,  or  to  any  or  either  of  them, 
their,  his  or  her  heirs  and  assigns,  in  such  manner  and  form,  and 
by  and  after  such  rates,  shares,  and  proportions,  and  charged  and 
chargeable  with  such  sum  and  sums  of  money  unto  and  amongst 
any  or  either  of  them,  and  at  such  time  or  times,  as  she  should 
appoint :  in  default  of  appointment,  to  the  children  as  tenants  in 
common  in  fee.  She  by  her  will  appointed  a  sum  to  one  child, 
and  the  estate,  subject  to  that,  to  another  (as  the  Court  deter- 
mined) in  tail,  with  remainder  to  the  first  in  tail.  And  Sir- 
Thomas  Sewall,  Master  of  the  Rolls,  decreed  in  favour  of  the 
appointment.  The  power  operated  only  on  the  equitable  estate, 
and  the  original  power,  it  will.be  observed,  by  its- general  terms, 
authorized  a  limitation  in  tail  or  in  fee ;  but  the  first  appointment 
appointed  the  estate  to  the  children,  or  any  of  them,  their,  his,  or 
her  heirs  and  assigns,  in  such  manner,  proportions,  &c.,  as  she 
should  appoint ;  and  in  default  of  appointment  to  them  in  fee. 
This  was  a  good  exercise  of  the  original  power.  Now  the  will 
exercised  the  derivative  power,  and  therefore  the  decision  was, 
that  an  estate  tail  may  be  appointed  under  a  power  to  appoint  to 
objects,  their  heirs  and  assigns,  in  such  manner,  &c.  as  the  donee 
shall  appoint.  In  the  latter  power  the  words  "  for  such  estates 
and  interests,"  were  not  to  be  found.  But  no  doubt  the  original 
power,  if  necessary,  might  have  been  brought  in  aid  of  the  execu- 
tion by  will. 

*4Q.  It  has  since  been  said,  that  although  the  power  [  *496  J 
must  not  be  exceeded,  nor  its  directions  evaded,  yet 
where  there  is  no  prohibition,  every  thing  which  is  legal,  and 
within  the  limits  of  the  authority  should  be  supported  ;  and  there- 
fore that  a  power  to  appoint  a  fee,  but  with  no  prohibition  against 
giving  a  less  estate,  ought  to  be  held  to  authorize  any  legal  limitr 
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ations  within  the  scope  of  the  power  which  may  be  served  out  of 
the  fee. (6) 

41.  In  powers  of  sale  the  party  should  be  authorized  to 
appoint  the  estate  to  such  uses  as  may  be  necessary  to  effectuate 
the  sale.(c) 

42.  The  case  of  Phelp  and  Hay  only  shows  that  a  less  interest 
may  be  appointed  than  that  authorized  where  the  interest  is  a 
freehold.  But  the  same  principle  »pplies  to  chattel  interests ; 
nor  are  cases  wanting  on  this  head.  In  the  case  of  Briers  (or 
Breers)  and  Boulton(c^)  (which,  like  most  of  the  cases  in  the 
same  reporter,  it  is  scarcely  possible  to  comprehend,)  it  seems  to 
have  been  holden  at  law,  that  und^r  a  power  to  grant  an  annuity 
till  200/.  was  received,  an  annuity  might  be  granted  till  a  less 
sum  was  raised  ;  and  Jones  and  Twisden  said,  that  on  the  statute 
for  leases  otherwise  than  for  three  lives  or  twenty-one  years,  a 
lease  for  less  is  good,  which  is  a  clear  point.  And  in  the  case  of 
Harris  v.  Bessie,(e)  a  power  was  given  to  devise  300/.  generally ; 
and  the  donee  disposed  of  200/^.  by  fifties,  and  it  was  of  course 
held  good  by  the  Court,  and  they  took  a  distinction  between  a 
power  of  attorney  to  make  a  lease,,  and  a  power  reserved -for  that 
purpose.  In  the  first  case  a  lease  cannot  be  made  for  less,  in  the 
last  it  may. 

43.  "Where  a  power  is  to  lease  for  any  term  or  number  of  years 
not  exceeding  a  given  number,  a  lease  may  of  course  be  made  for 
any  term  within  the  limit. 


[  *497  ]  *44.  In  Winter  v.  Loveday,  a  question  arose  upon  a 
complicated  power,  whether  it  authorized  a  lease  for  a 
term  absolute,  or  dependent  upon  lives. (/)  The  power  was  to 
lease,  "  if  in  possession  for  one,  two,  or  three  lives,  or  for  the 
term  of  thirty  years,  or  for  any  other  number  or  term  of  years, 
determinable  upon  one,  two,  or  three  lives,  or  in  reversion  for 

(6)  Crozier  v.  Crozier,  3  Dru.  &  War.  853. 

(c)  Infra,  oh.  18. 

(d)  3  Keb.  692.  745. 

(e)  1  Keb.  347. 

(/)  1  Com.  37,  and  other  books;  and  see  Koe  v.  Frideaux,  10  East,  168. 
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one  or  two  lives,  ovfor  the  term  of  thirty  years,  or  for  any  other 
number  or  term  of  years  determinable  on  one  or  two  lives."  Mr. 
Justice  Eokeby  held,  that  a  term  could  only  be  granted  determin- 
able upon  lives  ;  but  Lord  Chief  Justice  Holt,  and  Turton  and 
Eyre,  Justices,  held,  that  a  lease  for  thirty  years  absolutely  was 
good  within  the  proviso,  for  the  words  of  the  proviso  were  for 
one  or  two  lives,  or  for  the  term  of  thirty  years,  or  for  any  other 
number  or  term  of  years,  determinable  on  one  or  two  lives,  &c. 
where  the  repetition  of  the  particle  (for)  disjoins  and  separates 
the  sentence,  and  makes  so  many  distinct  clauses,  so  that  the 
donee  had  power  to  make  leases  either  for  one  or  two  lives,  or 
for  thirty  years,  or  for  any  number  of  years,  determinable  on  one 
or  two  lives ;  he  had  his  election  to  make  the  one  lease  or  the 
other ;  if  he  could  not  lease  but  for  thirty  years  determinable  on 
two  lives,  the  preposition  (for)  in  the  clause  (for  the  term  of 
thirty  years)  would  govern  the  whole  sentence,  which  would  have 
been  penned  in  this  manner,  viz.  for  the  term  of  thirty  years  de- 
terminable, &c.  or  rather,  for  any  term  or  number  of  years  deter- 
minable on  one  or  two  lives  ;  for  if  such  a  construction  were  to 
be  made,  what  occasion  would  there  be  for  these  words,  (for  the 
term  of  thirty  years)  ?  They  might  be  entirely  omitted ;  but  as  the 
sentence  runs,  for  the  term  of  thirty  years,  or  for  any  other  num- 
ber or  term  of  years,  such  repetition  or  reiteration  makes  them 
distinct  clauses ;  and  as  the  first  (for)  governs  the  first  clause 
(for  the  term  of  thirty  years,)  so  the  last  preposition 
(for)  governs  the  latter  *clause  (for  any  term  or  num-  [  *498  ] 
ber  of  years  determinable,  &c.)  and  explains  the  in- 
tent of  the  parties  to  be,  that  leases  might  be  made  for  any  num- 
ber of  years  determinable  on  lives,  so  in  like  manner  for  thirty 
years  absolutely. 

45.  In  the  case  of  Lutwich  and  Piggott,(g-)  the  power  was  to 
demise  for  three  lives  or  twenty-one  years,  or  under,  or  for  any 
term  of  years,  upon  one,  two,  or  three  lives,  or  as  tenant  in  tail  in 
possession  might  do.  It  was  insisted  that  a  lease  for  twenty-one 
years  only  could  be  granted  determinable  upon  lives ;  but  the 
Court,  with  great  reason,  supported  a  lease  granted  under  the 
power  for  ninety-nine  years,  determinable  upon  three  lives. 

(g-)  3  Mod.  268. 
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46.  A  general  power  to  a  tenant  for  life  to  grant  a  term  or 
estate,  without  specifying  the  duration  of  it,  will  enable  him  to 
grant  a  term  beyond  his  own  life,  although  it  defeat  the  remain- 
ders over ;  for  otherwise  the  power  would  be  merely  idle  and 
void,  as  every  tenant  for  life  may  alien  the  estate  during  his  own 
life.(/0 

47.  A  power  to  grant  an  interest  in  possession,  of  course  will 
not  authorize  a  grant  in  reversion,  (i)  What  amounts  to  a  rever- 
sionary grant  is  a  question  which  generally  arises  on  leases,  and 
we  may  therefore  reserve  the  consideration  of  it  for  the  chapter 
on  leases.  (A;)  But  we  may  here  observe,  that  although  a  rever- 
sionary interest  be  granted  where  the  power  authorizes  a  grant  in 
possession  only,  yet  equity  will  in  some  cases  supply  the  defective 
execution  of  the  power,  where  there  is  a  meritorious  considera- 
tion in  the  appointee. (^) (I)  . 


[  *499  ]  *48.  Where  a  power  is  given  to  appoint  a  fund  (whe- 
ther *real  or  personal,  and  of  whatever  tenure)  amongst 
several  objects  either  in  esse,  or  to  be  born,  and  the  fund  is,  in 
default  of  appointment,  given  amongst  the  objects  of  the  power,  if 
there  should  ultimately  be  but  one  object  of  the  power,  an  inter- 
est cannot  be  limited  to  him  under  the  power,  determinable  on  the 
happening  of  a  particular  event,  for  example,  his  death  under 
twenty-one  without  issue. (1) 

(h)  Hele  v.  Green,  2  Ro.  Abr.  261,  pi.  10. 

(?)  See  Crazier  v.  Crozier,  3  Dru.  &  War.  353;  and  see  post,  ch.  15,  s.  2,  pi.  4. 
(k)  Ch.  17,  s.  3. 
(0  Anon.  2  Freem.  224. 

(I)  The  power,  although  to  lease,  was  probably  for  a  provision  for  younger  childen. 
It  is  not  stated  that  any  rent  was  required  to  be  reserved. 

(1)A  power  given  to  an  executor  by  will  to  sell  land  when  in  his  opinion  a  sale  can 
be  made  to  good  advantage,  and  the  proceeds  devised  to  be  distributed  to  the  children 
as  they  come  of  age,  is  a  power  connected  with  a  trust.  And  the  executor  is  entitled 
to  the  possession  of  the  lifnd.  Dabney  v.  Manning,  3  Ham.  321.  But  in  North 
■  Carolina  the  words  "  after  all  my  debts  are  paid,"  annexed  to  a  deviao  of  the  land, 
do  not  confer  on  the  executor  a  power  to  sell.  Dunn  v.  Keeling,  2  Dev.  283.  So  a 
devisee  of  lands.to  an  executor  to  have  the  disposal  of  the  rents  absolutely  and  ex- 
clusively without  restraint,  gives  him  but  a  naked  authority,  and  he  must  account 
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49.  This  was  deeded  in  the  case  of  Doe  v.  Denny,  (m)  Under  a 
marriage  settlement,  the  estate  Was  limited  to  the  use  of  such  child 
or  children  of  the  marriage,  and  for  such  estate  and  estates,  and 
subject  to  such  powers,  conditions,  provisoes,  and  limitations,  as 

(m)  Say,  295,  reported;  2  Wjls.  337,  cited. 

for  the  profits.  Blount  y.  Johnson,  C.  &  N.  551.  So  in  Tennessee,  whei-e  a  testator 
directs  his  executors  to  sell  lands  without  words  vesting  in  them  an  interest  in  the 
lands,  or  creating  a  trust,  it  was  held  such  direction  conferred  a  naked  power,  which 
did  not  survive.  Robertson  v.  Gaines,  2  Humph.  267.  But  where  a  testator  directs 
his  executors  to  sell  lands  for  the  benefit  of  creditors,  or  to  do  any  act  in  which  third 
persons  are  concerned,  and  who  have, the  right  to  call  on  the  executors,  to  execute  the 
power,  such  power  survives.  Ibid.  Again,  where  a  testator  devised  the  rest  and 
residue  of  his  estate  to  be  sold  by  his  exeoutore,  and  the  money  arising  from  such  sale 
after  paying  debts,  to  be  equally  divided  between  his  widow  and  children,  and  ap- 
pointed his  widow  and  two  .others  executors.  Held,  that  the  executors  had  a  naked 
authority,  and  that  the  legal  estate  descended  to  the  heirs.  Haskel  v.  House,  3  Bre- 
vard, 242.  As  to  the  equitable  conversion  which  takes  place,  in  the  estate  of  a  de- 
scendant, the  practice,  in  the  United  States,  is,  in  most  oases,  modelled  on  that  of  the 
English  Court  of  Chancery.  The  land  will  take  the  character  in  the  hands  of  the 
executor,  that  has  been  impressed  upon  it  by  the  will  of  the  testator;  in  short,  the 
land  shall  be  considered  as  money,  and  the  money  as  land.  In  Kentucky,  land, 
■whether  devised  or  directed  to  be  sold  by  executors,  for  payment  of  deb^^,  is  never 
legal  assets  in  their  hands,  and  can  ,be  reached  only  through  a  Court  of  Equity. 
Justices,  &c.  V.  Lee,  1  Monr.  217.  Munroe  v.  Wilson,  6  Monr.  122.  Clondas  v. 
Adams,  4  Dana,  603.  Speed  v.  Nelson,  8  B.  Monr.  499.  T,aylor  v.  Taylor,  Ibid.  419. 
In  Pennsylvania,  where  one  died  intestate,  seised  of  land,  but  not  leaving  personal, 
estate  sufiBcient  to  pay  his  debts,  &c.,  and  the  land  was  sold  under  a  decree  of  the 
Orphans  Court,  for  that  purpose  and  a  surplus  remained,  which  was  paid  to  the 
guardian  of  the  intestate's  only  child,  who  died  an  infint,  it  was  held,  that  the  sur- 
plus should  go  to  the  personal  representative  and  not  to  the  heir.  Grider  v.  McClay, 
11  S.  &  K.  224.  On  the  other  hand,  where,  by  a  private  act  of  the  legislature)  W. 
T.  who  was  tenant  by  the  curtesy  of  certain  town-lots,  and  lands,  was  authorized  to 
sell  the  lots  in  fee,  provided  that  there  should  be  reserved  a  perpetual  ground  rent  of 
at  least  two  dollars  per  annum,  issuing  out  of  and  charged  on  every  lot  sold,  to  be 
paid  to  the  said  W.  T.  during  life  with  remainder  in  fee  to  the  heirs  of  his  deceased, 
wife.  Under  this  power,  W.  T.  sold  divers  lots  on  which  he  reserved  ground  rents  in 
the  manner  prescribed  by  the  act  for  which,  also,  he  received  gross  sums  in  money; 
in  addition  it  was  held,  that  these  sums  were  to  be  considered  as  real  estate,  and  as 
such  went  to  the  heirs  of  his  deceased  wife,  and  not  to  the  administrator  of  a  daughter 
who  died  in  his  lifetime.  Estate  of  W.  Tilghman,  5  Wh.  44.  Again  it  was  held,  in 
Erb  V.  Erb,  9  VVatts  &  S.  147,  that  where  land  of  an  intestate  is  sold  under  an  order 
of  the  Orphans  Court,  and  the  heir  dies  subsequently  to  the  confirmation  of  the  sale,  , 
but  prior  to  the  execution  and  delivery  of  the  deed  to  the  purchaser,  the  interest  of 
the  heir  descended  as  land,  and  not  as  money.  1  Williams  on  Executors,  551,  note, 
4th  Am.  Ed. 
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the  wife  should  appoint ;  and  in  default  of  appointment,  to  the  use 
of  the  children  in  fee  ;  and  in  default  of  issue,  then  as  the  wife 
should  appoint  generally.  There  was  only  one  child  of  the  mar- 
riage, and  the  wife,  by  virtue  of  her  powers,  devised  the  estate 
to  her  son  in  fee  ;  and  in  case  he  should  die  under  twenty-one,  and 
without  issue,(T)  then  over.  The  Court  said  that  it  was  clearly 
the  intention  of  the  parties  to  the  settlement  that  the  issue  should 
take  an  estate  in  fee  ;  and  after  showing  that  the  general  power 
given  to  the  wife  never  arose, (w)  fhey  held  that  the  son  took  an 
estate  in  fee  under  the  devise  to  him,  or  an  estate  in  fee  under 
the  marriage  settlement ;  and  in  one  report  it  is  said  that  the 
wife  could  not  alter  the  estate  of  the  son. 

60.  In  the  later  case  of  Roe  v.  Dunt,(o)  a  copyhold  estate  was 
surrendered  to  the  child  or  children  of  the  marriage,  in  such  pro- 
portion and  proportions,  and  for  such  estai^  and  estates,  as  the 
husband  and  wife,  or  the  survivor  should  appoint ;  and  in  default 
of  appointment,  then  to  all  the  children  in  fee  as  ten- 
[  *600  ]  ants  in  common,  and  for  want  of  such  *issue,  to  the  hus- 
band in  fee.  The  husband,  who  survived  the  wife,  ap- 
pointed to  the  only  child  of  the  marriage  in  fee,  when  she  attained 
twenty-cme,  but  if  he  died  under  twenty-one,  then  he  gave  the 
estate  over  ;  and  the  yhole  Court  of  C.  B.  were  clearly  of  opinion 
that  the  husband  had  no  power  to  make  such  appointment ;  but 
there  being  only  one  child  of  the  marriage,  that  child  was  entitled 
to  the  whole  estate  in  fee.  But  Lord  Chief  Justice  Wilmot  said, 
that  he  thought  a  single  child  in  such  a  case  as  this  might  be  made 
tenant  in  tail.  This  case  was  decided  on  the  authority  of  the  pre- 
ceding case  of  Roe  and  Dunt,  but  the  Court  thought  the  case  at  bar 
was  a  stronger  case  ;  for  if  this  power  could  have  taken  place, 
and  the  child  had  died  under  twenty-one,  and  left  issue,  that  issue 
would  have  been  disinherited. 

51.  It  is  observable  that  neither  of  the  foregoing  cases  is  an 
authority,  that  where  the  power  authorizes  not  merely  a  distribu- 
tion as  to  shares,  but  also  an  appointment  of  the  quantity  of  estate 
or  interest  in  the  land  to  be  acquired  by  the  objects  of  the  power, 
the  donee  cannot  limit  a  less  estate  than  a  fee  to  the  sole  object 

(m)  Vide  supra,  p.  336.  (o)  2  Wils.  336. 

(I)  These  words,  which  are  very  important,  are  not  noticed  in  Sayer's  report. 
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of  the  power,  so  as  that  an  absolute  and  not  a  defeasible  estate  be 
limited.  On  the  contrary,  Lord  Chief  Justice  Wilmot  expressed 
his  opinion,  that  a  single  child  might  in  such  case  be  made  tenant 
in  tail,  and  by  a  parity  of  reason  the  child  might  be  made  tenant 
for  life,  although  a  limitation  for  life  would  be  nugatory  where 
the  object  takes  an  estate  of  inheritance  in  default  of  appointment, 
because  the  estate  for  life  limited  to  him  under  the  power  would 
merge  in  the  estate  of  inheritance.  But  Mr.  Serjeant  Wilson,  the 
reporter,  adds  a  quaere  to  the  opinion  of  the  Lord  Chief  Justice 
in  Roe  and  Dunt,  on  the  question  under  consideration.  He  does 
not,  however,  advance  any  argument  against  the  opinion,  nor,  per- 
haps, would  it  be  easy  to  fraiae  one.  Where  the  power,  as  in  that 
case,  authorizes  an  appointment  to  the  child  or  children  of  the 
marriage,  for  such  estate  and  estates  as  the  donee  shall' 
limit,  the  words  of  ihe  instrument  cannot  be  *satisfied  [  *501  j 
without  giving  to  the  donee  a  power  to  limit  the  qucmti- 
ty  of  estate  to  be  taken  by  a  single  child,  the  only  object  of  the 
power.  A  contrary  construction  would  lead  to  endless  difficulties. 
Suppose  there  to  be  two  objects  of  the  power,  it  will  be  admitted 
that  an  appointment  of  the  estate  to  them  in  tail,  with  cross-re- 
mainders between  them  in  tail,  would  be  good  ;  then  take  it  that 
one  dies  in  the  lifetime  of  the  donee  of  the  power  without  issue,  so 
that  the  survivor  becomes  the  only  object  of  the  power,  can  it  be- 
seriously  argued  that  the  appointment  would  in  that  event  become 
void,  and  that  he  would  take  the  fee  under  the  limitation  in  de- 
fault of  appointment ;  and  if  this  appointment  be  good,  does  it 
not  follow  on  the  same  principle,  that  an  appointment  to  a  single 
and  the  only  object  of  such  a  power  in  tail  is  equally  valid  ?  In 
truth,  in  both  of  the  above  cases,  the  appointment  appears  to  have 
been  made  with  a  view  to  defeat  the  limitation  in  the  deed  to  the 
object  of  the  power  in  default  of  appointment,  and  to  increase  the 
interest  of  the  person  executing 'the  power  at  the  expense  of  the 
object  of  the  power. 

62.  In  Bray  v.  Hammersley,(^)  where  the  trust  was  for  all 
and  every  the  child  and  children,  in  such  shares  and  proportions, 
and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with  such 
benefit  of  survivorship  or  otherwise,  or  subject  to,  with  and  under 

(p)  3  Sim.  513;  2  Clark  &  Fin.  453;  affirmed  in  D.  P.  nom.  Bray  v.  Bree. 
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such  conditions,  restrictions,  and  limitations  over,  as  the  parenl 
should  appoint,  with  a  limitation,  in  default  of  appointment,  in 
trust  for  the  children  equally,  and  if  but  one  child,  for  that  one 
child,  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at 
twenty-one  or  marriage — ^there  being  an  only  child,  a  daughter, 
an  appointment  giving  her  a  general  power  of  appointment,  with 
a  trust,  in  default  of  appointment  for  her  separate  use  for  life,  and 
after  her  decease,  for  her  executors  or  administrators,  as  part  of 
her  personal  estate,  was  held  valid,  and  it  was  distin- 
[  *502  ]  guished  from  the  case  of  Campbell  v.  Sandys  'referred 
to  below,  upon  the  ground  that  the  words  were  more 
extensive,  and  that  an  only  child  was  as  much  comprehended 
under  the  words  of  the  power  as  if  there  had  been  more  children 
than  one,  except  for  the  purpose  of  distribution,  and  that  the 
power  .was  capable  of  being  exercised  as  to  .the  time,  and  as  to 
the  conditions,  restrictions  and  limitations. 

63.  But  where  the  power  simply  authorizes  an  appointment  of 
the  shares  to  be  taken  by  the  objects,  the  power  necessarily 
ceases  when  there  is  only  one  object,  for  he  of  course  must  take 
the  whole. 

54.  Thus  where  by  marriage  articles  leaseholds  for  lives  were 
agreed  to  be  conveyed  to  trustees  to  the  use  of  the  issue  of  A. 
and  B.,  in  such  shares  and  proportions  as  A.  should  appoint,  and 
for  want  of  appointment  to  go  to  the  children  equally :  There 
was  only  one  child ;  and  Lord  Redesdale  held  that  this  power 
was  only  to  limit  proportions,  and  that  only  in  the  event  of  the 
existence  of  more  children  than  one  ;  consequently  the  power 
never  arose  at  all,  there  having  been  only  one  child  capable  of 
taking  under  the  settlement,  and  the  instrument  he  added,  was  to 
be  considered  as  if  the  power  had  not  been  inserted. (5) 

55.  In  the  cases  hitherto  discussed,  it  is  of  course  assumed  that 
the  object  of  the  power  takes  the  estate  under  the  settlement  in  • 
default  of  appointment ;  for  it  is  clear,  that  if  the  object  can  only 
take  the  estate  by  an  execution  of  the  power,  it  may  be  appointed 
to  him.  And  even  if  he  take  a  share  of  the  estate  in  default  of 
appointment,  yet  the  entirety  may  be  appointed  to  him.  This 
was  decided  by  Lord  Thurlow,  in  a  case  where  a  power  was  given 

(5)  Campbell  v.  Sandjs,.  1  Soho.  &  L^.  281;  and  see  Folkes  v.  Western,  9  Ves. 
Jnn.  456,  where  the  power  only  extended  to  the  case  of  several  objects. 
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to  appoint  personalty  amongst  children,  and  in  default  of  appoint^ 
ment,  the  fund  was  given  to  the  children  equally,  to  be  vested  at 
twenty-one,  although  they  died  in  the  life-time  of 'the 
donee  of  the  'power.  There  were  two  children,  one  of  [  *503  ] 
whom  attained  twenty-one  (to  whom  a  small  share  was 
appointed,)  and  then  died,  and  the  donee  appointed  the  residue 
to  the  surviving  child.  Lord  Thurlow  said,  that  where  there  are 
only  two  children,  the  power,  by  way  of  exercise  of  discretion,  is 
totally  gone  by  the  death  of  one  before  it  is  exercised,  and  it 
cannot  be  the  same  power  in  point  of  extent  as  when  meant  to  be 
a  distribution  among  several,  for  which  it  is  necessary  there 
should  be  several.  But  this  clause  made  it  proper  for  the  donee 
to  express  that  she  did  intend  the  power  to  be  executed.  If 
there  was  no  appointment,  the  consequence  was,  each  would  be 
entitled  to  a  moiety,  because  there  was.  no  appointment.  In 
respect  of  that  clause,  she  had  a  power  to  appoint  to  one  only  ; 
for  though  that  was  not  a  distribution,  it  was  an  expression  that 
it  should  go  by  appointment,  and  not  transmit  for  want  of  it.  It 
was  not  necessary  for  her  to  make  any  appointment  at  all  to  the 
son.  As  the  case  had  happened  she  need  not  have  given  him  a 
shilling  contrary  to  her  purpose  that  the  whole  should  go  to  one  ; 
meaning  to  say  she  had  as  much  right  to  fix  it  in  one  surviving 
as  in  nine,  if  nine  had  survived.  And  he  decreed  accordingly.  (»■) 
56.  And  in  Houstoun  v.  Houstoun,(5)  property  was  given  by 
will  to  trustees  for  the  testator's  son  for  life,  and  if  she  should 
survive  him,  then  for  the  son's  wife  for  life,  and  after  his  son's 
decease,  but  subject  to  his  wife's  life  interest  in  case  she  should 
survive  him,  to  transfer  the  funds  unto  and  between  the  said  wife 
of  his  son,  if  she  sliould  be  then  living,  and  any  child  or  children 
he  might  havcy  in  such  shares,  &c.  as  he  should  appoint  by  will, 
and  in  default  of  appointment,  to  the  children  equally, 
or  if  none,  for  the  son's  next  of  kin.  *Theson  appoint-  [  *504  ] 
ed  a  large  sum  to  his  wife,  and  died  in  her  life-time 
without  ever  having  had  a  child ;  it  was  contended  that  the 
appointment  was  bad  for  want  of  a  surviving  child,  but  the  Vice- 

(r)  Boyle  V.  Bishop  of  Peterborough,  1  Ve3.  Jan.  299.  See  Vane  v.  Lord  Dun- 
gannon,  2  Scho.  &  Lef.  118,  a  case  standing  by  itself.  Butcher  v.  Butcher,  1  Ves.  & 
Bea.  7y;  M'Gliie  v.  M'Ghie,  2  JIadd.  368,  infra;  Woodcock  v.  Kennools,  1  Tarn.  & 
PhU.  72. 

(j)  4  Sim.  611. 
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Chancellor  supported  it :  He  said  he  was  of  opinion  that  the 
principle  of  the  case  of  Boyle  v.  the  Bishop  of  Peterborough, 
was  directly  applicable ;  because  the  testator  had  gi/en  the  fund 
to  the  son  for  life,  then  to  the  wife  for  life,  and  then,  after  the 
decease  of  the  son,  subject  to  the  life  interest  of  the  wife,  upon 
trust,  that  the  trustees  should  transfer  the  fund  unto,  between 
and  amongst  the  wife  of  his  son,  if  she  should  be  then  living,  and 
any  child  or  children  that  he  might  have,  in  such  manner  as  he 
should  appoint ;  and  then  the  testaftor  proceeds  to  declare  what 
shall  take  place  in  default  of  such  appointment :  and  his  opinion 
was,  that  all  the  passages  of  the  will  which  follow,  were  govern- 
ed by  the  words,  "  in  default  of  such  direction,"  &c.  The  facts 
were,  that  the  wife  survived  her  husband,  but  there  was  no  child. 
In  the  case  of  Boyle  v.  the  Bishop  of  Peterborough,  Mrs.  Walsing- 
ham  had  two  children,  a  son  and  a  daughter  ;  and  she  iirst  appoin1> 
ed  a  portion  of  the  fund  to  her  son,  who  afterwards  died  ;  and  then 
■she  appointed  the  residue  of  the  fund  to  her  daughter :  and  then 
it  "was  said  that  the  daughter  could  not  take  by  virtue  of  the  exe- 
cution of  the  power.  Now  Lord  Thurlow  admits  that  the  power, 
as  a  power  of  distribution,  had  ceased;  and  then  he  says,  "  but 
this  clause,"  that  is,  the  clause  disposing  of  the  fund  in  default  of 
appointment,  "  made  it  proper  for  her  to  express  that  she  did  in- 
tend her  power  to  be  executed  ;  if  there  was  no  appointment,  the 
consequence  is,  each  would  be  entitled  to  a  moiety,  because  there 
was  no  appointment.  In  respect  of  that  clause,  she  had  a  power 
to  appoint  to  one  only  ;  for,  though  that  is  not  a  distribution,  it 
is  an  expression  that  it  shall  go  by  appointment,  and  not  transmit 
for  the  want  of  it."  '  The  Vice-Chancellor  thought  that  that  case, 
which  was  approved  of  and  followed  by  Lord  Eldon,  was  not  dis- 
tinguishable in  substance  from  the  present  case,  because 
[  *505  ]  the  wife  was  as  much  intended  *to  take  through  the 
exercise  of  the>  power  as  the  children  were ;  and  it 
would  be  strangely  inconsistent  to  say  that  there  must  be  chil- 
dren in  order  to  enable  the  wife  to  take,  but  that,  if  there  had 
been  children  and  no  wife,  the  power  might  have  been  exercised 
with  respect  to  the  children  :  he  thought  that  the  right  of  execut- 
ing the  power  must  be  considered  as  a  right  as  much  in  favour  of 
one  as  of  tlie  other.  What  he  had  said  was  not  in  the  least  in- 
consistent with  the  decisions  in  Wilson's  reports.     In  each  of 
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those  cases  there  was  a  child  who  was  an  object  of  the  power  ; 
and  consequently  the  power  to  appoint  in  default  of  children 
never  ai-ose.  That  was  all  that  the  Court  had  to  decide  ;  and 
that  was  the  point  the  Court  did  decide,  although  the  Chief  Jus- 
tice seemed  to  consider  that  there  might  have  been  an  appoint- 
ment in  tail  to  the  child :  it  was,  however,  quite  efiough  for  the 
Court  to  say  that  there  was  no  question  at  all  with  respect  to  the 
power  in  default  of  children,  as  the  fact  was,  in  each  case,  that 
there  was  a  child  in  existence,'  which  prevented  therefore  any 
exercise  whatever  of  the  power  of  appointment  over.  He 
thought,  therefore,  that  the  case  was  concluded  by  what  had  been 
decided,  by  Lord  Thurlow,  in  the  case  of  Boyle  v.  the  Bishop  of 
Peterborough,  and  which  had  been  approved  of  and  followed  by 
Lord  Bldon  ;  and  accordingly  he  declared  that  the  wife  was  en- 
titled to  thejegacy. 

67.  In  Reade  v.  Reade,(i)  an  estate  was  devised  to  the  testa- 
tor's wife,  and  after  her  death  he  gave  the  same  to  his  brother-ipr 
law,  A.;  upon  trust,  that  he,  his  heirs  or  assigns,  should  sell,  give, 
devise,  or  otherwise  dispose  of  the  premises  unto  and  amongst  his, 
A.'s,  four  children  by  his  late  wife,  viz.  George,'  William,  Barba-' 
ra  and  Jane,  in  such  manner,  and  by  such  shares,  and  under  such 
direction,  as  A.  should  by  deed  or  will  appoint.  And  after  his 
wife  death  and  certain  payments  made,  he  directed  A.  to  pay 
the  residue  of  the  rents  unto  the  said  four  children  by 
half-yearly  payments,  *in  and  by  such  dividends,  shares  [  *606  ] 
and  proportions  as  A.  should  think  fit  to  limit  and  ap- 
point, and  in  like  manner  as  he  before  directed  the  disposition  of 
the  estate.  George  died  in  the  testator's  lifetime,  leaving  a  son, 
George.  After  the  testator's  death.  A.,  reciting  the  power  and 
George's  death,  appointed  by  deed  three-fourths  of  the  estate  to 
the  three  surviving  children,  as  tenants  in  common  in  fee.  George's 
son  was  the  testator's  heir-at-law,  and  also  heir-at-law  of  A.  his 
grandfather,  and  he  left  a  son  who  recovered  the  opcrfourth  at  law, 
upon  the  strength  his  legal  title,  his  great-grandfather,  A.,  hav- 
ing died  intestate  as  to  that  one  fourth,  (m)  Upon  the  first  hear- 
ing. Lord  Rosslyn  thought  that  the  interest  of  the  objects  of  the 
power  in  cases  of  this  nature  was  vested,  subjected  to  be  divested. 

(0  5  Ves.  jun.  744.  (u)  8  Term  Rep.  118. 
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There  was,  lie  said,  a  material  difference  between  land  and  money. 
As  to  money,  any  part  that  falls,  of  course  falls  into  the  i-esidue. 
Then,  where  the  sum  is  separated  from  the  bulk  of  the  personal 
estate,  it  would  be  a  forced  construction  to  throw  that  back  into 
the  general  residue.  But  as  to  lafld,  there  must  be  an  estate  given  ; 
the  intention  to"  give  is  not  sufficient.  In  Mari'yatt  v.  Townly,  1 
Ves.  102,  the  express  joint^tenancy  was  controlled.  Lord  Hard- 
wicke  held  it  was  all  blunder  :  it  was  impossible  it  could  m.ean  a 
joint-tenancy,  as  the  conveyance  wa*  to  be  at  the  respective  ages 
of  twenty-one,  and  there  was  an  evident  intention  of  division. 
Lord  Rosslyn  added,  fhat  he  had  not  fully  made  up  his  mind  upon 
the  case,  but  he  was  inclined  to  think  A.  was  well  advised  at  the 
time  he  made  the  deed  of  appointment.  After  the  lapse  of  half  a 
year  he  gave  judgment,  and  was  of  opinion  that  the  execution  of 
the  power  was  good  under  the  circumstance  that  had  .taken  place 
of  the  death  of  the  eldest  son,  who  in  the  will  was  one  of  the  four 
objects  of  appointment,  and  who  died  in  the  lifetime  of  his  father 
[and  of  the  testator]  before  any  appointment.  Under  those  cir- 
cumstances he  conceived  the  father  well  and  properly 
[  *507  ]  executed  his  power,  by  appointing  only  *three-fourths 
to  his  three  surviving  children.  He  did  not  find  that 
the  Court  of  King's  Bench  had  determined  the  precise  question. 
He  rather  thought  that  was  the  opinion  of  the  Court,  though  they 
would  not  put  it  so,  and  would  not  go  further  than  the  legal  title. 
58.  This  is  not  veiy  distinct,  but  Lord  Rosslyn's  opinion  ap- 
pears to  have  been :  1.  That  the  four  children  took  vested  inter- 
ests as  tenants  in  common  in  fee,  subject  to  be  divested  by  an 
execution  of  the  power  ;(x)  2,  That  by  the  death  of  one  of  the 
children  in  the  testator's  life-time,  the  power  was  gone  as  to  one- 
fourth,  and  the  remaining  three-fourths  only  could  be  appointed 
to  the  three  surviving  children ;  3.  That  the  heir-at-law  of  the 
testator  was  entitled  in  that  character,  in  equity  as  well  as  at 
law,  to  the  one-fourth  unappointed.  That  one-fourth,  of  course, 
did  not  pass  in  equity  by  the  will  to  the  objects  in  default  of  ap- 
pointment, but  lapsed  by  the  death  of  the  equitable  devisee  in  the 
testator's  lifetime.  If,  however,  the  power  had  remained  capable 
of  being  exercised  over  the  entirety  of  the  estate  in  favour  of  the 

(x)  See  Casterton  t.  Sutherland,  9  Ves.  jun.  445. 
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three,  the  appointment  which  was  made  of  the  three-foiarths  could 
not  have  been  confined  to  the  shares  actually  vested  in  the  three 
surviving  children,  but  must  have  been  three-fourths  generally  of 
the  estate,  and  consequently  would  have  operated  over  the  one- 
fourth  which  lapsed,  equally  with  the  tkree-fourths  which  did  not. 
In  this  view,  as  the  shares  of  the  latter  three-fourths  not  appointed, 
vested  in  the  three  surviving  children  as  tenants  in  common  in  fee, 
the  heir-at-law  of  the  testator,  viz.  the  great-grandson,  took  only 
one-sixteenth  by  the  lapse.  Lord  Rosslyn  gave  him  one-fourth, 
and  therefore  decided  that  the  power  did  not  remain  as  to  the 
one-fourth  which  lapsed — that  at  least  is  'the  operation  of  the 
judgment,  whatever  was  the  view  he  actually  took  of  the  case. 
Church  V.  Edwards,(?/)  where  the  shares  in  the  estate  of 
.*which  the  parties  were  seised  in  tail,  and  of  the  rever-  [  *508  j 
sion  in  fee,  vsere  not  extinguished,  cannot  apply  to  the 
case  under  discussion.  For  it  is  the  ordinary  rule  that  the  ap- 
pointee of  a  share  takes  under  the  gift  in  default  of  appointment, 
his  share  of  what  remains  unappointed,  precisely  as  if  no  appoint- 
ment had  been  made  to  him.  If  there  were  two  children  who  in 
default  of  appointment  took  the  fund  equally,  and  an  appointment 
were  made  to  one  of  a  moiety,  it  is  perfectly  settled  that  the  ap- 
pointee would  take  an  equal  portion  of  the  moiety  unappointed, 
with  the  other  child,  that  is,  it  would  be  divided  between  them. 
The  only  distinction  between  the  cases  is,  that  if  in  Reade  v. 
Reade  the  power  existed,  it  was  larger  than  the  implied  gift  in 
default  of  appointment — the  power  rode  over  the  entirety  ;  the 
gift  in  default  of  appointment,  in  consequence  of  the  lapse,  ex- 
tended to  only  three-fourths — but  that  is  a  reason  more  strongly 
in  favour  of  the  appointee  under  the  power,  because  as  to  a  share 
of  the  estate,  it  could  be  taken  only  under  an  exercise  of  the  power. 
If  therefore  the  power  did  continue  in  force.  Lord  Rosslyn's  de- 
cision cannot  be  supported  :  but  as  the  share  by  the  lapse  descend- 
ed upon  the  testator's  death  to  his  heir-at-law,  the  decision  ap- 
pears to  be  a  sound  one,  for  the  efPect  of  a  lapse  in  such  a  case 
may  properly  be  held  to  defeat  the  devise,  both' power  and  inter- 
est, over  the  share  which  the  deceased  object  was  to  take  in  de. 
fault  of  appointment.     The  case  would  have  been  more  difficult  if 

(y)  2  Bro.  C.  C.  180. 
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there  had  been  no  gift — express  or  implied — in  default  of  appoint- 
ment ;  for  then  the  surviving  objects  for  the  time  being  could  have 
taken  only  under  an  exercise  of  the  power,  and  no  estate  would 
have  lapsed  by  the  death  of  any  in  the  testatoi's  lifetime.  In 
such  a  case,  nice  as  the  distinction  may  seem,  the  power  might 
well  be  held  to  remain  capable  of  being  exercised  over  the  entirety, 
in  favour  of  the  surviving  objects. 

59.  In  the  former  editions  of  this  work  the  author 
[  *509  ]  did  not  *state  the  facts  onjudgment  in  Reade  v.  Reade, 
or  give  any  opinion  of  his  own  upon  the  point,  but  ex- 
tracted from  it,  not  Mthout  some  labour,  the  following  rule  or 
principle,  viz.  :(I) 

Where  a  power  is  given  by  will  to  appoint  an  estate  amongst 
several  objects,  and  the  estate  in  default  of  appointment  is  given  , 
to  them  as  tenants  in  common,  the  death  of  any  of  l^e  objects  in 
the  life  of  the  testator  will,  pro  tanto,  defeat-  the  power  and  devise 
over,  so  that  the  power  and  devise  will  only  remain  as  to  the 
shares  of  the  survivors,  (sr)  (II)  But  as  it  is  clear,  that  under  a 
devise  to  several  as  joint-tenants,  the  share  of  any  dying  in  the 
testator's  life-time  does  not  lapse,  but  goes  over  to  the  surviv- 
ors,(ffl)  it  should  seem,  that  where  the  estate  in  default  of  appoint- 
inent  is  given  to  the  objects  of  the  power  in  joint-tenancy,  as  the 
survivors  would  take. the  whole  in  default  of  appointment,  the 
power  itself  ought  still  to  ride  over  the  entirety,  and  not  be  con- 
fined to  the  shares  of  the  surviving  objects. 

And  to  this  portion  of  text  was  added  the  note  which  is  retain- 
ed in  this  edition.  He  sees  no  reason  whatever  to  amend  his 
text ;  but  he  has  investigated  the  point  fully,  because  it  is  one  of 
considerable  importance,  and  the  law,  as  before  stated,  has  been 
questioned.  (6)  It  is  said  that  the  point  was  decided  by  Boyle 
and  the  Bishop  of   Peterborough;   for  if  the   decease   of  an 

« 

(2)  Eeade  v.  Reade,  5  Ves.  jun.  744;  Casterton  v.  Sutherland,  9  Ves.  jun.  445. 

(a)  Davies  V.  Kempe,  Cart.  2;  and  see  1  Salk.  238;  Doe  v.  Underwood,  Willes, 
293;  Peat  v.  Chapman,  1  Ves.  542. 

(b)  2  Jarm.  Pow.  374. 

(I)  This  was  first  inserted  in  the  6th  edition. 

(II)  This  is  the  point  which  this  case  appears  to  have  decided,  but  it  is  not  easy  to 
collect  the  fact.  See  5  Ves.  jun.  744;  8  Term  Rep.  118.  The  decree  does  not  advert 
to  the  grounds  of  the  decision.  The  defendant  claimed  as  the  survivor  of  the  four 
children.    Reg.  Lib.  B.  1800,  fo.  708.    See  1  Ves.  &  Bea.  92. 
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an  object,  whose  share  has  vested,  does  *not  take  that  [  *510  ] 
share  out  of  the  operation  of  the  power,  it  seems  to 
follow  pari  ratione  that  the  decease  of  an  object,  the  gift  of  whose 
share  by  that  event  lapses,  does  not  pro  tanto  defeat  it.  It  is 
impossible  to  find  any  solid  principle  of  distinction  between  the 
cases.  The  case  of'  Eeade  v.  Reade,  it  is  added,  (and  yhich,  it 
is  observed,  I  admitted  not  to  be  very  intelligible,)  is  much  too 
blind  a  case  to  be  relied  upon  as  establishing  a  doctrine  so  entirely 
new,  and  discrepant  to  the  principles  of  analogous  cases.  The 
admission  of  the  claim  of  the  heir-at-law  of  the  object  who  had 
died  in  the  lifetime  of  the  testator,  unless  he  was  the  heir-at-law 
of  the  testator  (in  which  case  the  reference  to  the  other  character 
was  absurd),  is  quite  unaccountable. 

It  will  be  seen  that  the  heir-at-law  of  the  object  of  the  power 
who  had  dieel,  was  the  heir-at-law  of  the  testator  when  he  died, 
and  there  was  no  reference  to  any  other  character.  The  question 
simply  is,  what  did  Lord  Rosslyn  decide  ?  and  that  I  have  en- 
deavoured to  show.  The  distinction,  however,  between  the  case 
before  him,  and  Boyle  and  the  Bishop  of  Peterborough  appears 
to  be  an  obvious  one.  Where  the  objects  are  once  living,  and 
the  power  may  be  exercised  in  their  favour,  it  operates  as  it  was 
intended,  and  subsequent  events  will  not  defeat  it,  although  they 
will  vary  its  operation  ;  but  where  the  power  as  to  an  object  never 
arose,  and  the  share  of  the  estate  itself,  which  that  object,  if 
living,  would  l:j|ve  taken  in  default  of  appointment,  lapses,  it  is 
reasonable  that  the  power  over  that  shai'e  should  also  lapse,  if  I 
may  be  allowed  the  expression.  Boyle  v.  Bishop  of  Peterborough 
should  not  now  be  disturbed ;  but  it-  is  not  necessary  to  extend 
the  principle  to  other  cases. 

60.  In  the  argument  of  Butcher  v.  Butcher,  it  was  observed 
that  in  Rcade  v.  Reade,  which  contradicts  Boyle  v.  The  Bi&hop 
o:^Peterborough,  Lord  Loughborough  must  have  proceeded  on 
the  notion  that  each  child  was  to  have  a  share  ;  that  the  father 
executing  the  power,  supposing  each  of  the  four  children 
entitled  to  a  fourth,  intended  to  give  "what  each  would  [  *511  ] 
have  taken  if  the  power  had  not  been  executed,  (c) 
Lord  Eldon,  in  delivering  judgment,  alluded  to  the  practice  of 
allowing  shares  to  remain  unappointed,  so  as  to  give  something 

(c)   1  Ves.  and  Bea.  89. 
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to  a  deceased  child.  He  said  that  Lord  Thurlow  dissented  from 
that  which  he  understood  to  have  been  the  previous  notion  of 
conveyancers,  and  established  the  rule  in  Boyle  and  the  Bishop 
of  Peterborough ;  and  Lord  Loughborough  also  appears  in  Reade 
V.  Reade  to  have  disturbed  that  doctrine,  giving  the  fourth  lohich, 
according  to  the  old  course,  would  have  been  divided  among  the 
four,  to  the  representatives  of  the  deceased  child.  He  added,  that 
he  did  not  perfectly  understand  this  case,  which  was  quite  novel 
in  this  respect ;  but  if  the  doctrine  nesulting  from  it  is  not  agreear 
ble  to  that  which  was  previously  understood  to  be  the  law  as  to 
the  fund  unappointed,  as  to  the  unapprgpriated  shares  it  follows 
Boyle  and  the  Bishop  of  Peterborough  which  it  is  better  to  abide 
by.(rf) 

61.  There  appears  to  be  a  misapprehension  in  this  passage, 
which  will  be  observed  upon  in  another  place. (e)  .The  observa^ 
tion  in  the  argument  upon  the  point  decided  by  Reade  v.  Reade 
is  not  correct,  nor  can  Lord  Eldon's  observations  be  supported. 
Lord  Rosslyn  did  not  give  the  fourth  which,  according  to  the  old 
course,  would  have  been  divided  amongst  the  four,  to  the  repre- 
sentatives of  tlie  deceased  child :  because,  according  to  no  rule 
could  the  fourth  have  been  divided  amongst  the  four,  except  under 
an  appointment,  and  none  was  made ;  nor  was  the  fourth  given  to 
the  representatives  of  the  deceased  child  in  that  character ;  but 
the  share  having  lapsed,  was  held  not  to  have  been  aifected  by 
the  appointment  of  the  three-fourths,  and  it  was  decided  that  the 
appointment  was  properly  confined  to  the  three-rourths.  Reade 
V.  Reade  did  not,  it  is  apprehended,  follow  as  to  the  appointed 

shares  Boyle  and  the  Bishop  of  Peterborough ;  for  in 
[  *512  ]  the  latter  case  the  power,  *not withstanding  the  death 

of  an  object  of  the  power,  was  held  to  remain  over  the 
whole  fund  in  favour  of  the  surviving  objects,  whilst  in  Reade  v. 
Reade,  the  death  of  an  object  in  the  testator'' s  lifetime  appears^to 
have  taken  the  share  altogether  out  of  the  will. 

62.  This  subject  will  be .  resumed  in  considering  separately 
what  estates  may  be  created  under  special  powers,  particularly 
under  powers  to  appoint  to  children. (/) 

(<f)  1  Ves.  and  Bea.  92,  93. 

(c)  Vide,  infra,  ch.  12. 

(/)  Infra,  Vol.  II.  ch  15,  s.  2. 
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SECTION  III. 


WHAT   ACTS   POWERS   AUTHORIZE.  (1) 


2.  Powers  of  partition,  sale  and  exchange, 

autlioriie  what  acts. 
8.  Powers  may  be  exercised  over  fund 

directed  to  be  converted. 

4.  Power  to  sell  and  raise  a  sum,  author- 

izes a  mortgnge. 

5.  Power  to  raise  a  sum  authorizes  a  sale. 
8.  Power  to  sell  or  mortgage,  exhausted 

by  a  mortgage. 

11.  Mixed  fund  may  be  given  separately 

amongst  objects. 

12.  Power  to  charge  a  sum  includes  in- 

terest. 

16.  Power  confined  to  part  of  the  estate 

must  be  so  executed. 

17.  But   power  to  charge  an  estate  may 

be  exercised  over  any  portion. 


Jenkins  v.  Keymis.  How  power  to 
charge  niuy  be  executed. 

Power  to  raise  and  borrow,  executed 
by  a  grant  of  a  rent-charge. 

Geneiiil  power  to  raise  any  sum  au- 
thorizes a  lease  for  lives  forever  at 
a  fine. 

Talbot  v.  Tipper.  Limited  power  en- 
larged by  construction. 

Power  to  devise  any  part  extends  to 
the  whole. 

Power  to  ch!irge  reasonable  portion. 

Observations  ou  the  cases. 

Doe  V.  .lackson,  with  observations. 

General  power  restrained  by  construc- 
tion to  children. 


1.  We  may  now  consider  what  acts  powers  authorize.  It  is  a 
little  difficult  to  distinguish  some  of  the  cases  on  this  head  from 
those  in  the  preceding  section,  of  which  this  may  be  considered  a 
continuation. 

2.  A  power  to  make  partition  of  an  estate  will  not  authorize  a 
sale  or  an  exchange  of  it.     A  power  of  sale  simply  does 

*not  authorize  a  partition,  whatever  a  power  of  ex-  [  *513  J 
change  may  do ;  but  it  is  not  perhaps  clear  that  a  power 
to  exchange  will  authorize  a  partition,  although,  as  we  shall  here- 
after see,  under  a  power  of  sale,  a  partition  or  an  exchange  may 
be  indirectly  effected.  But  the  general  consideration  of  powers 
of  "sale  and  exchange,  and  partition,  is  reserved  for  a  separate 
chapter,  (g-) 

3.  In  equity,  a  power  to  appoint  an  estate,  directed  to  be 
bought  with  the  money  to  arise  by  sale  of  another  estate  directed 
to  be  sold,  may  be  exercised  over  the  estate  directed  to  be  sold 

{§•)  Infra,  ch.  18. 


(1)  See  ante,  note  to  p.  *412. 
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in  the  same  manner  as  it  might  be  over  the  estate  directed  to  be 
purchased,  (/i) 

4.  A  power  to  sell  and  raise  a  sum  of  money  implies,  it  seems, 
a  power  to  mortgage,  which  is  a  conditional  sale,(i)  although  this 
cannot  be  treated  as  a  general  rule :  for  the  intention  of  the 
parties,  and  the  nature  of  the  case,  may  render  it  apparent  that  a 
sale  out  and  out  onhj,  and  not  a  mortgage,  is  within  the  authori- 
ty.CA) 

6.  A  power  generally  "to  raise  the  sum"  out  of  an  estate, 
enables  a  sale  of  it:(/)  so  a  proviso,  that  if  one  fund  should  be 
insufficient  to  pay  his  debts,  his  executors  should  raise  the  same 
out  of  his  copyhold  premises,  authorizes  a  sale,  although  they  are 
given  by  a  prior  part  of  the  will  to  his  family  ;(m)  and  however 
obscurely  in  a  will  the  intention  may  be  expressed,  yet  if  it  appear 
that  a  power  of  sale  was  intended,  a  sale  will  be  supported. (w) 

6.  In  Tasker  v.  Small, (o)  a  tenant  in  tail  in  remain- 
[  *514  ]  der  *expectant  upon  a  life  estate,  by  his  marriage  settle- 
ment recited  the  agreement  to  settle  the  estate  (subject 
to  the  estate  for  life,  and  to  the  raising  by  mortgage  or  otherwise 
of  15,000/.  by  and  for  himself,)  and  covenanted  to  make  the 
settlement  (subject  tO  the  raising  by  any  ways  or  means,  and  at 
any  time  or  times  he  should  think  prop(3r,  of  15,000^.  by  mort- 
gage, annuity,  or  otherwise,  for  his  wife,  and  to  any  deeds,  <fcc. 
he  might  execute  for  securing  the  repayment  and  interest)  to  the 
uses  agreed  upoi> ;  and  it  was  agreed  that  there  should  be  inserted 
in  the  settlement  all  such  powers,  clauses,  &c.  as  might  by  counsel 
be  considered  essential  for  the  parties  interested  therein,  or  which 
might  be  proper  for  effecting  the  usual  purposes  therein  contained, 
and  as  were  usually  contained  in  settlements  of  the  like  kind,  and 
it  was  held,  that  the  settlor  might  sell  the  estate  in  remainder  to 

(ft)  Bullock  V.  Fladgate,  1  Ves.  &  Bea.  471.  See  and  consider  Pearson  v.  Lane, 
17  Ves.  Jan.  101 ;  and  observe  tbat  the  rents  and  profits  until  sale  were  directed  to  be 
laid  out  with  the  principal.  Lord  Hai-dwicke's  doctrine  in  TrafFord  v.  Boehm,  3  Atk. 
446,  447,  has  been  questioned. 

(i)  Mills  V.  Banks,  3  P.  Wms.  9;  Woods  v.  Woods,  1  Myl.  &  Cra.  401. 

(7f)  See  Haldenby  v.  Spofforth,  1  Beav.  390. 

{l)  Wareham.v.  Brown,  2  Vern.  153. 

(hi)  Bateman  v.  Batetnan,  1  Atk.  421. 

(j()  Warneford  v.  Thompson,  8  Ves.  jun.  513. 

(o)  6  Sim.  825;  3  M;l.  &  Cra.  63;  the  point  not  decided  upon  appeal. 
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raise  the  15,000/.  The  Vice-Chancellor  observed,  that  the  words 
"  by  mortgage"  did  not  imply  a  sale  ;  the  word  "  annuity"  almost 
implied  a  sale,  as  the  raising  of  the  money  by  annuity  is  a  more 
burdensome  mode  of  raising  it  than  a  mortgage  was :  then  came' 
the  words  "  or  otherwise,"  which  did  imply  a  sale.  The  words 
here  used  showed  an  intention  to  increase  the  power  to  raise  the 
money  as  occasion  should  require. 

7.  Where  an  estate-is  declared  to  be  chargeable  with  the  rais- 
ing a  sum  in  such  manner  as  a  party  shall  apf)oint,  he  may  direct 
it  to  be  raised  by  sale  or  mortgage, (p)  and  a  charge  general}y  or 
direction  to  pay  out  of  rents  and  profits  will  authorize  a  Court  of 
equity  to  direct  a  sale.(g) 

8.  But  where  a  power  is  given  to  raise  money  by  sale  or  mort- 
gage, if  the  parties  intend  that  a  sale  may  be  made  after  a  mort- 
gage in  order  to  pay  it  off,  the  intention  should  be  clearly  ex- 
pressed, as  it  is  doubtful  whether,  if  a  mortgage  be  first  made, 
the  power  is  not  wholly  exhausted,  so  that  a  sale  cannot  after- 
wards be  made  to  exonerate  the  estate ;  and  it  is  clear, 

that  in  a  case  of  this  kind  the  mortgagee  *cannot  re-  [  *515  ] 
quire  a  sale,  even  if  the  power  authorizes  a  sale,  for  he 
is  no  object  of  the  power,  further  than  as  that  power  enabled  the 
donee  to  make  him  a^ood  mortgage.  When,  he  has  that,  he  is 
in  the  ordinary  situation  of  a  mortgagee.  He  has  all  the  reme- 
dies, but  only  the  remedies,  of  a  mortgagee. (r) 

9.  A  power  to  a  tenant  for  life  to  raise  a  principal  sum,  to  be 
applied  as  he  shduld  please,  but  that  the  same  should  not  be  rais- 
ed by  way  of  sale  of  the  estates,  was  treated  as  a  power  in  addi- 
tion to  the  life  estate  he  acquired  :  the  sum  was  to  be  a  charge  on 
the  estate  from  the  period  when  it  was  raised,  the  interest  to  be 
paid  by  the  tenant  for  life,  and  the  mortgagee  to  have  the  first 
charge  upon  the  estate  after  the  expiration  of  the  tenancy  for 
life.(s)  » 

10.  Where  a  power  of  charging  is  given  by  an  instrument  in 
which  different  funds  are  comprised,  and  the  power  is  not  express- 

(yj)  Green  t.  Belcher,  1  Atk.  505. 
(9)  S.  C.  Sheldon  v.  Dormer,  2  Vem.  310. 

(»•)  P;ilk  V.  Clinton,  12  Ves.  jun.  48;  but  as  to  the  principal  question,  see  Omerod 
V.  Hardtnim,  5  Ves.  jun.  722. 

(j)  Simpson  v.  0 'Sullivan,  7  Cla.  &  Fin.  550. 
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ly  confined  to  one  fund  in  particular,  the  question,  whether  ths 
power  embraces  both  funds,  or  only  one  of  them,  must  of  course 
depend  upon  the  construction  of  the  whole  instrument,  and  it  ia 
obviously  impossible  to  lay  down  any  general  rule  on  the  sub-. 

ject.(0 

,  11.  If  a  fund,  consisting  partly  of  real  estate  and  partly  of  per- 
sonal  estate,  be  authorized  as  a  common  fund  to  be  appointed 
amongst  several  objects,  so  that  each  must  have  a  share,  yet  it  • 
is  not  necessary  to  give  a  part  of  eich  fund  to  each  object ;  but 
if  there  are  two,  for  instance,  all  the  realty  may  be  given  to  one, 
and  all  the  personalty  to  the  other.  («) 

12.  A  power  to  charge  land  with  a  particular  sum  enables  a 

charge  of  that  sum,  and  the  interest  besides,  for  the' 
{  *616  ]  intention  is  to  charge  the  estate  with  the  money, and  that 

of  coursecarries  interest ;  and  no  one  would  lend  such 
sum  on  such  security  if  the  law  were  otherwise. (x) 

13.  But  where  a  man,  haying  a  power  to  chai'ge  an  estate  with 
2,000/.,  after  the  death  of  his  ivife,  gave  1,000/.  to  his  wife,  pay- 
able  with  interest /rom  three  months  after  his  death,  Lord  Hard- 
wicke  held  that  the  gift  of  this  1,000/.  was  an  execution  of  the 
power,  although  there  was  a  mistake  as  to  the  time  it  would  be 
raised.  Then  it  was  insisted,  that  as  the  widow  had  1,000/.  left 
her  with  interest  [and  the  principal  could  not  be  paid  at  the  time 
intended] ,  the  interest  should  be  made  good  till  it  amounted  to 
2,000/.  which  he  had  power  to  raise.  But  Lord  Hardwicke  de- 
termined that  the  interest  should  not  be  made  good  out  of  the 
power,  for  that  was  to'  charge  the  estate  with  a  principal  sum  of 
2,000/.  (7/) 

14.  In  the  case  of  Westby  and  Kiernan,(z)  a  man  having  a 
power  to  charge  estates  with  a  sum  of  10,000/.  executed  his  power 
fey  deed,  and  directed  the  trustees,  to  whom  he  appointed  the 
money,  to  lay  it  out  at  interest,  an4  pay  "  the  interest,  dividends, 

(/)  See  Doe  v.  Milbourne,  '2  Term  Rep.  721. 

(u)  Morgan  v.  Surmaii,  1  Taunt.  280. 

(x)  Lord  Kilmurry  v  Gcery,  2  Siilk.  538;  Evelyn  t.  Evelyn,  2  P.  Wms.  659;  Boy- 
cot  V.  Colton,  1  Atk.  552;  Hull  v.  Carter,  2  Atk.  358;  Sergison  v;  Sealy,  9  Mod.  890> 
and  see  Lewis  v.  Freke,  2  Ves.  Jun.  507;  tlitwell  v.  Barnard,  6  Ves.  juu.  620;  Roe  v.- 
PogsoB,  2  Madd.  457;  Simpson  v.  O'SuUivan,  3  Dru.  &  War.  446. 

(y)  Probert  v.  (.littbrd,  1  Atk.  440;  and  see  Marnell  v.  Blake,  4  Dow,  248. 

(2)  Amblv697. 
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and  procQods,"  to  such  parsons  as  ho  had  or  should  appoint  bj* 
will,  and  for  want  of  appointment,  to  pay  the  same  Interest,  &c., 
to  his  sistjr  for  life,  and  after  her  death,  to  pay  the  10,000/.  and 
■the  interest  thereof,  to  her  children.  By  his  will,  made  after  the 
deed,  he  disposed  of  the  principal,  and  toolc-  notice  that  such  was 
his  intention  at  the  time  of  executing  the  deed.  Lord  Bathurst 
held  clearly  that  the  power  over  the  principal  was  reserved^ 

15.  A  power  to  trustees  of  a  public  turnpike  act,  which  autho- 
rized them  to  mortgage  the  tolls,  but  declared  that  there 
should  be  no  priority  amongst  the  creditors,  does  "not  [  *517  ] 
authorize  a  mortgage  of  the  toll-houses  or  the  turnpike 
gates,  because  if  any  creditor  had  a  power  to  enter  and  take  pos- 
session of  the  toll-gates,  he  would  gain  a  priority  which  the  act 
has  denied,  (ffi) 


16.  A  power  to  grant  a  rent-charge  on  any  part  of  the  estate 
of  a  particular  value  will  not,  even  in  equity,  authorize  a  charge 
of  the  rent  on  the  entire  estate,  because  in  such  cases  the  intent  is 
that  the  whole  estate  shall  not  be  encumbered  ;  (6)  so  a  power  to 
settle  part  of  the  land  of  a  given  value,  will  not  authorize  a  grant 
of  a  rent-charge  of  the  same  value  on  the  whole  estate,  but  equity, 
where  'there  is  a  proper  consideration,  will  of  course  relieve 
against  the  defective  execution. 

17.  But  a  power  to  charge  a  given  sum  upon  aji  estate  will 
authorize  the  charge  to  be  made  upon  any  portion  of  it.(<!). 

18.  At  law  a  particular  power  of  charging  lands  will  not 
authorize  a  limitation  of  the  fee,  as  a  security  for  the  sum  to  be 
raised. 

19.  Thus  in  Jenkins  v.  Keymis,(c?)  a  tenant  for  life  under  a  settle- 
ment, having  a  power  to  charg.e  the  land  vith  2,000Z.,  conveyed 
the  inheritance,  without  referring  to  the  power,  by  way  of  mortgage, 
for  securing  2,000/.  and  interest ;  and  it  was  determined,  both  at 

((/)  Fairtitle  t.  Gilbert,  2  Term  Rep.  169. 

(6)  Ilervey  v.  Hervey,  1  Atk.  561;  Earl  of  Tyrconnel  v.  Diike  of  Anoaster,  2  Ves. 
600. 

(c)  Blake  v.  Marnell,  2  Ball.  &  Beat.  35;  4  Dow,  248. 

(rf)  1  Lev.  150;  Hard.  395;  1  Cha.  Ca.  103;  Blakev.  Marnell,  2  Ball  &  Beatty,  35. 
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law  and  in  equity,  that  the  power  was  not  executed.  Hale,  Chief 
Baron,  said,  that  the  power  might  have  been  well  executed  by  a 
grant  of  the  land  until  2,0001.  was  raised  by  the  profits,  or  by  a 
declaration  of  use  until  2,000/.  was  received,  or  by  a  deed  charg- 
ing the  land  with  the  sum  ;  but  he  doubted  whether  a  release  of 

the  inheritance  was  within  the  power,  for  by  this  mode 
[  *51,8  ]  *all  the  subsequent  estates  would  be  destroyed,  which 

was  not  the  intent  of  the  parties. 

20.  But  it  should  seem  that  at  thai  day  if  a  clear  intention  ap- 
peared to  execute  the  power,  equity  would  consider  such  an  exe- 
cution as  that  in  Jenkins  v.  Keymis  a  substantial,  although  defec- 
tive execution,  and  would  relieve  against  the  defendant  in  favour 
of  the  mortgagee.  Indeed  a  mere  charge  would  bind  the  whole 
inheritance,  and  equity  would,  if  necessary,  decree  a  sale  of  the 
inheritance  in  order  to  raise  the  charge. 

21.  In  a  recent  case  there  was  a  power  to  a  tenant  for  life 
under  a  settlement,  made  upon  his  marriage  by  his  father,  "  to 
raise  or  borrow  any  sum  or  sums  of  money  not  exceeding  1,500/., 
and  that  without  the  consent  of  the  trustees."  And  in  the  settle- 
ment was  a  covenant  that  none  of  the  tenants  for  life  should  sell 
or  mortgage  the  settled  estates  during  their  lives.  The  power, 
it  was  held,  authorized  the  grant  of  a  rent-charge  out  of  part  of 
the  estate  until  a  principal  sum  of  744Z.  and  interest  should 
be  thereby  fully  paid  ;(e)  but  the  House  of  Lords,  in  affirming 
the  decree,  particularly  stated  that  this  was  not  to  be  considered 
a  general  rule. 

22.  The  settlement  provided  that  the  tenant  for  life  should  not 
sell  or  mortgage  during  his  life.  The  sum  secured  did  not  of 
course  exceed  the  amount  authorized  by  the  power.  The  power 
was  an  equitable  ouq,  and  therefore  it  was  not  necessary  to  decide 
whether  the  power,  if  a  legal  one,  would  have  been  well  executed 
at  law.  Lord  Rede|dale,  before  whom  the  case  came  first  by 
demurrer,  said,  there  was  no  doubt  that  if  the  donee  had  convey- 
ed the  estate,  subject  to  redemption  on  payment  of  the  sum  se- 
cured, though  the  settlement  gave  him  no  power  to  convey  in  fee,  or 
create  a  term,  yet  it  would  be  held  a  good  charge  on  the  estate. 

(e)  Blake  v.  Marnell,  2  Ball  &  Beatty,  35;  i  Dow,  248.  S.  C.  Muskerry  v.  Chin- 
Hery,  Llo.  &  Goo.  temp.  SugJ.  185. 
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Instead  of  this,  he  had  granted  arent-charge  till  the  debt 
•should  be  paid  ;  and  he  thought  that  by  this  instrument  [  *519  ] 
he  had  declared  that  this  debt  should  be  secured  out 
of  the  inheritance,  and  he  overruled  the  demurrer,  as  the  plaintiff 
might  be  entitled  to  a  decree.  Lord  Manners,  at  the  hearing, 
established  the  charge.  He  was  of  opinion  that  it  was  a  valid 
charge,  affecting  the  estate  in  the  hands  of  the  remainder-man,  and 
'which  the  Court,  in  favour  of  a  creditor,  would  modify  according 
to  the  intent  of  the  power  ;  ^nd  he,  under  the  circumstances, 
treated  the  power  as  an  equitable  one.(/)  "When  the  case  was 
in  the  House  of  Lords,  Lord  Eldon  treated  the  power  as  an 
equitable  one,  and  he  said  the  question  was,  whether  the  party 
having  a  power  to  charge  the  estates  with  a  sum  of  1,600^., 
which  would  make  him  liable  to  pay  the  interest,  the  person  en- 
titled to  the  inheritance  having  to  pay  the  principal — whether,  if 
this  1,500/.  was  not  charged  on  all  the  estates  by  way  of  mortgage 
or  sale,  but  an  annuity  granted  of  IBQl.  charged  on  part  only  of 
the  estates  until  a  sum  of  744^.  should  be  paid  off,  that  could  be 
taken  as  a  good  execution  of  the  power  ;  and  whether,  the  party 
having  a  power  to  raise  a  sum  of  1,500/.  by  mortgage  or  sale  out 
of  the  whole  estate,  that  is,  having  power  to  do  one  thing,  and 
having  in  fact  done  another,  it  is  to  be  held  that  he  meant  to  do 
that  which  he  had  power  to  do.  Lord  Redesdale  was  of  opinion 
that  this  was  an  informal  execution  of  the  power.  The  deed  was 
defective  in  the  manner  of  raising  the  money,  but  though  the 
mode  was  not  that  intended  by  the  settlement,  yet  a  Court  of 
Equity  would  make  it  a  charge  according  to  the  mode  intended 
by  the  settlement.  Lord  Eldon  then  observed,  that  it  must  not 
be  understood  that  they  meant  to  hold,  that  where  tenant  for  life 
has  a  power  to  charge  lands  for  any  given  sum,  the  grant  of  an 
annuity  out  of  those  lands  is  in  all  cases  to  be  taken  as  a  good 
execution  of  the  power.  Looking  at  the  settlement  as  an  equi- 
table contract,  it  gave  a  power  in  some  way  or  other- 
to  charge  these  lands  'with  a  sum  of  1,600/.  In  what  [  *520  ] 
way  it  was  very  difiScult  to  say,  unless  you  reject  the 
proviso  that  he  should  not  sell  or  mortgage ;  and  it  is  not  impossi'- 
ble  that  he,  might  have  resorted  to  the  mode  of  execution  by 

(/)  See  4  Dow,  251,  252.  258.  262. 

47* 
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annuity,  on  account  of  the  clause  in  the  deed  forbidding  him  to 
sell  or  mortgage.  Lord  Redesdale  then  observed,  that  the  case 
was  totally  different  from  the  generality  of  other  cases,  for  there 
was  no  provision  how  to  execute  the  power.  It  is  merely  that  he 
shall  have  a  power  to  charge  to  that  amount,  and  the  meaning  of 
the  proviso,  that  he  should  not  mortgage  or  sell,  must  be  that  he 
should  not  mortgage  or  sell  so  as  to  defeat  the  provisions  of  the 
settlement,  otherwise  it  would  be  absurd  to  say  that  he  should 
have  such  a  power,  and  yet  should,  dbt  mortgage  or  sell. 

The  opinion,  therefore,  appears  to  have  been  that  the  power 
authorized  a  mortgage  or  sale.  As  such  a  power  would  be  a  good 
legal  one,  of  course  it  must  receive  a  construction,  and  a  general 
power  to  charge  a  sum  upon  the  estate,  would,  no  doubt,  at  law, 
at  least  authorize  a  mortgage  for  securing  it. 

23.  In  Ward  v.  Hartpole(g')  a  general  power  with  consent  of 
trustees,  to  the  tenant  for  life  to  raise  any  sum  of  money  he  should 
think  fit,  was  held  to  be  well  exercised  by  a  lease  for  lives,  re- 
newable for  ever,  granted  for  a  fine  at  an  annual  rent,  although 
the  settlement  also  contained  a  power  of  leasing  for  lives  at  the 
best  rent,  without  fine.  The  trustees  had,  previously  to  the  lease, 
consented  that  the  tenant  for  life  might  raise  5,000Z.  by  mortgage 
or  otherwise,  as  he  should  think  fit. 

24.  Lord  Mansfield,  in  delivering  the  judgment  of  the  House  of 
Lords,  observed,  that  powers,  especially  those  in  family  settle- 
ments, being  considered  as  reservations  of  so  much  of  the  abso- 
lute dominion  of  the  estate,  were  to  be  construed  equitably,  and 

most  favourably  for  the  grantee  ;  and  therefore,  where 
[  *52l  j  through  mistake  or  inadvertency  the  several  *circum- 

stances  required  by  a  power  are  not  strictly  and 
formally  complied  with,  equity  will  interpose  and  supply  the  de- 
fect. '  The  power,  indeed,  cannot  be  exceeded ;  but  within  the 
extent  and  compass  of  it,  a  court  of  equity  will  aid  all  defects  of 
circumstances,  and  even  where  powers  have  been  exceeded,  the 
execution  is  not  absolutely  void  ;  for  the  Court  will  correct  the 
excess,  and  supply  the  execution  as  far  as  the  power  warrants. 
In  this  case  he  said  it  was  certain  that  the  lease  was  not  within, 
because  not  made  according  to  the  power  of  leasing ;  but  upon 

(g)  3  Bligh,  470. 
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the  true  construction  of  the  power  to  raise  money,  and  the  con- 
sent of  the  trustees,  and  considering  the  knowa  and  long-estab- 
lished usage  in  Ireland,  he  thought  that  this  mode  of  fining-down 
might  be  one  way  of  raising  the  money.  The  articles  reserve  a 
power  to  toake  leases  for  any  term  of  years,  or  for  one,  two,  or 
three  lives  certain,  or  renewable  for  ever.  The  power  to  raise 
money  enabled  the  tenant  for  life  to  raise  any  sum,  for  such  uses 
as  he  should  think  fit,  with  the  trustees'  consent ;  the  trustees 
give  their  consent,  and  authorize  him  to  raise  5,000/.  by  mort- 
gage or  otherwise,  as  he  should  think  fit.  Now,  he  wasof  opinion, 
that  by  the  terras  of  this  power  and  the  trustees'  consent,  ho  was 
elearly  warranted  to  raise  it  by  fines.  The  power  was  very  re- 
markable and  very  uncommon :  he  was  enabled  to  raise  any  sum 
of  money  for  such  uses  and  purposes  as  he  should  think  fit,  with 
the  trustees'  consent.  There  was  no  sum  mentioned  ;  no  particu- 
lar mode  prescribed  for  raising  it ;  no  restriction  whatever  as  to 
the  execution  of  the  power,  but  that  it  should  be  with  the  trus- 
tees' consent.  Now  this  power  operates  as  an  exception,  and  so 
far  as  respects  the  execution  of  it,  the  power  of  leasing  does  not 
extend  [to  it]  or  interfere  [with  it.]  When  the  power  for  rais- 
ing money  is  satisfied,  then  indeed  all  leases  afterwards  made 
must  be  in  conformity  to  the  terms  of  the  power  of  leasing,  but 
those  made  in  the  execution  of  the  power  of  raising  money  cannot 
be  affected  by  it.  The  trustees  tie  the  tenant  for  life 
down  to  no  'particular  mode,  but  leave  it  to  his  discre-  [  *522  ] 
tion  to  raise  it  by  mortgage,  or  in  any  other  manner  as 
h©  should  judge  proper :  finlng-dowu  the  rents  was  one  of  those 
other  ways  ;  selling  was  another  ;  there  was  no  way  of  raising 
money  but  by  mortgaging,  fining-down,  or  sellipg  :  he  was  left  at 
his  option.  Great  part  of  the  lands  he  sold  ;  they  were  quietly 
enjoyed,  and  no  question  is  made  as  to  the  validity  of  those  sales ; 
why  then  might  not  money  be  as  well  raised  by  fines  ?  It  could 
make  no  difference  by  what  means  it  was  raised,  provided  the 
value  was  given.  He  was  clearly  of  opinion  that  it  might  be 
raised  by  fines,  and  that  so  far  the  lease  was  a  good  execution  of 
the  power  under  the  trustees'  consent. 

25.  In  considering  the  extent  of  a  power,  the  intention  of  the 
parties  must  be  the  guide.  Therefore,  a  power  limited  in  terms 
has,  in  favour  of  the  intention,  been  deemed  a  general  power. 
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26.  The  case  of  Talbot  v.  Tipper(/i)  is  an  instance  of  this  con- 
struction. In  a  settlement  by  Sir  John  Portescue  he  reserved  a 
power  to  make  leases,  with  fine  or  without  fine,  and  rendering 
such  rents  and  services  as  he  should  think  fit.  He  made  a  lease 
without  reserving  any  rent ;  and  it  was  objected,  that  some  rent 
ought  to  be  reserved,  and  there  not  being  any,  his  power  was  not 
well  executed  ;  but  the  objection  was  overruled,  because  it  being 
to  reserve  such  rent  as  he  should  think  fit,  and  he  having  thought 
fit  to  reserve  no  rent,  this  should  not  avoid  the  execution  of  the 
power,  and  especially  he  not  having  said  such  yearly  rent ;  so  that 
a  pepper-corn-reserved,  payable  forty  years  after,  would  have 
been  sufficient,  and  therefore  snch  matter  should  no't  be  regarded 
as  a  cause  sufficient  to  avoid  the  lease,  where  he  had  made  it  sub- 
ject to  a  trust  to  pay  the  rents,  issues,  and  profits,  to  such  persons 
as  he  should  direct. 

27.  And  in  Long  v.  Long,(i)  as  we  have  seen,  a  power  to  a 

father  in  a  marriage  settlement  to  charge  the  estate 
[  *523  ]  *with  such  sum  or  sums  of  money  for  younger  chil- 
dren as  he  should  think  fit,  was  held  to  leave  the 
father  unrestrained  in  amount,  so  that  he  might  charge  the 
utmost  value  of  the  estate.  This  is  an  example  of  a  power  allow- 
ed to  operate  according  to  its  tenor,  although  the  nature  of  the 
settlement  might  have  led  to  the  conclusion  that  a  limited  amount 
of  charge  only  was  intended. 

28.  In  Mansell  v.  Mansell,(A;)  where  the  tenant  for  life,  with 
the  consent  of  trustees,  was  authorized  "  to  settle  a  jointure," 
Wilmot,  in  .delivering  his  judgment  said,  that  take  away  the  check, 
and  he  might  settle  the  whole  estate. 

29.  And  in  Muskerry  v.  Chinnery,(/)  in  Ireland,  where  the 
power  was  to  the  husband  to  lease  for  any  term  or  terms  of  years 
or  lives,  with  or  without  covenants  for  renewal,  and  upon  the  de- 
termination of  any  of  the  leases  to  make  new  or  other  leases 
thereof  in  manner  aforesaid,  and  with  or  without  fines,  as  he 
should  think  fit ;  and  he  also  had  a  power  to  mortgage,  not  exceed- 

{h)  Skin.  427. 

(i)  5  Ves.  jun.  445.    Snpra,  p.  486. 

(fe)  Wilih.  notes,  44,  45;  and  see  Carter  v.  Carter,  Mose,  365. 
(0  Llo.  &  Goo.  t.  Sugd.  185;  App.  No.  18,  for  the  Lord  Chief  Baron'sopinion ;  in- 
fra, ch.  17. 
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ing  20,000/.,  and  likewise  a  power  to  charge  or  encumber  all  the 
estates,  or  any  part  thereof,  with  any  sum  or  sums  of  money  for 
the  younger  child  or  children  of  the  marriage,  in  such  proportions 
and  manner,  and  payable  at  such  time  or  times  as  he  should  by 
deed  or  will  appoint ;  the  Lord  Chancellor  and  the  Lord  Chief 
Baron  were  of  opinion  that  leases  for  999  years,  granted  for  large 
fines  at  small  rents,  were  valid,  and  that  the  power  to  charge  for 
younger  children  was  unlimited.  They  gave  full  effect  to  the 
words  of  the  powers.  The  L.  C.  observed,  what  is  the  construc- 
tion of  these  different  powers  ?  As  regards  the  power  of  ledsing, 
the  case  of  Talbot  v.  Tipper  bears  powerfully  upon  this  case. 
There  the  power  was  to  make  leases,  with  iine  or  Avithout  fine, 
and  rendering  such  rents  and  services  as  the  donee  of  the  power 
should  think  fit.  The  settlor  declared  the  uses  of  the 
*term,  to  secure  the  payment  of  his  debts,  and  after-  [  *524  ] 
wards  made  a  lease  without  reserving  rent.  It  was 
argued  that,  by  a  rational  construction  of  the  words,  some  rent 
must  be  reserved  to  whicK  the  Court  made  this  answer  :  "  It  be- 
ing to  reserve  such  rent  as  he  should  think  fit,  and  he  having 
thought  fit  to  reserve  no  rent,  this  shall  not  avoid  the  execution 
of  tlic  power ;"  for  a  pepper-corn  reserved,  payable  forty  years 
after,  had  been  suflicient.  The  power  was  held  to  be  an  unlimit- 
ed one.  He  thought  courts  of  law  and  equity  had  very  often 
been  misspending  their  time  in  seeking  to  introduce  qualifications 
where  parties  had  used  general  expressions,  and  not  taken  the 
trouble  to  explain  the  intention  to  use  them  in  a  restricted  sense. 
If  he  was  to  restrain  this  power  at  all,  would  anybody,  point  out 
how  far  he  was  to  restrain  it  ?  Where  was  the  limit  to  be  ?  The 
term  might  be  ten  thousand  years,  and  the  rent  a  pepper-corn, 
and  where  was  tiie  line  to  be  drawn  as  to  the  amount  of  the  fine  ? 
He  saw  none.  He  thought  there  was  no  power  in  a  court  of 
equity  to  cut  down  this  power.  There  was  nothing  to  guide  him, 
except  what  appears  on  the  face  of  the  instrument,  and  therefore 
he  was  of  opinion  that  this  general  leasing  power  must,  both  at 
law  and  in  equity,  have  its  full  force  and  operation.  Now  as  to 
the  next  power,  to  charge  for  younger  children  any  sum  he  should 
think  fit,  that  also  was  without  limit :  _the  settlement  gave  the 
father  a  power  to  appoint  any  sum.  In  the  case  of  Long  v.  Long 
the  very  point  was  decided.     There,  under  such  a  power  the 
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father  thought  fit  to  direct  the  entire  estate  to  be  sold,  and  he 
gave  nearly  the  whole  of  the  produce  of  it  to  the  younger  children. 
It  was  argued  that  this  never  could  have  been  the  intention  of  the 
parties,  because  if  the  father  was  allowed  to  dispose  of  the  \yhole 
it  would  defeat  the  settlement ;  but  Lord  Rosslyn  stopped  the 
counsel,  and  asked,  what  could  be  said  upon  that  point  ?  Where 
was  the  limit  in  the  case  there  ?     If  the  parties  themselves  have 

not  limited  the  amount,  was  this  Court  to  be  called  on 
[  *525  ]  to  do  so  for  them  ?     *Hc^  was  he,  sitting  as  a  Judge 

in  a  court  of  equity,  to  arrive  at  any  just  conclusion  as 
to  what  the  proper  limit  should  be,  where  the  parties  themselves 
have  left  it  at  large  ?  The  effect  of  the  two  cases  to  which  he 
had  referred  was  that  these  powers  cannot  be  restrained.  This 
question  was  raised  in  the  course  of  the  discussion,  whether  or  not 
the  father  had  a  right  to  raise  20,000/.,  besides  the  fines,  or  whe- 
ther the  fines  should  be  taken  as  a  portion  of  the  20,000/.  He 
was  not  called  upon  to  decide  that  point ;  but  he  was  not  at  all 
certain  that  the  Court  might  not  consider  that  there  would  bo  no 
incongruity  in  holding,  that  the  fines  should  be  taken  to  be  in  aid 
of  the  power  to  charge  the  20,000/.  In  the  case  of  Blake  v.  Mar- 
nell,  which  was  first  in  this  Court,  and  afterwards  in  the  House  of 
Lords,  it  was  decided,  that  under  a  power  of  raising  a  certain 
sum  of  money,  you  may  limit  an  annuity  or  rentcharge  and  the 
House  of  LoFds,  considering  it  an  equitable  execution  of  the  power 
relieved  against  the  defect.  He  did  not  see  the  difference  between 
raising  the  charge,  by  mortgage  and  by  such  an  annuity,  which  was 
re3.11y  only  a  postponed  mortgage  securing  the  payments  by  annual 
instalments.  Why  was  it  not  good  at  law  ?  No  damage  can  be 
done  provided  the  amount  of  the  charge  be  not  exceeded.  The 
case  of  Ward  v.  Hartpole,  which  had  been  so  much  discuss.ed  at 
the  bar,'^was  a  very  singular  case  :  the  power  there  was  to  grant 
leases  for  any  number  of  years,  or  for  one,  two,  or  three  lives  cer- 
tain, or  renewable  forever,  at  the  best  improved  rent,  without  fine. 
There  was  also  another  power  enabling  the  tenant  for  life,  with 
the  consent  of  the  trustees,  to  raise  any  sum  or  sums  of  money. 
He  did  grant  a  lease  upon  a  fine,  and  therefore  that  could  not 
have  been  at  the  best  improved  rent,  because  a  fine  was  received, 
and  it  was  not  considered  good  under  the  first  power,  but  was 
held  to  be  a  good  execution  of  the  power  to  raise  any  sum  of  mo- 
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Qey.     This  case  shows  the  extent  to  which  courts  have  gone  in 
order  to  sustain  fair  transactions  like  these  ;  and  the 
doctrine  of  Lord  Mansfield  *in  that  case  agrees  with  the  [  *526  ] 
decisions  in  Talbot  v.  Tipper  and  Long  v.  Long. 

30.  The  leases  in  Muskerry  v.  Chinncry  had  been  held  iuTalid 
in  the  Common  Pleas  in  Ireland,  upon  a  case  directed  to  them 
from  the  Court  of  Chancery.  Their  opinion,  it  should  seem  de- 
pended upon  a  general  view  tliat  the  power  meant  what.it  did  not 
express,  that  the  leases  should  conform  to  the  ordinary  rules  ap- 
plied  to  leases  granted  by  a  tenant  for  life  under  a  power  in  the 
settlement.  This  was  contrary  to  the  above  opinion  expressed 
by  the  Chancellor,  in  February,  1835,  which  was  supported  by 
the  Chief  Baron ;  and  the  opinion  of  the  Chief  Justice  of  the  Com- 
mon Pleas  (who  had  joined  in  the  certificate)  ultimately  strongly 
leaned  in  favour  of  the  validity  of  the  leases,  but  it  was  not  con- 
sidered necessary  to  decide  the  point.  However,  upon  a  rehear- 
ing, the  then  Lord  Chancellor  of  Ireland  decided  the  case  upon 
the  legal  question,  and  being  of  opinion  that  the  leases  were 
invalid,  reversed  the  decree  of  his  predecessor.  Upon  an  appeal, 
the  House  of  Lords  sent  back  the  case  to  Ireland, (m)  and  upon  a 
case  directed  to  the  Court  of  Queen's  Bench  (Bushe,  C.  Justice, 
and  Burton  and  Perrin,  Js.)  certified  in  favour  of  the  validity  of 
the  leases, (1)  and  Crampton,  J.,  against  their  validity  ;(m)  and 
now  the  case  is  again  before  the  House  of  Lords. 

31.  In  a  late  case  in  the  Common  Pleas,  upon  a  devise  to  a 
wife  for  life  of  the  residue  of  the  testator's  property,  "  reserving 
to  her  full  power  to  will  away  any  part  or  portion  of  his  said  resi- 
due at  her  decease,"  with  a  gift  over  of  the  residue  of  what  should 
not  be  disposed  of  by  his  wife,  it  was  held  that  the  wife  had  a 
powci;  to  dispose  of  the  whole  property.(o) 

32.  But  in  the  case  of  the  Earl  of  Tankerville  v. 
Coke,(/')  *a  particular  power  of  jointuring  was  given  [  *527  J 
to  a  tenant  for  life,  and  a  general  power  to  charge  the 

(m)  Sheeliy  v.  Muskerry,  7  Cla.  &  Fin,  1. 
(n)  Lord  Muskerry  v.  Sherry,  2  Jebb  &  Sym.  300. 
(o)  Cooke  V.  Farrand,  2  Marsh.  421 ;  7  Taunt.  122. 

(;()  Mose.  140;  and  see  Lord  Hincliinbroke  v.  Seymour,  1  Bro.  C.  C.  895;  in&a, 
ch.  14. 

(1)  But  see  Sug.  on  Prop.  468,  note  (1). 
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lands  with  portions "  for  younger  children.  The  tenant  for  life 
charged  the  lands  with  very  heavy  sums.  It  was  insisted  tliat  the 
Court  would  cut  down  the  power  as  unreasonable,  as  it  appeared 
that  the  testator  designed  the  estate  to  remain  in  the  family.  Lord 
Chancellor  King,  assisted  by  Lord  Chief  Justice  Raymond  and 
Mr.  Baron  Comyn,  held  that  the  donee  had  restrained  his  power 
by  his  marriage  articles,  so  that  it  became  unnecessary  to  decide 
the  point ;  but  all  the  three  Judges  expressed  their  opinion  that 
the  power  was  under  the  influence  of  the  Court,  and  that  an 
unreasonable  execution  of  it  Avould  be  relieved  against. 

3-3.  And  in  Edgeworth  v.  Edgeworth,(9)  the  power  Was  to 
cliarge  with  reasonable  portions  or  fortunes  for  younger  children. 
An  appointment  was  made,  and  Lord  Manners  referred  it  to  the 
Master  to  inquire  whether  the  sum  charged  was  a  reasonable  por- 
tion, or  what  other  sum  would  be  I'easonable  under  the  power, 
with  consequential  directions.  Upon  a  rehearing.  Lord  Chancellor 
Hart  held  that  the  power  was  sufficiently  certain  to  be  capable  of 
execution.  He  held  that  the  portion  had  not  become  vested  ;  but 
he  desired  it  to  fee  understood  that  he  gave  no  opinion  on  the 
question  how  far  the  Court  was  right  in  referring  to  the  Master's 
decision  whether  the  sum  appointed  was  reasonable  in  amount, 
and  if  it  was  not,  could  authorize  him  to  substitute  his  discretion 
for  that  which  the  testator  reposed  in  the  donee  of  the  power. 
His  opinion  •  probably  was,  that  the  donee  of  the  power  was  the 
sole  judge  of  the  reasonableness  of  the  amount;  but  he  controlled 
the  execution  of  the  power,  because  it  was  not  reasonable  as  to 
the  time  of  the  vesting. 

34.  The  author  once  thought  Long  v.  Long  was  wrongly  decid- 
ed, but  further  consideration  induced  him  to  alter  his  opinion.   In 

such  a  power  there  is  nothing  by  which  you  can  restrain 
[  *o_28  ]  *or  limit  the  amount.     How  much  of  the  estate  is  to  be 

left  beyond  the  charge  ?  How  is  the  value  of  the  estate 
itself  to  be  ascertained  ?  It  is  not  a  question  whether  the  exe- 
cution of  the  power, is  reasonable  or  not,  but  whether  it  is  au- 
thorized by  the  power,  and  if  that  is  unlimited  no  Court  has  a 
right  to  restrain  it.  Great  inconvenience  would  be  found  to  result 
from  an  attempt  to  fix  an  amount  of  charge  where  the  settlement 
in  terms  gives  an  unlimited  power.     There  is  difficulty  enough  in 

(5)  1  Beat.  828;  see  Fentoii  v.Jentoii,  1  Drury  &  Wal.  66. 
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a  case  like  Edgeworth  v.  Edgeworth,  where  the  charge  is  to  be 
reasonable  portions,  and  the  safest  rule,  even  in  such  a  case, 
would  be  to  leave  the  reasonableness  of  the  amount  to  the  discre- 
tion of  the  donee. 

35.  In  Doe  v.  Jackson(r)  a  special  power  in  words  to  appoint 
to  children  was  held  to  be  a  general  power :  the  estate  was  settled 
to  the  husband  for  life,  remainder  (subject  to  a  rent-charge  to  the 
wife  for  life)  to  the  use  of  such  child  or  children  as  was  or  should 
be  begotten  by  the  husband  on  the  wife,  forever,  subject  never- 
theless to  such  divisions,  directions  and  appointments,  as  the 
husband  by  will,  &c.  should  think  fit  to  direct  and  appoint.  The 
Court  held  that  the  power  was  not  one  of  distribution  merely,  but 
a  general  power  of  appointment  under  which  he  might  appoint  the 
reversion,  subject  to  his  own  and  his  wife's  life  estate,  to  any  one 
for  any  estate :  this  construction  gave  effect  to  all  the  words, 
whereas  the  contrary  one  did  not  attribute  full  force  to  the  latter 
expressions ;  to  none,  in  truth,  but  the  word  divisions.  The 
meaning  of  the  sentence  was  this :  that  the  remainder  is  to  go  to 
the  child  or  children  as  joint  tenants  (for  want  of  words  of  inheri- 
tance) for  life  only ;  but  this  limitation  in  favour  of  the  children 
jointly  was  nevertheless  liable  to  be  affected,  controlled  or  altered 
by,  and  must  give  way  to  any  direction  that  the  husband  might 
give  as  to  the  division  of  that  estate,  or  any  other  division,  order 
or  appointment.  The  effect  was  the  same  as  a  limita- 
tion *to  such  uses  as  the  husband  should  by  deed  or  will  [  *529  J 
appoint,  and  in  default,  to  the  children  as  joint  tenants 

for  life ;  and  the  limitation  was  not  equivalent  to  a  limitation  ta 
the  children  for  life,  in  such  parts,  shares  and  proportions,  and 
subject  to  such  conditions  or  limitations,  as  the  husband  should 
appoint. 

36.  But  it  would  seem  to  be  difScult,  and  would  certainly  be 
dangerous,  to  support  this  view  of  the  case  ;  nor  was  it  necessary 
for  the  decision  of  the  case,  as  the  words  were  clearly  sufficient 
to  authorize  the  appointment  to  the  only  surviving  child  in  fee. 
The  words  to  the  use  of  the  children  for  ever,  at  least  showed 
the  intention  to  give  the  fee  to  the  children ;  and  the  words,  sub- 
ject nevertheless  to  such  divisions,  directions,  orders  and  appoint- 

(r)  1  Mood.  &  Kob.  553;  see  now  1  Vict.  o.  26. 
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ments  as  the  husband  should  think  fit,  appear  to  mean,  subject  to 
such  divisions  and  appointments  between  or  for  the  benefit  of  the 
children,  as  he  should  direct :  the  objects  of  the  power  were  the 
children  ;  there  are  no  other  or  general  objects  expressed,  and  if 
anything  is  to  be  implied,  it  should  be  what  is  consistent  with  the 
declared  object ;  the  power  really  is  a  power  to  appoint  the  fee 
to  the  children  in  such  manner  as  the  father  should  please  : — ^to 
the  use  of  such  children  for  ever,  subject  to  such  divisions,  direc- 
tions, orders  and  appointments  as  tUte  father  should  think  fit,  is 
only  the  common  power  in  effect ;  every  word  is  attended  to  in 
that  construction,  for  the  father's  divisions,  directions,  orders  and 
appointments  amongst  the  children,  will  operate  ;  and  most  of  the 
words,  viz.  divisions,  directions  and  orders,  can  hardly  be  satisfied 
by  any  other  construction,  for  they  seem  clearly  to  refer  to  divis- 
ions, directions  and  orders  between  or  concerning  the  objects — 
that  is,  the  children  before  named.  Words  which  in  their  natural 
interpretation,  and  according  to  the  common  mode  of  introducing 
them  in  similar  cases,  may  properly  be  held  at  once  to  justify  and 
support  the  professed  object  of  the  power  of  which  they  form  a 

part,  ought  not,  without  there  be  something  to  force 
[  *530  j  such  a  construction,  *to  be  deemed  to'  give  a  new  and 

independent  power,  which  may  operate  to  destroy  the 
original  limitation.  What  was  intended  to  be  one  power  to 
appoint  the  fee  amongst  the  children,  was  divided  and  cut  in  two 
by  construction,  so  as  to  give  life  estates  only  to  the  children  for 
want  of  technical  words  of  inheritance,  and  at  the  same  time  to 
give  to  the  father  a  power  to  appoint  the  fee  to  any  stranger,  so 
as  to  exclude  the  children  altogether  ;  whereas  had  the  clause 
been  read  as  giving  one  power  only,  the  intention  to  enable  the 
gift  of  the  fee  to  the  children  would  have  been  effected  by  the 
very  words  which,  being  considered  as  a  separate  clause  creating 
a  general  power,  gave  a  power  to  appoint  the  fee  to  any  one. 

37.  But  where  the  intent  can  be  collected,  a  general  power  in 
terms  may  be  cut  dow^  to  a  particular  purpose. 

38.  An  example  is  furnished  by  the  case  of  Bristow  v. 
Warde.(s)  There,  by  marriage  articles,  funds  of  each  party 
were  agreed  to  be  settled  on  the  husband  and  wife,  and  then  as 

(s)  2  Ves.  jun.  336.  This  case,  however,  must  not  be  considered  as  establishing  a 
general  rule;  see  Cooke  y.  Briscoe,  1  Dru.  Si^Walsh,  596. 
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the  husband  should  appoint  generally,  and  in  default  of  appoint- 
ment  to  the  children  of  the  marriage  as  usual.  It  was  insisted 
that  his  power  was  indefinite,  and  not  confined  to  children.  But 
Lord  Rosslyn,  after  observing  that  the  articles  were  made  in  order 
to  secure  a  provision  for  the  intended  wife  and  the  issue  of  the 
marriage,  said  that  it  would  be  a  forced  construction  of  articles 
to  hold  that  a  provision  to  be  made  for  children,  in  default  of 
appointment,  to  be  equally  distributable  in  the  case  of  an  appoint- 
ment, should  be  subject  to  his  debts,  which  would  be  the  necessary 
consequence  of  holding  that  he  had  an  indefinite  power  of  ap- 
pointing, for  if  he  had  that  indefinite  power  it  would  be  assets ;  he 
might  appoint  to  any  one  ;  his  creditors  could  affect  it ;  and  if  he 
executed  his  power  for  the  children,  the  children  must  take  it 
subject  to  the  debts  of  their  father.  It  was  not,  he 
added,  the  natural  frame  of  *such  a  settlement,  nor  was  [  *531  ] 
it  the  construction  of  the  words  of  this.  It  was  clear 
the  power  of  appointment  was  not  indefinite,  but  was  confined  to 
the  issue. 

39.  And  in  Mildmay's  case,  in  Coke's  first  volume,(i)  the  es- 
tate was  settled  in  default  of  issue  male,  on  the  settler's  three 
daughters  in  tail,  with  cross  remainders.  And  it  was  provided 
that  Sir  Henry,  the  settler,  might  "  limit  any  part  of  the  lands  to 
any  person  or  persons  for  any  life,  lives,  or  years,  for  the  pay- 
ment of  his  debts,  performing  of  his  legacies,  preferment  of  his 
servants,  or  any  other  reasonable  considerations  as  to  him  should 
be  thought  good."  One  of  the  daughters  died,  whereby  the  two 
others  became  seised  of  the  entirety,  and  Sir  Henry  limited  a 
great  part  of  the  land  to  one  of  the  surviving  daughters  and  her 
husband  for  a  thousand  years,  without  reserving  any  rent.  Ajid 
upon  these  words  in  the  proviso  (other  considerations,)  it  was 
held  that  this  word  (other)  could  not  comprehend  any  considerar 
tion  expressed  in  the  indentures  before  the  proviso  :  for  (other) 
ought  to  be  other  in  nature,  quality,  and  person,  and  the  advance- 
ment of  his  daughters  is  the  consideration  mentioned  before. 
And  it  was  resolved,  that  the  limitation  of  a  thousand  years  was 
as  well  against  the  intent  of  the  parties,  as  against  the  words  of 
the  proviso,  for  the  intent  was  to  make  distribution  of  his  lands 

(0  P.  175  a. 
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amongst  his  three  daughters,  and  the  heirs'  of  their  bodies  ;  but  i 
this  limitation  should  be  good  it  would  frustrate  the  estate  of  the 
other  sister,  and  defraud  the  intent  of  the  parties  grounded  upon 
a  consideration  of  marriage.  And  this  limitation  for  a  thousand 
years  without  any  rent  reserved,  seemed  also  to  be  against  the 
words  of  the  proviso,  for  that  cannot  be  called  a  reasonable  con- 
sideration which  tends  to  the  subversion  of  the  estates  settled  by 
the  indenture  upon  good  consideration,  against  the  meaning  of  the 
parties.  , 

40.  But  these  cases  cannot  be  considered  as  establishing  a 

general  rule  ;  a  gift,  for  example,  by  will  to  a  daughter 
[  *532  ]  for  *life,  and  after  her  death,  to  such  person  or  persons, 

for  such  intents  and  purposes,  and  in  such  parts,  shares 
and  proportions,  manner  and  form,  and  with,  under  and  subject 
to  such  conditions  and  restrictions  as  she  should  appoint  by  will, 
was,  of  course,  held  to  be  a  general  power,  although  the  gift  in 
default  of  appointment  was  to  the  children  of  the  daughter,  (m) 


SECTION  IV. 

OP  THE   CONSTRUCTION   OP  XIMITATIONS   IN  INSTRUMENTS   EXECUTING 

POWERS. 


1.  Technical  expressions  necessary  in  lim- 

iting estates  by  deed  under  powers. 

2.  Life  estate  only  where  no  words  of  in- 

heritance. 
8.  Life  estates  only  under  limitation  to  A. 

for  life,  remainder  to  his  issue  male. 
4.  Limitation  for  years  and  limitation  to 

heirs  of  the  body  cannot  coalesce. 


5.  But  equally  to  be  divided  creates  a 

tenancy  in  common. 

6.  Wills    in  execution  of   powers  con- 

strued as  proper  wills. 
7. )  Estates   in    fee   or  in   tail   without 
9.  5      proper  words  of  inheritance. 

10.  1  Vict.  c.  26. 

12.  Where  executors  take  in  that  chara'bter. 


1.  A  POWER  may  bei*executed  by  any  act  inter  vivos  or  by  will. 
In  the  execution  of  powers  by  deed  or  other  act  inter  vivos,  tech- 
nical expressions  are  as  necessary  in  the  limitation  of  the  estate 
as  in  feoffments  or  gifts  at  common  law. 


(u)  Mackerly  t.  Sison,  8  Sim.  561. 
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2.  Therefore,  if,  under  a  power,  the  estate  be  appointed  to  A. 
and  the  deed  express  or  limit  no  estate,  the  appointee  will  take 
an  estate  for  life  only,  (a;)  * 

3.  So  if  the  estate  be  limited  to  A.  for  life,  remainder  to  his 
issue  male,  the  father  would  take  for  life  only,  and  his  sons  would 
take  as  purchasers  and  joint-tenants  for  life. 

*4.  Again  a  limitation  to  A.  for  ninety-nine  years,  [  *533  ] 
and  a  subsequent  limitation  to  his  heirs,  or  the  heirs  of 
his  body,  cannot  coalesce  ;  nor  can  a  limitation  of  a  legal  estate 
of  inheritance  under  a  power  coalesce  with  a  previous  equitable 
estate  of  freehold  to  the  same  person,  although  vested  in  him  by 
the  instrument  creating  the  power.  And  so  in  every  other  case 
which  may  be  put,  the  construction  would  be  the  same  as  upon  a 
feoffment  at  common  law.(z/) 

5.  But  Lord  Hardwicke  laid  it  down  as  his  opinion,  that  words 
.  of  regulation  or  modiiication  of  the  estate,  as  the  words  equally 
to  be  .divided  are,  and  not  words  of  limitation,  might  have  greater 
latitude  given  to  them  in  deeds  under  the  Statute  of  Uses  than  in 
feoffments  :  and  he  accordingly  decided,  that  the  words  equally 
to  be  divided  in  a  deed,  operating  under  the  statute,  would  create 
a  tenancy  in  common  ;(«)  which  point  was  afterwards  determined 
the  same  way  by  the  Court  of  King's  Bench  in  the 'year  1753.(a) 
However,  the  student  should  be  cautious  how  he  extends  this 
doctrine.  It  is  difficult  to  put  many  cases  to  which  it  would 
apply  ;  and  it  does  not  seem  to  be  well  established  even  in  the 
principal  case. (6)- 

6.  But  a  greater  latitude  is  allowed  in  wills  executing  powers  ; 
for,  as  we  have  seen,  wills  executed  under  powers  must  receive 
the  same  construction  as  proper  wills.  It  seems  indeed  once  to 
have  been  doubted  whether  a  will  made  in  exercise  of  a  power 
could  be  considered  as  a  proper  will.    In  an  opinion  of  Mr.  Jus- 


(i)  See  Co.  Litt.  42  a. 

(j)  See  Makepeace  v,  Fletcher,  2  Com.  457;  RigdeiPv.  Vallier,  3  Atk.  731;  2  Ves. 
252;  Tapnerv.  Merlott,  Willes,177;  Stratton  v.  Best,  1  Bro.  C.  C.  333;  Doe  v.  Mor- 
gan, 3  Term  Bep.  765. 

{z)  Kigden  v.  Vallier,  ubi  supra. 

(a)  Goodtitle  v.  Stokes,  1  Wills.  341 ;  Say.  67. 

(4)  See  n.  (t)  to  Gilb.  on  Uses,  pi.  143. 

4^* 
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tice  Burnet's  on  a  case  referred  to  him,(c)  he  seemed  clearly  of 
opinion,  that  a  power  executed  by  will  must  be  construed  the 
same  as  if  executed  by  deed.  He  said,  addressing  himself  to  the 
limitations  in  the  wUl,  "  For  if  such  a  limitation  in 
[  *534  ]  the  deed  would  be  bad,  such  *an  appointment  by  vir- 
tue of  that  deed  would  be  as  bad.  Nor  will  it  vary 'the 
case  that  such  an  appointment  is  expressly  allowed  to  be  made  by 
will ;  for  the  appointee  is  not  in  by  the  will,  but  under  the  deed, 
and  the  will  is  only  directory  as  to  tlie  person  and  estate  to  be 
•taken  under  the  deed,  (rf)  Nor  is  such  an  appointment  a  devise 
within  the  Statute  of  Wills." 

7.  But  in  the  Duke  of  Marlborough  v.  Lord  Godolphin,(e) 
Lord  Hardwicke  expressly  said,  "  So  if  a  power  is  given  by  a 
•deed  to  appoint  lands  by  will,  and  the  person  to  whom  the  power 
is  given  jnakes  a.  will,  and  gives  the  lands  to  A.  and  his  issue,  the 
law  says,  that  though  such  appointee  tabes  under  the  power,  yet 
the  execution  of  the  power  being  by  will,  it  shall  receive  the 
same  construction  as  if  a  devise  of  lands,  viz.  an  estate-tail.  So 
if  it  had  been  to  A.  focever,  that  would  have  been  an  estate  in 
fee.  It  was  ne^er  doubted  but  that  the  construction  of  the  words 
would  be  the  same  exactly  as  if  he  took  strictly  and  properly 
•under  the  words  of  a  will."(/) 

8.  And  conformably  to  this  opinion,  in. a  later  case  of  an  exe- 
cution of  a  power  by  will.  Lord  Hardwicke  held,  that  although  , 
the  will  was  not  a  proper  will,  yet  that  the  words  of  it  were  to 
have  the  like  construction  as  if  it  was  a*  proper  will ;  for  other- 
wise there  would  be  a  strange  confusion  in  the  constrjiction  of 
Writings,  if  they  were  to  have  one  construction  where  proper  wills, 
and  Another  where  improper :  the  words,  therefore,  of  such  wait- 
ings are  to  receive  the  same  liberal  and  beneficial  construction  as 
the  words  in  a  proper  will.  And  he  determined  an  informal 
limitation  to  be  an  estate-tail,  although  clearly  it  could  not  have 
been  so  construed  had  it  been  contained  in  a  deed.(g-) 

(c)  See  1  Vol.  Cas.  and  Opin.  33. 

(d)  6  Co.  10,  Sir  Edward  Clere's  case;  1  Bulstr.  200,  Lemaine's  case. 

(e)  2  Ves.  61. 

(/)  See  Monk  t.  Mawdaley,  1  Sim.  286. 

(g)  Southby  V.  Stonehouse,  2  Ves.  610;  and  see  Robinson  y.  Hardcastle,  2  Bro. 
C.  C.  30. 
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9.  So  in  a  case  in  the  year  1778,  where  by  a  will 

made  in  *execution  of  a  power,  the  estate  was  given  to  [  *535  ] 
the  object  of  the  power  and  his  assigns  for  his  life,  with 
remainder  to  a  trustee  and  his  heirs  during  the  life  of  the  object, 
in  trust  to  preserve  contingent  remainders,  with  remainder,  after 
his  decease,  to  his  issue  in  gerteral  in  tail,  with  remainders  over, 
Sir  Thomas  Sewall  decreed  that  the  appointee  took  an  estate- 
tail.  (A)  "We  shall  again  have  occasion  to  touch  upon  this  doc- 
trine in  considering  the  cases  upon 'excessive  executions  :(i),  and 
we  have  already  considered  the  distinction  in  regard  to  perpetui- 
ty, where  the  children  are  born  at  the  time  of  the  creation  of  the 
power. 

10.  And  as  a  will  under  a  power  is  to  be  construed  as  a  proper 
will,  we  should  keep  in  mind  the  several  provisions  of  the  1  Vict. 
c.  26. 

11.  And  here  we  may  notice  a  point  in  the  case  of  Clinton  v. 
Seymour,(A;)  which  arose  upon  a  deed.  The  Duke  of  Newcastle, 
and  his  son,  the  Barl  of  Lincoln,  having  a  joint  power  of  charging 
a  sum  on  an  estate,  directed  16,000/.,  t^&x^  of  it,  to  be  raised  and 
paid  to  them,  their  executors,  administrators,  or  assigns  ;  and  by 
a  deed  of  even  date  it  was  agreed^  that  if  the  Earl  should  survive 
the  Duke,  he  should  apply  the  money  in  payment  of  the  Duke's 
debts,  and  the  residue  should  go  as  part  of  the  Duke's  personal 
estate ;  and  if  the  Duke  survived,  it  was  to  go  in  the  same  way, 
only  of  course  he  himself  was  to  make  the  application.  The  Duke 
did  survive ;  and  in  consideration  of  14,900/.  and  natural  love 
and  affe(jfcion,  assigned  the  16,000^.  to  one  of  his  younger  children, 
It  was  insisted  that  the  Earl  of  Lincoln's  object  was  defeated,  as 
he.  intended  the  money  to  be  applied  only  in  payment  of  the  Duke's 
debts,  and  that  the  son  purchasing  the  16,000Z.  was  bound  to  see 
to  the  application  of  the  pUrchase-money.  But  as  to  the  14,900/. 
Lord  Alvanley  considered  the  son  a  purchaser  for  a 
valuable  consideration,  *and  not  bound  to  see  to  the  [  *536  ] 
application  of  the  money.  The  question,flie  said,  then 
remained  as  to  the  sum  of  1,100/.,  whether  that  was  not  appointed 
in  breach  of  some  ti;ust  in  the  Duke.    It  was  a  very  extraordinary 

(A)  Phelp  V.  Hay,  MS.  Appendix,  No.  15.    See  Coulson  v.  Coulson,  2  Str.  1125. 
(i)  See  post,  oh.  9. 
(k)  4  Ve».  jun.  440. 
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transaction,  and  all  these  strange  words,  he  was  afraid,  were  only 
a  circuitous  way  of  saying  it  was  for  the  Duke  himself.  However, 
he  thought  that  the  executors  of  the  Duke  were  the  only  persons 
who  could  call  for  an  application  of  that  sum,  on  the  supposed 
undertaking  of  the  Duke  not  to  give  it  gratuitously,  but  to  apply 
it  to  the  discharge  of  his  debts-;  he  accordingly  retained  the 
1,100Z.,  with  liberty  for  the  parties  to  apply  within  twelve  months. 
If  no  application,  to  be  paid  to  the  appointee. 

12.  In  the  case  of  Groodere  v.  Ll«yd,(0  the  donee  under  a 
general  power  of  appointment,  appointed  a  sum  of  money  to  cer- 
tain persons  named,  in  trust,  but  declared  no  express  trust,  and 
she  gave  her  personal  estate  to  the  same  ~  persons  upon  certain 
trusts,  and  appointed  them  her  executors :  and  it  was  held  that 
the  donees  being  executors,  took  the  gift  as  part  of  the  testatrix's 
personal  estate,  and  that  if  the  legacies  given  by  the  will  were  not 
sufficient  to  exhaust  the  personal  estate,  then  that  the  surplus 
would  go  to  the  persons  who  were  entitled  to  the  testatrix's 
residuary  personal  estate. (1) 

•       (0  8  Sim.  538. 

(1)  A  testamentary  paper  executed  by  the  womaii  after  the  marriage,  by  which 
she  bequeathed  "  all  my  estate  real  and  personal,  meaning  all  the  estate  and  property 
reserved  and  secured  to  me  at  my  own  disposal  by  certain  articles  pfmgreement,"  &c., 
(referring  to  the  marriage  contract,)  was  held  to  be  a  valid  appointment  under  the 
marriage  contract.  Newburyport  Bank  v.  Stone,  13  Pick.  420.  A  valid  contract 
was  made  whereby  the  husband  gave  to  the  wife  the  power  to  dispose  by  will,  during 
his  life,  of  a  certain  amount  of  money  or  personal  etEects,  being  less  than  he  received 
by  her  marriage,  he  agreeing  to  pay  over  .to  her  execiitor  such  sum  within  six  months 
of  her  decease.  Held,  that  a  will  by  the  wife  bequeathing  "  all  my  estate,  real  and 
personal,  meaning  all  the  estate  reserved  and  secured  to  me  at  my  own  disposal  by 
certain  articles  of  agreement,"  referring  to  said  contract,  was  a  valid  appointment  as 
far  as  it  was  made  in  pursuance  of  the  power,  and  was  not  vitiated  by  the  use  of  the 
term  real  estate.  Newburyport  Bank  v.  Stone,  13  Pick,  420.  See  supra,  S,  C.  By 
an  indenture  between  husband  and  wife  of  the  first,  the  defendants  Of  the  second,  and 
the  plaintiff  of  the  third  part,  reciting  that  the  husband  and  wife  have  conveyed  her 
real  estate  to  S.,  one  of  the  defendants,  and  that  as  a  consideration  to  the  husband  for 
the  conveyance  of  his  intere^  S.  h:^  given  him  a  promissory  note,  it  is  agreed,  that 
the  amount  of  this  note  shall  first  be  raised  out  of  the  estate  to  indemnify  S.,  >and  the 
defendants  covenant  with  the  plaintiff,  that  S.  shall,  hold  the  proceeds  of  the  residue, 
and  the  securities  for  the  same,  and  shall  collect  and  pay  over  the  income  thereof  for 
the  separate  use  of  the  wife,  without  the  control  of  the  husband,  and  shall  pay  and 
deliver  over  such  proceeds  and  securities  to  her  or  to  such  person  as  she  shall  appoint 
by  her  writing,  attested  by  two  witnesses.    S.  sold  the  estate,  and  the  wife  made  a 
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*SECTION  V.  [  *537  ] 

WHERE   AN   EXCLUSIVE   APPOINTMENT   IS   AUTHORIZED. 


1.  How  exclusive  powers  should  be  created. 

3.  What  words  gi?e  an  exclusive  power. 

4.  What  words  do  not  give  an  exclusive 

power. 


5.  Where  an  exclusive  appointment  is 

authorized  by  implication. 
9.  Where  it  is  controlled  by  construction. 
II.  Where  it  is  confined  to  one  object. 


1.  Where  it  is  intended  to  give  a  power  of  appointing  a  fund 
to  several  objects,  or  to  any  of  them  exclusively,  the  power  should 
run  thus :  "  To  all  and  every,  or  such  one  or  more  exclusively  of 
the  other  or  others"  of  the  objects,  as  the  donee  shall  appoint; 
and  in  the  common  case  of  a  power  to  appoint  to  children  of  the 
marriage,  or  their  issue,  it  may  run  thus  (providing  for  every 
event,)  "  to  all  and  every,  or  such  one  or  more  exclusively  of  the 
other  or  others  of  the  children,  or  to  all  and  every,  or  such  one 
or  more  exclusively  of  the  other  or  others  of  the  issue  of  the  chil- 
dren, or  both  to  all  and  every,  or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  children  ;  and  to  all  and  every,  or  such 
one  or  more  exclusively  of  the  other  or  others  of  the  issue,"  as 
the  donee  shall  appoint. 

2.  But  we  are  now  to  inquire  in  what  cases  an  exclusive 
appointment  is  authorized,  although  these  precise  technical  words 
are  not  used ;  and  first,  as  to  the  cases  where  an  exclusive  ap- 
pointment is  not  authorized. 

3.  Under  a  power  to  .appoint  "  to  all  and  every  the  child  and 
children," (m)  or  "unto  and  among  several  objects," 

every  one  must  have  a  share. (w)     So  even  a  power  *of  [  *538  J 

(m)  Pocklington  v.  Bayne,  1  Bro.  C.  C.  450. 

(n)  Malim  v.  Keighley,  2  Ves.  jun.  583;  and  see  Madison  v.  Andrew,  I  Ves.  57; 
Baker  v.  Barrett,  2  Freem.  199,  cited.    See  Garthwaite  v.  Robinson,  2  Sim.  43. 

; J» « 

demand  upon  him  in  the  form  prescribed,  to  deliver  to  her  for  her  separate  use  the 
moneys  and  securities  in  his  hands,  and  upon  his  refusal  the  plaintiff  brought  an 
action  against  the  defendants  for  the  breach  of  their  covenant.  It  was  h^ld ,  that  the 
wife  had  a  general  power  of  appointment,  and  that  the  property,  if  recovered  by  the 
plaintiff,  would  be  held  by  him,  subject  to  her  direction  and  appointment,  without  the 
control  of  her  husband.     Richardson  v.  Learned,  1  Pick.  261. 
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disposal,  "  unto  and  amongst  such  children  begotten  between  us, 
and  in  such  proportion,"  as  the  wife  shall  appoint,  compels  a 
distribution  amongst  all  the  children;  no  child  can  be  excluded. (o) 
And  in  a  late  case,(j9)  Lord  Alvanley  held,  that  a  power  to 
appoint  "  amongst  the  children  as  the  donee  shall  think  proper," 
did  not  authorize  an  exclusive  appointment.  He  treated  the  word 
"  amongst,"  as  equivalent  to  "  all  and  every,"  which  words  are 
mandatory,  that  each  shall  have  a  share."(g')  And  in  an  early 
case,(»-)  upon  a  gift  to  the  wife  "  upon  trust  and  confidence  that 
she  will  not  dispose"  thereof  but  for  the  benefit  of  her  children," 
it  was  determined  that  no  child  could  be  excluded.     But, 

4.  On  the  other  hand,  powers  to  appoint  "  to  such  of  vaj  chil- 
dren as  my  wife  shall  think  fit,"(s)  "  to  one  or  more  of  my  chil- 
dren as  my  wife  shall  think  fit,"(0  to  be  at  my  wife's  disposal, 
provided  it  to  be  to  any  of  my  children,"  (m)  "  amongst  all  or 
such  of  my  children,"  (a;)  "  to  and  amongst  such  of  my  relations 
as  shall  be  living  at  the  time  of  my  decease,  in  such  parts,  shares 
and  proportions,"  (j/)  (I)  have  been  properly  held  to  enable  the 
donees  to  appoint  exclusively  to  any  of  the  objects.  So  where 
the  power  was  to  appoint  unto  and  amongst  all  such  child  or  chil- 
dren of  A.,  in  such  parts,  shares  and  proportions,  &c.  as  B.  should 

choose,  it  was  holden  to  authorize  an  exclusive  appoint- 
£  *539  ]  ment,  although  it  'was  insisted  that  upoa  the  word  all 

none  could  be  excluded  ;  but  the  Chancellor  said,  that 
the  fault  of  the  plaintiff 's  argument  was,  that  they  stopped  at  the 
word  "  all."  They  must,  he  added,  go  on  and  finish  the  sentence, 
and  then  it  was,    "  all   such    child    or   children   as    he   shall 

(0)  Alexander  v.  Alexander,  2  Ves.  640. 
(jo)  Kemp  V.  Kemp,  5  Ves.  jun.  849. 
(q)  Menzey  v.  Walker,  For.  72. 

(r)  Gibson  v.  Kinven,  1  Vern.  66. 

(s)  Liefe  v.  Saltingstone,  1  Mod.  189;  and  see  5  Ves.  jan.  857;  Austin  t.  Austin, 
For.  74,  cited. 
(«)  Thomas  v.  Thomas,  2  Vern.  513. 
(u)  Tomlinson  t.  Dightouf  1  P.  Wms.  149. 
(x)  Macey  v.  S  hurmer,  1  Atk.  389. 
(y)  Spring  v.  Biles,  1  Term  Rep.  435  n. 

(1)  In  determining  this  case,  the  Court  appears  to  have  placed  some  stress  on  the 
power  being  for  the  benefit  of  relations.  It  seems,  however,  that  the  case  must  have 
received  the  same  construction  had  the  power  been  to  appolat  the  children.  This  has 
been  since  decided,  Doe  t.  Alchin,  2  Barn.  &  Aid.  122. 
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appoint."(2r)  And  this  construction  had  previously  been  estab- 
lished by  a  case  more  difficult  to  manage :  Under  a  marriage 
settlement,  a  real  estate  was  settled  to  the  use  of  such  child  and 
children,  and  for  such  estate  and  estates,  and  purposes,  as  the 
husband  should  appoint,  and  in  default  of  appointment  the  estate 
was  limited  to  the  use  of  all  and  every  the  child  and  children  of 
the  marriage  in  fee :  The  father  made  an  exclusive  appointment. 
Against  the  power  it  was  forcibly  argued  by  Lord  Ellenborough, 
then  at  the  bar,  that  the  grammatical  sense  and  construction  of 
the  words  plainly  imported,  that  the  appointment  must  be  amonff 
the  children,  to  such  child,  if  only  one,  and  to  such  children,  if 
more  than  one  ;  that  "  and  "  could  not  be  satisfied  without  giving 
a  share  to  each  ;  that  the  words  such  child,  and  such  estate,  were 
only  added  to  show,  that  even  if  there  were  only  one  child,  the 
father  had  a  discretion  as  to  the  estate  to  be  given  to  him  ;  and 
that  the  words  "  in  default  of  appointment,  to  all  and  every  the 
child  and  children,"  must  mean  the  same  as  "  child  and  children  " 
in  the  former  part,  and  they  showed  that  the  power  must  be  exe- 
cuted in  favour  of  every  one  of  the  children.  But  the  Court  con- 
strued the  power  to  be  exclusive,  and  read  "  or  "  for  "  and." 
Ashurst,  J.  considered  the  case  stronger,  as  the  subject  was  realty 
and  not  personalty ;  and  that  if  it  had  been  intended  that  all 
should  have  derived  some  benefit,  they  would  have  said,  "  among 
them,"  and  they  would  not  have  used  the  word  "  child  "  in  the 
singular  number,  which  could  only  have  been  added  for  the  pur- 
pose of  giving  a  power  to  appoint  to  one  only ;  and  BuUer,  J. 
thought  the  case  of  Spring  v.  Biles  stronger  than  the 
present.  There  the  power  was  "  to  and  among  *such  [  *540  ] 
of  my  relations,  &c.  in  such  parts,  shares,  and  propor- 
tions," &c.  which  imported  that  a  division  was  intended.  But  in 
the  present  case,  the  words  "  parts,  shares  and  proportions,"  were 
not  used.  (I)  (a) 
6.  In  many  cases  an  exclusive  appointment  may  be  authorized 

(z)  Wollen  V.  Tanner,  5  Ves.  jun.  218. 

(or)  Swift  v.  Gregson,  1  Term  Kep.  432;  and  see  Kenworthy  v.  Bate,  6  Ves.  jun- 
793. 

(I)  These  words,  however,  can  scarcely  be  considered  as  important  in  any  case, 
vith  reference  to  the  question  under  discussion.  They  are  inserted  to  meet  the  case 
of  an.appoiutment  to  two  or  more. 
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by  the  apparent  intention  of  the  donor,  although  no  words  of  ex- 
clusion are  expressly  used. 

6.  Thus  in  the  case  of  Bevil  v.  Rich,(6)  the  testator  gave  all 
the  rest 'of  his  estate  to  A.  B.,  "  on  trust,  to  give  my  children  and 
grandchildren  according  to  their  demerits."  A.  B.  gave  the 
estate  to  one,  omitting  the  rest.  Lord  Nottingham  refused  to  set 
aside  the  appointment,  as  the  children  were  to  come  in  by  the  act 
of  the  devisee,  and  he  was  to  give  or  distribute  according  to  their 
demerits  ;  therefore  he  was  judge. 

7.  So  in  the  case  of  Burrell  v.  Burrell,(c)  where  the  property 
was  given  by  Will  to  the  testator's  wife,  "  to  the  end  she  might 
give  his  children  such  fortunes  as  she  should  think  proper,  or  they 
best  deserve,  to  whom  he  charged  his  sons  and  daughters  to  be 
dutiful  and  obedient,  and  loving  and  affectionate  to  each  other." 
Lord  Camden  appears  to  have  determined  that  the  wife  had  a 
power  to  appoint  to  any  of  the  children  exclusively  of  the  others. 
Lord  Aivanley  has  observed,  that  he  would  not  say  what  his  own 
opinion  would  have  been  on  that  case.  He  was  willing  to  submit 
to  that  of  Lord  Camden  upon  such  a  doubtful  question,  being 
perfectly  satisfied,  that  in  criticising  on  the  words  "  to  and 
amongst,"  &c.  the  Court  goes  against  the  intention.(rf) 

8.  Again,  in  a  case  where  a  testator  bequeathed  a  sum  to  his 

executor,  "  to  be  distributed  amongst  his  poor  rela- 
[  *541  ]  {ions,  or  *such  other  objects  of  charity  "  as  the  testator 

should  mention  in  private  instructions :  no  instructions 
were  left,  and  it  was  not  necessary  to  decide  the  point ;  but  Lord 
Redesdale  said,  that  the  testator's  design  was  to  give  it  to  them 
as  objects  of  charity,  and  not  merely  as  relations ;  and  he  express- 
ed his  opinion  that  the  executors  had  a  discretionary  power 
of  distribution,  and  need  not  include  all  the  testator's  poor  rela- 
tions, (e) 

9.  The  word  "  such  "  standing  unexplained,  authorizes,  as  we 
have  seen,  an  exclusive  appointment ;  but  that  word  is  not  unfre- 
quently  governed  by  a  preceding  clause,  so  as  to  mean  a  particu- 
lar class  or  description  of  issue,  all  of  whom  must  be  provided  for. 

(6)  1  Cha.  Ca.  309. 

(c)  Ambl.  660. 

(o!)  See  8  Ves.  Jan.  860;  and  see  ib.  363. 

(e)  Mahon  v.  Savage,  1  Soh.  &  Lef.  111.  ' 
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And  as  a  power  to  appoint  exclusively  may  be  collected  by  impli- 
cation, where  an  authority  in  express  words  is  wanting,  according 
to  the  cases  just  dismissed,  so  an  express  power  in  terms  to  ap- 
point exclusively  may  be  construed  to  be  merely  a  power  of  dis- 
tribution, in  order  to  effectuate  the  clear  intention  of  the  parties. 
Both  these  points  were  determined  by  Lord  Hardwicke  in  the 
case  of  Burleigh  v.  Pearson.  (/) 

10.  Burleigh,  previous  to  his  marriage,  by  a  deed  of  trust  de- 
clared the  uses  of  a  copyhold  estate  belonging  to  his  wife  :  recit- 
ing, that  to  make  a  pi'ovision  for  the  maintenance  and  preferment 
of  such  younger  children  which  they  should  leave  unmarried,  and 
unadvanced,  or  otherwise  provided  for  at  their  deaths ;  and  for 
raising  such  sum  as  they  should  think  requisite  for  the  fortunes 
and  preferments  of  such  younger  children,  the  trustees  should 
raise  1,000^.  to  pay  the  same  to  such  younger  children,  in  such 
manner  and  proportion  as  they  should  appoint  by  writing  ;  and 
in  default  of  appointment  by  both,  then  to  the  said  younger  chil- 
dren, or  some  of  them,  as  the  survivor  should  appoint  by  writing 
or  will ;  in  default  of  appointment,  equally  to  be  divided  among 
them.  The  question  was,  whether  an  exclusive  ap- 
pointment was  'authorized.  Lord  Hardwicke  said,  that  [  *542  j 
the  deed  by  which  this  trust  was  created  was  certainly 
very  inaccurately  penned,  but  a  reasonable  construction  must  be . 
made,  and  that  from  the  intent  of  the  parties,  fully  declared  in  the 
beginning  of  the  deed,  which  was  the  leading  clause  ;  and  there- 
fore other  doubtful  words,  if  any,  ought  to  be  controlled  and  con- 
strued by  that  plain  declaration  of  the  intent,  which  was  to  make 
a  provision  for  those  younger  children  who  should  be  left  unmar- 
ried, &c.,to  which  description  the  word  smcA  was  plainly  relative. 
'■'■And"  after,  unmarried,  must  be  construed  "  or ;"  and  the 
negative  must  run  through  the  whole,  otherwise  it  was  absurd  ; 
for  they  certainly  meant  unprovided  for ;  and  then  a  child,  though 
married,  if  not  advanced  or  otherwise  provided  for,,would  be  the 
object  of  the  power :  and  in  this  sense  it  was  used  in  the  will. 
Then,  such,  he  added,  referred  to  the  description  before  the 
governing  clause  through  the  whole,  and  did  not  mean  a  general 
power  to  appoint  to  one  or  two,  for  all  must  have  some.     The 

(/ )  1  Ves.  281 ;  and  see  Alexander  v.  Alexander,  2  Ves.  640. 
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contrary  coustruction  would  overtura  the  intent ;  impowering  to 
give  the  whole  to  a  child  even  provided  for,  and  to  leave  the  rest 
unprovided.  But  the  most  doubtful  part  was  from  the  words  or 
wme  :  but  it  would  be  strange  to  construe  this  deed  so  as  to  leave 
greater  power  to  disinherit  in  the  survivor  than  was  given  jointly,- 
especially  if  the  husband  survived,  as  happened  when  it  was  the 
wife's  estate.  The  addition  of  some,  must  mean  some  of  those 
Uftder  the  qualifications  before  described,  in  the  same  manne?  as 
such.  Another  inaccuracy  occur?ed  afterwards  in  case  of  no  ap- 
pointment ;  for  it  must  not  be  construed  to  be  divided  among  all, 
as  well  provided  for  as  not,  but  meant  the  said  younger  children, 
viz.,  unprovided.  And  he  accordingly  set  aside  the  execution  of 
i^p,  PQwer,  because  some  of  the  objects  were  excluded.    . 

11.  In  the  cases  hitherto  considered,  it  is  clear  that  the  party 
may  appoint  to  all  the  objects'  of  the  power. ;  and  the  doubt  is, 

whether  he  can  exclude  any,  but  a  power  may  author- 
[  *5,43  ]  ize  *an  appointment  to  one  of  many  objects,  and  not  an 

appointment  at  all :  thus  in  a  case  where  the  estate  was 
given  by  will,  "  to  on&of  the  sons  of  A.,  as  B.  shall  direct,"  Lord 
Alvanley  said,  that  if  he  had  made  a  disposition  to  all  it  would 
have  been  void.  He  was  obliged  to  select  one.  He  had  power, 
if  he  thought  fit,  to  give  it  to  any  one  son,  and  if  he  had  gone  b,e- 
yqn^  that,  it  would  not  have  been  well  executed,  (g-) 


SECTION  VI. 

OP  ILLUSORY  APPOINTMENTS.  (1) 


1.  Act  foT  altering  the  law  not  retro- 
spective. 
8.  The  Act  abolishes  the  rule  of  equity. 


4.  A  power  njay  compel  a  donee  to  give  a 
substantial  share. 


1.  Until  a  late  act  of  parliament,  it  was  necessary,  when  it 
was  once  ascertained  that  none  of  the  objects  of  any  given  power 
(§•)  Brown  v.  Higgs,  4  Yes.  jun.  708?  see  p.  717. 

(1)  See  1  Story's  Eq.  Jur.  252—255. 
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could  be  excluded  from  participating  in  the  fund,  to  inquire  what 
share  each  must  have  ;  but  tlie  law  has  rendered  that  inquiry  no 
longer  necessary,  in  regard  to  appointments  since  the  Act.  (I) 

2.  The  attempt  of  equity  to  restrain  the  legal  right  of  a  donee 
of  a  power  to  fix  the  shares  so  as  to  make  them  all  substantial  had 
entirely  failed.  No  certain  rule  was  established,  and  every  at- 
tempt to  make  a  considerable  difference  between  the  shares  led 
inevitably  to  litigation.  All  agreed  that  the  law  required  altera- 
tion. Some,  to  whose  opinions  great  respect  was  due,  thought 
that  every  power  ought  to  be  declared  an  exclusive 

one  ;  but  this  would  have  trenched  'unnecessarily  upon  [  *544  ] 
the  right  of  parties  to  prevent  their  donees  of  powers 
from  altogether  excluding  any  object.  If  a  father  delegate  to  me 
a  power  to  appoint  amongst  all  his  children,  I  may  not  consider  a 
child's  conduct  to  be  such  as  to  justify  me  in  giving  to  him  only  a 
nominal  share ;  whereas,  if  I  had  an  exclusive  power,  I  might, 
upon  slight  grounds,  give  all  to  one  without  noticing  any  of  the 
others.  A  father,  besides,  may  not  choose  to  have  a  child  alto- 
gether excluded,  without  the  donee  of  the  power  distinctly  declar- 
ing that  to  be  his  intention.  It  was  thought  that  the  safest  plain 
was  to  take  away  the  equitable  rule,  and  leave  the  legal  one  in 
operation,  by  which  litigation  would  be  avoided,  without  breaking 
in  upon  the  present  power  of  disposition  ;  for  wherever  a  donor  of 
a  power  is  desirous  that  no  object  of  the  power  should  be  exclud- 
ed from  taking,  in  all  events,  a  given  sum  or  a  given  share  of  the 
whole  fund,  he  is  at  liberty  to  declare  his  intention,  to  which  the 
law  will  give  full  effect. 

3.  The  act  is  called  "  An  Act  to  alter  and  amend  the  Law  relat- 
ing to  Illusory  Appointments."  It  recites  that  by  deeds,  wills, 
and  other  instruments,  powers  are  frequently  given  to  appoint 
real  and  personal  property  amongst  several  objects,  in  such  manner 
that  none  of  the  objects  can  be  excluded  by  the  donee  of  the 
power  from  a  share  of  such  property  :  and  that  appointments  in 
exercise  of  such  powers,  whereby  an  unsubstantial,  illusory  or 
nominal  share  of  the  property  affected  thereby  is  appointed  to  or 
left  unappointed  to  devolve  upon  any  one  or  more  of  the  objects 
thereof,  are  good  and  binding  at  law ;  and  it  recites  that  con- 

(I)  As  the  law  is  still  operative  on  past  transactioDS,  the  observations  on  the  sub- 
ject in  former  editions  are  retained,  although  removed  to  the  Appendix,  No.  19. 
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siderable  inconvenience  had  arisen  from  the  rule  of  efjuitj  relative 
to  such  appointments,  and  that  it  was  expedient  that  such  ap- 
pointments should  be  as  valid  in  equity  as  at  law  ;  it  therefore 
enacts,  that  no  appointment  which  from  and  after  the  passing  of 
the  act  should  be  made  in  exercise  of  any  power  or  authority  to 

appoint  any  property,  real  or  personal,  amongst  several 
[  *545  ]  'objects,  should  be  invalid  or  impeached  in  equity  on 

the  ground  that  an  uns^Jistantial,  illusory  or  nominal 
share  only  should  be  thereby  appointed  to  or  left  unappointed  to 
devolve  upon  any  one  or  more  of  the  objects  of  such  power  ;  but 
that  every  such  appointment  should  be  valid  and  effectual  in 
equity  as  well  as  at  law,  notwithstanding  that  any  one  or  more  of 
the  objects  should  not  thereunder  or  in  default  of  such  appoint- 
ment take  more  than  an  unsubstantial,  illusory  or  nominal  share 
of  the  property  subjected  to  such  power  :  provided  that  nothing 
in  the  act  contained  should  prejudice  or  affect  any  provision  in 
any  deed,  will,  or  other  instrument  creating  any  such  power  as 
aforesaid,  which  should  declare  the  amount  of  the  share  or  shares 
from  which  no  object  of  the  power  should  be  excluded :  And  pro- 
vided also,  that  nothing  in  the  act  contained  should  be  construed, 
deemed  or  taken  at  law  or  in  equity  to  give  any  other  validity, 
force  or  effect  to  any  appointment  than  such  appointment  would' 
have  had  if  a  substantial  share  of  the  property  affected  by  the 
power  had  been  thereby  appointed  to  or  left  unappointed  to  de- 
volve upon  any  object  of  such  power. 

4.  Where  it  is  intended  that  a  party  shall  have  a  power  to  divide 
the  fund  amongst  several  objects  in  substantial  proportions,  accord- 
ing to  his  discretion,  but  shall  not  be  at  liberty  to  give  a  merely 
nominal  share  to  any,  the  smallest  sum  which  the  person  creating 
the  power  would  wish  each  of  the  objects  in  any  events  to  have 
should  be  named,  and  it  should  be  declared  that  the  donee  of  the 
power  shall  not  be  at  liberty  to  appoint  a  less  sum  to  any  of  the 
objects. 
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